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NOTE  AS  TO  THE  REFBRENCE  TO  RECORD  NOW  PRINTED 
WITH  THE  TITLE  OF  EACH  CAUSE. 


Thb  Beference  to  Beoord,  which  is  noted  on  the  bill,  ^ves  the  jrear  of 
filing,  the  initial  letter  of  the  surname  of  first  Plaintm^  and  the  con- 
secutive  number  of  the  bills  of  that  year  and  letter,  and  leads  to  the  file 
of  pleadings  in  the  Beoord  and  Writ  Clerk's  Office. 

The  year,  letter,  and  number,  also  lead  to  the  entry  of  the  cause  in 
the  Cause  Books.  The  Cause  Books  commence  in  the  year  1842.  As  to 
causes  commenced  before  the  2nd  of  Noyember,  1852,  they  contain  the 
dates  of  pleadings  and  formal  proceedings.  As  to  subsequent  causes 
they  contain,  in  addition  to  these  particulars,  the  dates  of  all  decrees, 
orders,  reports,  and  certificates  made  since  the  80th  of  November,  1855. 
In  these  books  there  is  entered  agunst  every  decree  or  order  a  reference 
to  the  Tolume  and  folio  of  the  Begistrar's  Books  for  the  year,  where  the 
decree  or  order  will  be  found  in  extenso. 

No  reference  is  written  against  reports  or  certificates,  but  the  dates, 
extracted  from  the  Cause  Book,  lead  to  the  corresponding  entries  in  the 
Volumes  of  Beports  and  Certificates,  and  the  Index  thereto. 

The  Cause  Books  are  kept  in  the  Becord  and  Writ  Clerk's  Office. 

The  Begistrar's  Books  and  the  Index  thereto,  and  the  Beports  and 
Certificates  and  the  Index  thereto  called  the  Calendar  of  Beports,  are 
kept  in  the  Beport  Office,  a  branch  of  the  Becord  and  Writ  Clerk's  Office 
under  the  same  roof. 

For  the  time  of  commencement  of  year  in  the  ^  Begistrar's  Books,"  see 
1  Seton,  pp.  2,  8.  

When  the  Beference  to  Becord  is  not  known,  it  may  be  found  by 
searching  for  the  necessary  period  the  Index  to  Cause  Books  kept  in  the 
Becord  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  commenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  80th  of  November,  1855,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Beport  Office  the  Index 
to  the  Begistrar's  Books;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Beports.  The  Index  to  the  Begistrar's  Books 
gives  the  reference  to  the  Begistrar's  Books,  and  the  Calendar  of  Beports 
the  reference  to  the  Volumes  of  Beports  and  Certificates. 


Affidavits  are  filed  in  the  Becord  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Beport  Office,  where  the  Index  thereto  may 
be  searched. 


Cjbancers  ^pt^l  Cases 

(Invading  Bankruptcy  and  Ltmaey  Caaei) 
BEFORE 

THE  LORD  CHANCELLOR 

AND  THB 

COUKT  OF  APPEAL  IN  CHANCERY. 


In  re  AGRICULTUKIST  CATTLE  INSURANCE  COMPANY.       l.  c. 
Ex  parte  OFFICIAL  MANAGER.  "^  ^  ^^' 


Winding^up^ Insurance  Company — Co$ti  of  Realising  Assets — Limited  Fund 
of  Foiicy^olders'-l  &  8  Viet,  c,  110. 

An  insuranoe  company  of  unlimited  liability,  formed  under  the  7  &  8 
Vict.  c.  110,  granted  policies  of  influranoe,  by  the  terms  of  which  the 
insured  had  no  claim  against  the  shareholders  beyond  the  amounts  uupaid 
on  their  shares.  The  company  was  ordered  to  be  wound  up,  and  the  assets 
of  the  company,  including  the  full  amount  payable  on  the  shares,  were 
applied  in  paying  the  policy-holders  and  the  general  creditors  pro  rata ;  and 
the  balance  due  to  the  general  creditors  was  paid  by  additional  calls  on  the 
shareholders: — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  costs  of 
calling  up  the  unpaid  capital,  as  well  as  the  general  costs  of  the  winding-up, 
must  be  borne  wholly  by  the  shareholders,  and  that  no  part  was  payable 
out  of  the  limited  fund  applicable  to  the  claims  of  the  policy-holders. 

IHIS  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
made  in  the  winding-up  of  the  AgrtcviUv/rid  CcUUe  Insurance 
Company. 

The  company  was  established  as  an  unlimited  company  in  the 
year  1845,  under  a  deed  of  settlement  executed  by  the  share- 
holders,  and  was  registered  under  the  7  &  8  Vict  c.  llO. 

Vou  X.  i?  1 


1874 
Kov,  2. 


and  L.  J  J. 
1874 


OHANOBBY  APPEAL&  [L.  B. 

L.  0.^^        The  policies  issued  by  the  society  contained  a  clause  limiting 
the  liability  of  the  shareholders  to  the  amount  of  their  subscribed 
capital.    This  clause  varied  in  the  policies  issued  at  different 
jj^  ^       times.    The  most  stringent  form  of  the  proviso  was  that  which 
TUBI8T      was  issued  in  1858  and  subsequent  years,  and  was  as  follows : — 
^ksurakobOo.  '^  Provided  always,  that  the  funds,  securities,  and  property  of  the 
ExparU     gaid  company  remaining  at  the  time  of  enforcing  any  claim  under 
JMakaqeb.    this  agreement,  unapplied  and  undisposed  of  and  inapplicable  to 
prior  claims  and  demands,  shall  alone  be  liable  to  answer  and  make 
good  all  claims  and  demands  upon  the  said  company;  and  that  no 
director  or  shareholder  of  the  said  company,  his  or  her  heirs,  exe- 
cutors, or  administrators,  estate  or  effects,  shall  be  in  anywise  liable 
or  subject  to  any  such  claims  or  demands  under  this  agreement,  nor 
shall  the  said  insured,  his  executors  or  administrators,  enforce  any 
judgment,  decree,  or  order,  which  he,  they,  or  any  of  them  may 
obtain  upon  or  in  respect  of  this  agreement  against  the  personal 
property  or  effects  of  any  director  or  shareholder  of  the  said  com- 
pany, over  and  beyond  the  amount  (if  any)  which  he  or  she  shall 
or  may  at  the  time  of  enforcing  any  such  judgment,  decree,  or 
order  be  indebted  to  the  said  company  upon  or  in  respect  of  his 
or  her  share  or  shares  in  the  said  company;  and  that  no  person 
shall  be  liable  for  any  claim  or  demand  under  or  in  respect  of  this 
agreement  after  he  or  she  shall  have  ceased  to  be  a  shareholder 
of  the  said  company." 

On  the  20th  of  April,  1861,  the  company  was  ordered  to  be 
wound  up  under  the  Winding-up  Acts  of  1848,  1849,  and  1857, 
and  an  ofiScial  manager  and  creditors'  representative  were  after- 
wards appointed. 

The  allowed  debts  of  the  general  creditors  of  the  company 
amounted  to  £17,608  155.  5d.  The  allowed  claims  for  policies 
amounted  to  £16,602  5a.  5(2.,  making  together  £34,211  Ob.  lOd. 

To  meet  these  liabilities,  calls  had  been  made  upon  the  share- 
holders far  exceeding  the  capital  for  which  they  had  subscribed. 
The  ** limited  fund"  applicable  to  the  claims  of  the  policy- 
holders and  of  the  general  creditors,  consisting  of  the  assets  of 
the  company  realised  at  the  time  of  the  commencement  of  the 
winding-up,  and  the  calls  on  shareholders  up  to  the  amount  of 
their  subscribed  capital,  amounted  to  £17,394  U.  Sd.    The  ''un- 
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« 

limited  fiind,''  consisting  of  calls  on  shareholders  beyond  their       L.a 

subscribed  capital,  which  was  applicable  to  the  claims  of  the    ^^ 

general  creditors,  but  not  of  the  policy-holders,  amounted  to        i^ 

upwards  of  £35,000.    Dividends  were  declared  out  of  the  •*  limited     jj^  *** 

fund  "  for  the  payment  of  the  general  creditors  and  policy-holders      tdbist 

pro  raid,  so  far  as  that  fund  would  extend,  and  the  general  ere-  IkbcbanoiCo. 

ditors  were  paid  the  balance  of  their  debts  out  of  the  unlimited     ^^  f»f^ 
,    J  Oftioial 

nuuL  Mahaokb. 

The  costs  of  the  winding-up  amounted  altogether  to  upwards 
of  £18,000,  and  the  question  arose  whether  a  proportionate  or 
any  part  of  the  costs  ought  to  fall  upon  the  '*  limited  fund,"  so  as 
to  diminish  the  amount  payable  to  the  policy-holders,  or  should 
be  borne  exclusively  by  the  "  unlimited  fund." 

On  the  11th  of  July,  1874,  the  Master  of  the  Rolls  made  an 
order  in  the  winding-up,  that  an  inquiry  should  be  made  what, 
having  regard  to  the  dividends  already  declared  on  the  claims 
of  the  policy-holders  and  other  creditors  of  the  company,  was  the 
amount  remaining  in  hand  of  the  *' limited  fund  " ;  and  that  what, 
on  making  the  inquiry,  should  appear  to  be  the  proportion  of  the 
"limited  fund  "  which  £16,602  5«.  5d.  (the  amount  of  the  allowed 
claim  of  the  policy-holders)  bore  to  £34,211  0«.  105.  (the  aggre- 
gate amount  of  the  allowed  claims  of  creditors  against  the  company), 
should  be  raised  out  of  the  funds  then  standing  to  the  credit  of 
the  winding-up,  and  paid  to  the  policy-holders  in  proportion  to 
their  claims ;  and  it  was  ordered  that  the  costs  of  all  parties 
of  and  incident  to  the  application,  and  the  costs  not  already 
referred  to  taxation  of  the  winding-up,  should  be  taxed  and 
paid  out  of  the  assets  of  the  company  other  than  the  **  limited 
fund."  '} 

From  this  order  the  official  manager  appealed,  and  he  asked  { 

that  it  might  be  varied  by  the  Court  making  a  declaration  that 
the  cost  of  realising  the  '*  limited  fund "  ought  to  be  borne  ex- 
clusively by  that  fund,  and  that  the  same  fund  ought  to  bear  a 
proportionate  share  of  the  other  costs  of  winding  up  the  company 
in  the  ratio  which  the  amount  realised  from  the  ^'  limited  fund" 
bore  to  the  aggregate  amount  of  the  '^  limited  fund "  and  the 
other  assets  of  the  company,  or  in  some  other  ratio  to  be  deter- 
mmed  by  the  Court. 

B2  1 
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L.  0.  Mr.  Marten^  Q.O.,  and  Mr.  E.  A.  Oiffard^  for  the  Appellant : — 

and  L.  JJ. 
J .. .  We  contend  that  the  costs  of  calling  np  the  subscribed  capital,  and 

*-^^        a  proportion  of  the  general  costs  of  winding  up,  ought  to  be  borne  b  jr 
AoRiouL-    the  "  limited  fund."    The  policy-holders  have  expressly  stipulated 
Q^^2     that  they  shall  have  no  claim  upon  the  shareholders  beyond  the 
IhsubawoeOo.  amount  of  the  subscribed  capital.    If  they  had  brought  actions 
OmciAh     <^i^st  the  company  before  it  was  wound  up,  they  could  not  have  re- 
Makageb.    covered  their  costs  against  the  shareholders  beyond  their  subscribed 
capital :  EcweU  v.  Merchant  Traders*  Insurance  Association  (1).    A 
winding-up  is  like  a  series  of  judgments,  and  is  for  the  benefit  of  the 
creditors,  and  it  is  not  unreasonable  that  each  creditor  should  add 
his  costs  to  his  debt,  and  look  to  the  same  fund  for  payment  of  the 
costs  as  of  the  debt.    The  principle  of  charging  costs  on  a  parti- 
cular portion  of  the  assets  is  admitted  by  the  103rd  section  of  the 
11  &  12  Vict  c.  45,  under  which  the  company  is  being  wound  up.  If 
the  assets  at  the  time  of  the  winding-up  consisted  of  stocks  or  other 
property  which  had  to  be  sold,  the  expense  of  selling  and  getting 
them  in  would  come  out  of  those  assets,  and  would  not  be  borne 
by  the  general  creditors ;  and  there  is  no  reason  why  the  expense 
of  getting  in  the  unpaid  capital  should  not  be  treated  in  the  same 
way :  In  re  State  Fire  Insurance  Company  (2). 

The  Master  of  the  Bolls  decided  the  case  on  the  authority  of 
In  re  Professional  Life  Assurance  Company  (3) ;  but  the  point  does 
not  appear  to  have  been  much  argued  in  that  case. 

Mr.  Jackson^  Q.C.,  and  Mr.  MtZZtxr,  for  the  creditors'  representa- 
tive, were  not  called  on. 

Lord  Caibks,  L.C. : — 

This  is  an  application  by  the  official  manager  of  the  Agricul-- 
turist  Cattle  Insurance  Company^  but,  having  regard  to  the  nature 
and  subject-matter  of  the  application,  it  is  obviously  an  applica- 
tion which  ought  to  be  treated  as  if  made  by  the  shareholders  in 
that  company ;  for  it  is  an  application  for  their  benefit,  in  order 
that  some  part  of  the  burden  of  costs  which  now  lies  upon  them 
without  any  limit  should  be  taken  off,  and  should  be  placed  upoa 

(1)  4:Ex.  526.  (2)  34  L.  J.  (Cb.)  436. 

(3)  Law  Rep,  3  Ch.  167. 
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a  certain  limited  fund  which  represents  the  calls  which  were       h.JO.^ 
unpaid  in  the  company  at  the  time  of  its  winding-up. 

Now,  the  contract  with  the  policy-holders  is  ascertained  in  the 
various  poUcies,  one  of  which  has  been  handed  up  to  us,  and  that  ^^qJioul- 
contract  proyides  "  That  the  funds,  securities,  and  property  of  the  tubmt 
company  remaining,  at  the  time  of  enforcing  any  claim  under  ivBuaANoiOa 
this  agreement^  unapplied  and  undisposed  of,  and  inapplicable  StpaHe 
to  prior  claims  and  demands,  shall  alone  be  liable  to  answer  Managbb. 
and  make  good  all  claims  and  demands  upon  the  said  company." 
I  do  not  proceed  with  the  rest  of  the  sentence,'  because,  for  the 
purpose  of  my  observations,  this  first  clause  is  sufficient  Now  I 
read  this  as  being  a  contract  with  the  policy-holder  that  the  funds, 
securities,  and  property  of  the  company  remaining  unapplied  and 
undisposed  of,  and  inapplicable  to  prior  claims  and  demands  at 
the  time  of  enforcing  the  agreement,  shall  be  liable  to  him,  and 
shall  alone  be  liable  to  him.  It  is  thei^fore  a  clause  which  gives 
him  a  right  by  contract  to  have  that  fund  applied  in  a  particular 
way.  Now  the  way  in  which,  so  far  as  this  contract  is  concerned, 
the  fund  would  fall  to  be  applied,  is  thus :  The  time  of  enforcing 
the  claim,  having  regard  to  the  winding-up,  is  the  making  of  the 
wmding-up  order;  that^  I  think,  was  admitted  at  the  bar. 
Every  policy-holder,  however,  is  entitled  to  ask  at  that  moment, 
What  is  the  property  of  the  company  unapplied,  undisposed  of, 
and  inapplicable  to  prior  claims  and  demands?  The  answer 
which  would  be  given  to  such  a  question  would  be :  There  are,  in 
the  first  instance,  the  assets  of  the  company  in  specie.  No  doubt, 
if  there  are  such  assets,  and  if  they  are  assets  that  require  to 
be  disposed  of  by  sale,  and  costs  are  incurred  in  the  sale, 
those  costs  would  be  deducted  out  of  the  sale  moneys,  and  it 
would  be  the  net  sale  moneys  which  would  be  applicable  assets. 
But  the  next  important  item  of  property  in  this  case  would  be 
the  calls  of  the  shareholders,'  which  they  ought  to  pay,  and  which 
have  not  been  paid  up.  Now  it  appears  to  me  that,  both  having 
regard  to  the  language  of  this  contract,  and  having  regard  to  the 
deed  of  settlement  which  is  referred  to  in  the  contract,  the  theory 
of  these  contracts  is,  that  all  those  unpaid  calls  were  supposed  to 
be  available  at  any  time  when  they  were  wanted,  and  ought  to  be 
paid  up  immediately  when  wanted  for  the  purpose  of  satisfying 
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L.  0.       all  demands  upon  the  company.    The  nature  of  this  application^ 
therefore^is  really  this:  The  shareholders  come  together  before 
the  Court  in  a  body^  and  say :  ''  We  admit  that  the  calls  were  not 
AfflnouL-    ^^^  ^P  ^  ^®  admit  that  steps  had  to  be  taken  to  procure  the  pay- 
TUBisT      ment  of  the  calls ;  either  we  or  some  of  us  ** — and  for  this  purpose 
iKsus^GKCkK  I  think  it  does  not  matter  which — ^  we  or  some  of  us  made  diffi- 
^^*     oulties  in  the  way  of  payment  by  call,  expense  had  to  be  incurred, 
iiANAGiB,    and  all  the  proceedings  of  a  winding-up  had  to  be  gone  through^ 
and  that  expenditure  having  been  incurred,  we,  the  shareholders 
of  the  company,  ask  that  it  should  be  borne  by  those  who  had 
these  contracts ;"  which,  as  it  appears  to  me,  gave  them  a  right  to 
have  the  whole  of  the  assets  of  the  company  applied  in  their 
favour,  as  the  assets  stood  at  the  time  of  the  winding*up.    Now,, 
certainly,  unless  I  foxmd  some  authority  compelling  me  to  adopt 
that  line  of  argument,  I  should  be  entirely  unwilling  to  adopt  it 
I  think  that  the  essence  of  contracts  of  this  kind  is  that  the  funds 
to  which  the  contract  points  should  be  kept   entirely  for  the 
benefit  of  the  policy-holders,  and  that  the  costs  of  the  winding-up, 
the  costs  of  settling  the  list  of  contributories,  and  the  costs  of  re* 
covering  all  the  calls  from  the  shareholders  who  are  either  un- 
willing to  pay  or  unable  to  pay,  either  in  whole  or  in  part,  the 
calls  due  from  them,  are  costs  which  ought  to  &11  upon  the 
company,  that  is  to  say,  are  costs  which  ought  to  be  satisfied  by 
further  calls  made  upon  the  shareholders. 

I  therefore  think  that  the  decision  of  the  Master  of  the  Bolls  in 
this  respect  was  entirely  correct,  and  that  this  appeal  ought  U> 
be  dismissed. 

Sib  W.  M.  James,  L. J. : — 

I  entirely  concur.  It  appears  to  me  that  it  is  impossible  to 
treat  this  as  a  question  of  two  funds  being  got  in  by  two  classes  of 
creditors.  The  policy-holders  would  then  be  entitled  to  say  that 
there  being  a  fund  which  they  had  a  right  to,  and  other  debts 
having  been  contracted  without  reference  to  that  liability,  the 
costs  ought  not  to  be  thrown  at  all  upon  them,  that  they  ought  to 
have  their  fund  left  clear  for  them  after  paying  their  costs,  and  no- 
part  of  the  fund  ought  to  go  in  paying  other  debts.  But,  in  truth, 
it  appears  to  me  that  the  costs  of  the  winding-up  have  nothing  to- 
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do  with  the  contract.    The  contract  is  that  there  shall  be  a  limit       L.  c. 
80  &r  as  the  debt  under  that  contract  is  concerned,  and  that  limit 

1874 

is  to  be  ascertained  by  ascertaining  the  amount  of  the  calls  due        ..^v^ 
from  the  shareholders.    But  the  costs  of  winding-up  are  costs  of     ^q^j^l- 
settling  the  matters  between  the  parties  themselves ;  just  as  if  it      tubibt 
were  not  a  case  under  the  Windinff-ttp  Ad,  but  an  ordinary  suit  in  InbuhanoiGo. 
the  Court  of  Chancery  for  taking  the  accounts  of  and  winding  up     ^  P^^ 
the  affairs  of  the  partnership.    In  such  a  case  the  partners,  as    Makaqsb. 
between  themselyes,  would  certainly  have  to  pay— or  the  solvent 
partners  would,  if  there  were  any  insolvent  partners  in  the  firm, 
have  to  pay — ^all  the  costs  of  realising  the  estate,  although  for  the 
benefit  of  the  creditors,  and  although  the  creditors  would  get  every- 
thing.   I  am  of  opinion  that  the  Master  of  the  Bolls  was  quite 
right  in  making  this  order,  and  that  this  appeal  should  be  dismissed. 
I  should  also  add  that  it  appears  to  me  that  we  do  not  differ  in 
substance  from  what  the  Yice-Chancellor  Wood  said  in  In  re  State 
Fire  Insurance  Company  (1);  because  he  was  there  evidently 
dealing  with  such  costs  as  the  Lord  Chancellor  has  referred  to, 
namely,  those  of  selling  an  asset  and  realising  it  for  the  benefit 
of  the  particular  fund  which  was  in  question. 

Snt  6.  Hellish  L.J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Appellant :  Mr.  J.  Miott  Fox. 
Solicitors  for   the    Respondent:    Messrs.    Worry,  Edbina,  db 
Bwges. 

(1)  34  L.  J.  (Ch.)  436. 
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L.C.  CREDLAND  v.  POTTER. 

and  L.  JJ. 

1874  [1872    C.    263.] 


Nov.  5.  Begitter  County — EquUabUe  Incumhrance—West  Biding  Begi^lry  Act  (2  <fc  3 

— ^  Anne^  c.  4) — Notice — Priority, 

Held  (affirming  the  decision  of  Btuon^  V.G.)f  that  a  further  charge  in 
favour  of  the  first  mortgagee  of  land  in  the  West  Biding  of  Yorkshire  re- 
quires registration,  and  in  the  ahsence  of  registration  will  be  postponed  to  a 
'  subsequent  registered  mortgage  taken  without  notice  of  the  further  charge ; 
and  that  notice  of  the  first  mortgage  does  not  impose  on  the  subsequent 
incumbrancer  the  duty  of  making  inquiry  of  the  first  niortgagee,  and  so 
affect  him  with  notice  of  the  further  chaige. 

IhIS  was  an  appeal  from  a  decision  of  yice-Chancellor  Ba^on. 

On  the  17th  of  October,  1871,  the  Defendants  the  Darhws 
mortgaged  a  piece  of  land  at  Botherham  to  the  Defendants  Potter 
&  Brown  to  secure  £1100.  This  security  was  duly  registered  on 
the  6th  of  November  in  the  West  Biding  Registry  Office,  The 
memorial  merely  stated  the  parties  and  the  particulars  of  the 
land,  without  anything  to  shew  what  the  nature  of  the  deed  was 
or  what  was  the  consideration  for  it. 

On  the  80th  of  October,  1871,  Potter  dt  Brown  having  advanced 
to  the  Darlows  a  further  sum  of  £363,  the  Darlows  signed  and  gave 
them  a  memorandum  of  that  date,  as  follows : — 

'<  Memorandum  that  Messrs.  Potter  &  Brown,  of  Botherham, 
attorneys,  hold  the  deeds  and  writings  relating  to  the  building 
land  in  Clifton  Lane,  BotherTkim,  lately  purchased  of  John  Hep- 
tinstaU  by  us  for  securing  the  sum  of  £363  (as  per  account)  and 
costs,  in  addition  to  the  sum  of  £1100  secured  by  a  mortgage 
dated  17  Oct.  1871.  And  we  hereby  undertake  at  any  time,  at 
the  request  of  the  said  Potter  db  Brown,  to  execute  a  further 
charge  for  better  securing  the  said  sum  of  £363,  and  interest 
thereon." 

This  memorandum  was  not  registered. 

On  the  31st  of  January,  1872,  the  Barlows  mortgaged  the  same 
property  to  the  Plaintiff  to  secure  £363  and  further  advances, 
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subject  to  the  mortgage  of  the  17th  of  October,  1871,  which  was       L.  c. 
therein  referred  to  as  a  mortgage  for  £1000.    The  Plaintiff  regis- 
tered this  mortgage  on  the  12th  of  February,  1872,  and  on  the 
14th  gaye  notice  of  it  to  TiMer  &  Brown. 

It  was  stated  in  the  Plaintiff's  evidence,  and  not  contradicted  by  Potter. 
the  DarloivSf  that  before  he  took  this  security  the  Darlowa  told 
him  that  they  had  mortgaged  the  property  to  Potter  &  Brown 
for  £1000,  and  that  thiis  was  the  only  incumbrance  on  the  pro- 
perty. The  Plaintiff  had  searched  the  registry,  out  had  not 
made  any  inquiry  of  Potter  dt  Brown  as  to  their  claims.  The 
C!ourt  considered  it  clear  on  the  evidence  that  there  was  no 
ground  for  fixing  the  Plaintiff  with  actual  notice  of  the  further 
eharge. 

The  Plaintiff  having  filed  a  bill  to  redeem  on  payment  of  what 
was  dne  on  the  first  mortgage  only,  Vice-chancellor  Bacon  held 
him  entitled  so  to  do,  and  refused  to  give  Potter  &  Brown  any 
costs  (1).    Potter  &  Brown  appealed. 

Mr.  £ay,  Q.C.,  and  Mr.  Henderson^  for  the  Appellants: — 

There  has  been  some  conflict  of  decisions  as  to  whether  an 
equitable  incumbrance  requires  registry  at  all ;  but  it  appears  on 
the  balance  of  authority  that  an  equitable  incumbrance  not 
registered  is  postponed  to  a  subsequent  registered  one :  Wright  v. 
Sianfidd  (2);  Moore  v.  Cidverhouae  (8);  Neve  v.  Pernidl  (4); 
In  re  WigMs  Mortgage  Trust  (5).  Those  cases,  however,  go  on  this 
— that  an  equitable  incumbrance  is  a  conveyance.  This  may  be 
questioned  in  any  case  where  the  contract  is  one  not  to  be  per- 
fected by  a  conveyance,  but  only  by  a  more  formal  charge ;  and  at 
all  events,  a  further  charge  in  favour  of  the  first  mortgagee  cannot 
be  a  conveyance ;  he  has  the  whole  estate  in  him  already,  and 
the  only  question  for  the  Court  is  what  equity  there  is  to  take  it 
out  of  him.  Now  the  Registry  Acts  do  not  interfere  with  the 
doctrine  of  tacking.  A  first  mortgagee  whose  mortgage  is  registered 
may  tack  an  unregistered  further  charge  against  an  intermediate 
security  of  which  he  has  no  notice :  Wrighteon  v.  Hudson  (6) ; 

(1)  Law  Rep.  18  Eq.  360.  (4)  2  H.  &  M.  170. 

(2)  27  Beav.  8.  (5)  Law  Rep.  16  Eq.  41,  47. 

(3)  Ibid.  639.  (6)  2  Eq.  C.  Ab.  609. 
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L.  0.  Bedford  v.  Backhouse  (1) ;  Caior  y.  GboZsy  (2) ;  West  Biding  Begistry 
aiidL.JJ.    ^<rf  (2  &  3  Anne,  c.  4).    Now,  it  would  be  a  most  absurd  state  of 

^        the  law  that,  though  we  could  have  tacked  our  further  charge  if  it 

Credlabd    hm]  i)een  later  in  date  than  the  Plaintiff's  mortgage,  we  cannot 

PoiTER.     tack  it  if  it  is  earlier.     We  are  purchasers  for  value,  and  can  only 

""^  be  interfered  with  by  force  of  a  better  equity,  and  how  can  a 
better  equity  be  made  out  ?  There  was  notice  sufficient  to  ex- 
clude the  operation  of  the  Registry  Acts :  Taylor  y.  Baker  (3) ;  Ford 
Y.  White  (4) ;  Le  Neve  y.  Le  Neve  (5) ;  WormaJd  y.  MaiOand  (6). 
Here,  we  contend,  on  the  eyidence,  that  there  was  actual  notice; 
but  if  not,  it  is  clear  that  the  Plaintiff,  who  took  a  mortgage  for  a 
pre-existing  debt,  designedly  abstained  from  inquiry.  He  saw  the 
memorial  of  our  first  mortgage,  which  did  not  state  that  the  in- 
strument was  a  mortgage,  nor  what  was  the  consideration ;  he 
took  the  mortgagor's  word  for  its  being  a  mortgage  and  for  the 
amount  due,  and  made  no  inquiry  of  us.  He,  therefore,  ought  to 
be  treated  as  haying  had  notice,  and  to  be  postponed. 

Mr.  Bagshawe,  Q.C.,  and  Mr.  B.  JS,  Sogers,  for  the  Plaintiff: — 

^  The  argument  on  the  other  side  comes  to  this — ^that  because 
there  is  a  case  within  the  mischief  of  the  Act,  but  not  within  its 
terms,  and  in  which  therefore  the  Act  giyes  no  remedy,  the  remedy 
is  not  to  be  giyen  in  a  somewhat  similar  case  which  is  within  the 
terms.  If  this  is  a  ''  conyeyance  "  the  case  is  within  the  terms 
of  the  Act.  Now  "  conyeyance  "  is  not  a  technical  term ;  it  means 
an  instrument  which  passes  an  interest  in  land  to  another  person. 
That  an  equitable  charge  in  favour  of  a  third  person  is  a  con- 
yeyance is  established  by  the  authorities  referred  to  on  the  other 
side,  and  is  admitted  by  the  Appellants.  The  only  case  that 
appears  to  make  for  them,  Sumpter  y.  Cooper  (7),  went  on  the 
ground  that  there  was  no  instrument  in  writing,  and,  therefore, 
nothing  that  could  be  registered.  What  difference  can  it  make 
that  the  charge  is  given  in  favour  of  a  person  who  has  a  mortgage 
already  ?   In  equity  he  has  only  got  a  limited  interest  in  the  land, 

(1)  2  Eq.  C.  Ab.  616.  (4)  16  Beav.  120. 

(2)  1  Cox,  182.  (6)  Amb.  436,  442. 

(3)  6  Price,  306.  (6)  35  L.  J.  (Ch.)  69. 

(7)  2  B,  &  Ad.  223. 
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and  the  further  chaise  conveys  to  him  a  further  interest.    The       L.  c. 
test  is.  Can  the  Appellants  succeed   in  their  claim  without  the    ^^  ^  ^^' 
help  of  the  memorandum  of  the  30th  of  October,  1871  ?    If  they 
cannot^  they  must  rely  on  that  memorandum  as  conveying  an 
interest  to  them,  and  for  want  of  registry  it  is  fraudulent  and     ^^^™^ 
void  as  against  me.     It  is  not  merely  to  be  postponed  to  my 
security,  but  it  cannot  be  used  as  against  it,  and,  therefore,  tacking 
cannot  be  allowed. 

Mr.  BuA,  for  the  mortgagor. 

Mr.  Henderson,  in  reply. 

LoBD  Caibns,  L.C. : — 

It  will  be  convenient,  in  the  first  place,  to  advert  to  the  question 
whether  the  Plaintiff  had  or  had  not»  at  the  time  when  he  took  his 
mortgage,  notice  not  merely  of  the  first  mortgage,  but  also  of  the 
further  charge.  In  my  opinion,  it  is  not  in  any  way  made  out 
that  lie  had  such  notice.  [His  Lordship  here  examined  the  evi- 
dence on  the  point  whether  a  statement  that  Potter  d:  Breton 
claimed  more  than  £1500  as  due  to  them  on  mortgage,  had  been 
made  to  the  Plaintiff  before  he  took  his  security,  and  came  to  the 
conclusion  that  it  had  not  been  made  till  after  the  security  was 
taken.]  I  therefore  conclude  that  there  was  no  direct  notice  of 
the  charge.  It  was  suggested  then  that  the  Plaintiff  ought  to 
have  made  inquiry  of  the  Appellants,  and  not  having  made  any, 
must  be  fixed  with  notice  of  what  he  would  have  learnt  if  he  had 
made  inquiry.  I  am  not  aware  of  any  authority  to  the  effect  that 
a  person  finding  a  mortgage  on  the  register  is  bound  to  inquire  of 
the  mortgagee  what  is  due  upon  it.  He  takes  his  chance,  and 
whatever  is  due  on  it  he  must  bear.  It  is  not  denied  that  the 
mortgagors  told  the  Plaintiff  that  £1000  was  the  sum  due  on  the 
mortgage,  and  I  cannot  come  to  the  conclusion  that  the  Plaintiff 
had  notice  of  the  charge,  or  was  guilty  of  any  negligence  which 
ought  to  postpone  his  security  to  it. 

The  question  then  is,  whether  the  further  charge  of  Potter  & 
Brown  was  a  **  deed  or  conveyance  "  within  the  meaning  of  the 
Weit  Biding  Eegistry  Act    The  wording  of  the  Act  is  not  very 
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Ii^C._  clear,  but  we  cannot  read  the  first  section  without  seeing  that  the 
documents  intended  to  be  registered  were  all  deeds  and  convey- 
ances of  or  affecting  lands  within  the  Wed  Biding.  Is,  then,  an  in* 
Crbdlahd  gtrument  not  under  seal,  giving  a  charge  on  the  equity  of  redemp- 
PoTTKB.  tion  in  an  estate,  a  **  conveyance  "  within  the  meaning  of  the  Act  ? 
There  is  no  magical  meaning  in  the  word  "  conveyance ;"  it  denotes 
an  instrument  which  carries  from  one  person  to  another  an  interest 
in  land.  Now,  an  instrument  giving  to  a  person  a  charge  upon 
land  gives  him  an  interest  in  the  land — if  he  has  a  mortgage 
already  it  gives  him  a  further  interest ;  and  so,  whether  made  in 
favour  of  a  person  who  has  already  a  charge,  or  of  another  person, 
it  is  a  conveyance  of  an  interest  in  the  land.  I  come  the  more 
readily  to  this  conclusion,  because  at  the  time  when  the  Act  was 
passed  interests  in  land  were  frequently,  though  not  so  frequently 
as  now,  given  by  mere  charges ;  and  the  case  therefore  comes  within 
the  mischief  intended  to  be  guarded  against  by  the  Act  This 
memorandum  was,  then,  in  my.  opinion,  a  conveyance  affecting 
land  within  the  meaning  of  the  Act. 

That  being  s6,  is  this  an  instrument  which  required  registration 
to  make  it  valid  as  against  a  subsequent  registered  instrument? 
The  preamble  of  the  Act  states  that  most  of  the  traders  in  the 
West  Biding  are  freeholders,  and  have  frequent  occasion  to  borrow 
money  on  their  estates  for  managing  their  trade,  but,  for  want  of 
a  register,  find  it  difficult  to  give  security  to  the  satisfaction  of  the 
money-lenders,  though  the  security  they  offer  is  really  good,  and 
that  by  reason  of  this  the  trade  is  much  obstructed.  It  is,  there- 
fore, the  object  of  the  Act  that  there  should  be  on  the  registered 
memorial  of  every  incumbrance.  But  if  the  argument  of  the 
Appellants  were  to  prevail,  a  mortgage  might  be  given  to  a 
man  on  one  day  for  £1000  and  on  the  next  day  a  further  mort- 
gage for  £100,000,  which  might  be  kept  off  the  register  and  yet 
set  up  against  any  subsequent  incumbrancer.  In  my  opinion,  this 
is  not  consistent  with  the  words  of  the  statute,  *'  every  deed  or 
conveyance  that  shall  at  any  time  after  any  memorial  is  so  regis- 
tered be  made  and  executed  of  the  houses,  manors,  &c.,  or  any  part 
thereof,  comprised  or  contained  in  any  such  memorial,  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  such  memorial  thereof 
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shall  be  registered,  as  by  this  Act  is  directed,  before  the  register-       L.  C. 
ing  of  the  memorial  of  the  deed  or  conveyance  under  which  such 
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subsequent  purchaser  or  mortgagee  shall  claim." 

We  have  here  a  subsequent  mortgagee  whose  mortgage  is  duly 
roistered,  a  first  mortgage  which  is  valid  against  him,  and  a  Pottkb. 
farther  charge  prior  in  date  to  his  security,  but  not  registered ; 
this  farther  charge  is  by  the  statute  declared  fraudulent  and  void 
as  against  him.  It  was  ably  argued  by  Mr.  Henderson  that  the 
words  of  the  statute  only  mean  that  an  unregistered  mortgage 
is  to  be  postponed  to  a  subsequent  registered  one,  and  that  the 
Appellants  must  be  in  as  good  a  position  as  if  their  further  charge 
had  been  subsequent  to  the  date  of  the  Plaintiff's  mortgage.  But 
a  person  advancing  money  on  a  mortgage  subsequent  to  the  regis- 
tered mortgage  may  say, ''  I  rely  on  the  words  of  the  statute, 
which  says  that  all  unregistered  conveyances  prior  to  my  security 
are  fraudulent  and  void  as  against  me ;  I  am  therefore  safe  as  to  the 
past.  I  know  that  the  mortgagee  may  advance  further  sums, 
which,  if  he  has  no  notice  of  my  security,  can  be  tacked,  but  I  can 
guard  myself  against  this  danger  by  giving  him  notice."  Accord- 
ingly, here  the  Plaintiff  gave  notice  to  the  first  mortgagees.  It 
would  frustrate  the  object  and  violate  the  express  enactments  of 
the  Act  if,  after  the  Plaintiff  had  thus  protected  himself  by  search 
and  notice,  the  further  charge  were  to,  be  let  in  by  adopting  a  con- 
struction of  the  Act  nullifying  the  words  **  fraudulent  and  void,"  and 
making  them  merely  denote  postponement.  I  am  of  opinion,  there- 
fore, that  the  further  charge  cannot  prevail  against  the  Plaintiff. 

As  r^;ards  the  costs,  I  should  be  slow  to  infringe  on  the  rule 
that  a  mortgagee  is  entitled  to  the  costs  of  a  redemption  suit ;  but 
the  present  is  like  a  case  where  a  mortgagee  denies  the  mort- 
gagor's right  to  redeem.  Potter  4&  Brown  refused  to  allow 
redemption,  except  on  payment  of  what  was  due  on  both  their 
securities,  and  I  think  that  they  have  had  from  the  Yice-Chan- 
cellor  as  much  indulgence  as  they  were  entitled  to  in  the  matter 
of  costs. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  the  same  opinion.  Daring  the  first  part  of  the  argu- 
ment I  felt  considerable  doubt  whether  a  mere  agreement  varying 
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L.  c.^  the  terms  of  the  proviso  for  redemption  in  a  mortgage  could  be  held 
to  be  a  ^'  conveyance"  within  the  meaning  of  the  Act.  But  I  am 
now  satisfied  that  this  doubt  arose  from  a  fallacious  way  of  putting 
Cbbdlakd  the  case.  The  question  is,  whether  the  document  in  question 
PoTTBB.  gives  the  Appellants  any  right  or  interest  in  the  land  ?  If  not,  it 
is  useless  for  the  purposes  of  this  suit,  and  they  can  make  out 
their  case  without  it ;  if  it  does,  it  is  void  against  the  Plaintiff  for 
want  of  registration,  and  cannot  be  used  to  establish  any  right 
against  him.  I  agree  with  the  Lord  Chancellor  as  to  the  absence 
of  evidence  of  notice  and  as  to  the  costs. 

Sir  G.  Mbllish,  L.  J. : — 

I  am  of  the  same  opinion,  and  will  only  add  that  there  are  sub- 
sequent clauses  in  the  Act  which,  to  my  mind,  shew  clearly  that  it 
was  not  intended  to  be  confined  to  conveyances  in  the  most  usual 
sense  of  that  word.  Thus,  the  8th  section  provides  that  the 
memorial  is  to  contain  the  particulars  of  the  lands  **  given,  granted, 
conveyed,  devised,  or  any  way  affected  or  charged."  Then  the 
18th  section  provides  for  the  mode  of  entering  a  memorial  of  any 
deeds,  conveyances,  and  wills  executed  at  a  distance  which  *^  do 
or  may  concern  or  affect "  lands  in  the  West  Biding.  It  seems 
clear  that  these  words  must  have  been  intended  to  apply  to  a  mere 
equitable  charge.  The  memorandum,  then,  in  the  present  case, 
was  an  instrument  requiring  registration,  and  as  the  absence  of  re- 
gistration makes  it,  by  the  express  terms  of  the  Act,  fraudulent 
and  void  as  against  the  Plaintiff,  it  cannot  be  tacked  against 
him. 

Solicitors:  Messrs.  Echmrds,  Layton,  db  Jaques;  'ilr.  Bedhead ; 
Messrs.  Emmet  &  Son. 
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KEMPSON  V.  ASHBEE.  L.C. 

and  L.  JJ. 
[1873    K.    14.]  jg^^ 

Undue  Influence — Lady  Just  of  Age — Suhsequeni  Confirmation — Setting  aside       ^fo^e 

Security — Laches,  -^-^ 

A  yonng  lady,  who  was  living  with  her  mother  and  step-father  in  1859, 
shortly  after  she  came  of  age,  at  the  solicitation  of  her  step-father,  executed 
a  bond  as  surety  to  secure  the  repayment  of  a  sum  of  money  advanced  by 
the  Defendant  payable  at  the  end  of  six  years.  In  1866  the  Defendant 
brought  an  action  and  recovered  judgment  against  the  PlaintifiTs  step-father 
on  the  bond,  and,  to  avoid  an  execution,  the  Plaintiff,  who  was  then  twenty- 
nine  years  of  age,  but  who  still  resided  principally  with  her  step-father,  was 
induoed  by  him  to  execute  a  second  bond  as  surety  to  secure  the  amount  of 
the  judgment  and  costs.  Both  bonds  were  prepared  by  the  step-father's 
solicitor,  and  the  Plaintiff  had  no  independent  advice.  In  1872  the  De- 
fendant brought  an  action  against  the  Plaintiff  on  the  bonds,  and  she  then 
filed  her  bill  to  set  them  aside  :— 

J3eld  CafBrming  the  decision  of  Bacon,  V.G.),  that  the  second  bond  must 
be  taken  as  connected  with  the  first,  and  that,  as  there  was  no  proof  that  the 
Plaintiff  was  aware  of  the  invalidity  of  the  first  bond,  the  execution  of  the 
second  bond  was  not  a  confirmation  of  the  first ;  and  both  bonds  were  set 
aedde  against  her : 

HMf  also,  that  she  was  not  barred  by  laches,  notwithstanding  the  time 
which  had  elapsed  before  she  asserted  her  right  to  relief. 

IhIS  was  an  appeal  from  a  decision  of  yice-Chancellor  Baeon. 

The  bill  was  filed  to  set  aside  two  bonds  given  by  the  Plaintiff, 
in  1859  and  1866,  as  a  security  for  the  debt  of  her  step-father,  on 
the  ground  of  pressure  and  undue  influence  exercised  by  her  step- 
father, in  whose  house  she  was  at  the*  time  living,  and  the  absence 
of  independent  professional  advice  and  assistance  in  the  matter. 

The  Plaintiff,  Miss  Kempson^  was  bom  in  1837,  and  was  entitled 
under  the  will  of  her  father,  who  died  in  December,  1849,  to  a  life 
interest  in  certain  property  realising  an  income  of  about  £195. 
In  1851  her  mother  was  married  to  Charles  Sladden,  and  on  leav- 
ing school  in  1854,  the  Plaintiff,  then  about  seventeen  years  old, 
went  to  live  with  her  mother  and  step-father.  In  1857,  Sladdrn 
being  in  difficulties,  applied  to  the  Defendant  AaJibee  (a  farmer 
near  Heme  Bay)^  who  held  his  note  of  hand  for  £100,  for  a  further 
advance.    The  Defendant  declined,  unless  he  got  additional  secu- 


16  OHANCEBY  APPEALS  [L.  B, 

L.  C.       rity ;  bat  on  being  subsequently  informed  by  Sladden  that  the 
Plaintiff  was  possessed  of  property  in  her  own  right,  and  was  will- 


Ekkfson 


ing  to  become  surety  for  him,  he  agreed  to  lend  Sladden  £350  upon 
having  the  repayment  of  that  sum  and  the  debt  of  £100  secured  by 
AflHBEB.  the  joint  and  several  promissory  note  of  Sladden  and  the  Plaintiff. 
At  this  time  an  execution  was  in  the  bouse.  Sladden  applied  to  the 
Plaintiff  (then  aged  twenty)  to  become  a  security  for  him,  but, 
having  promised  her  uncle  when  she  left  school  that  she  would  not 
sign  any  paper,  she  for  some  time  refused.  At  length,  however,  she 
consented,  on  account,  as  she  stated,  of  Sladden'a  ungovernable 
temper,  and  the  many  violent  scenes  (occasioned  by  her  refusal) 
which  she  had  to  go  through.  She  was  then  taken  by  Sladden  to 
the  office,  in  Canterbury^  of  Mr.  De  Lasaux,  solicitor  of  the  Defen* 
dant,  and  there  signed  a  promissory  note  by  which  she  and  Sladden 
jointly  and  severally  promised  to  pay  the  Defendant  £450  with 
interest.  The  Plaintiff  had  no  professional  adviser  in  the  matter, 
but  De  Lasava  stated  in  his  evidence  that  he  at  the  time  ex- 
plained to  her  the  nature  of  the  instrument,  and  that  he  was  not 
aware  that  she  was  under  age,  there  being  nothing  in  her  appear* 
ance  to  make  him  suspect  it. 

In  1859,  very  soon  after  the  Plaintiff  had  attained  her  ma- 
jority, the  Defendant  pressed  Sladden  for  payment^  and  Sladden 
again  applied  to  the  Plaintiff  for  her  signature.  The  Plaintiff 
at  first  refused,  but  under  considerable  pressure,  as  on  the  former 
occasion,  being,  as  she  stated,  made  to  sign,  and  relying  upon 
his  assurance  that  her  signature  would  be  only  a  matter  of  form, 
and  that  she  would  never  be  called  upon  for  anything  under 
the  instrument,  she  consented.  Accordingly,  on  the  13th  of 
September,  1859,  she  went  with  Sladden  to  the  Pavilion  Hotels 
Folkestone,  where  they  met  De  Lasaiix,  who  produced  a  bond  for 
securing  payment  to  the  Defendant  on  the  1st  of  September, 
1865,  of  £600  and  interest,  alleged  to  be  due  for  principal,  inte- 
rest, and  costs  in  respect  of  the  previous  loan.  The  Plaintiff 
signed  the  bond  without  reading  it,  and  De  Lasaux  stated  that 
although  he  did  not  read  over  the  bond  to  her,  he  informed  the 
Plaintiff — as  he  always  did  on  such  occasions — of  the  nature  and 
amount  of  the  liability  she  was  incurring.  This  was  denied  by 
the  Plaintiff. 
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Part  of  a  letter  from  the  Plaintiff  to  Sladdm,  which  had  been       l._g. 
given  by  him  to  the  Defendant,  was  produced  in  evidence.    The 
letter  was  not  dated,  but  the  Court  was  of  opinion  that  it  bore  in- 
ternal eyidence  of  having  been  written  between  the  making  of  the     K™won 
promissory  note  and  the  execution  of  the  bond.    This  letter  con-     Abhbxb. 
tained  the  following  passage : — "  I  have  an  objection  to  signing       ""^ 
another  paper.    I  am  quite  aware  that  one  is  not  legally  binding, 
but  it  is  so  morally.    I  should  not  consider  myself  more  bound 
by  another  than  I  do  by  that    Mr.  Aahbee  was  contented  at  the 
time,  and  he  must  remain  so  now.    I  am  sure  you  know  me  well 
enough  to  feel  sure,  dear  Charles,  that  if  you  require  my  assist- 
ance, I  shall  always  render  you  all  that  lies  in  my  power.    Undo 
told  me  never  to  put  my  name  to  any  paper  when  I  was  of  age, 
and  I  cannot  do  it ;  if  you  are  vexed  with  me  you  will  quite 
understand  my  motive."    The  Plaintiff's  uncle,  Mr.  G.  8.  Kempson, 
referred  to  in  the  above-mentioned  letter,  was  one  of  the  executors 
of  her  father,  and  one  of  her  guardians. 

In  1866  SloMen  was  again  in  difficulties.  The  Defendant  had 
recovered  judgment  against  him  upon  the  former  bond,  but  agreed 
not  to  issue  execution  if  he  would  get  the  Plaintiff  to  join  in 
another  bond  for  the  whole  amount  due  upon  the  judgment.  The 
Plamtiff  was  again  applied  to,  and,  under  the  same  pressure  as 
before,  she,  on  the  9th  of  March,  1866,  signed,  in  the  presence  of 
Be  Lasaux  and  Sladden,  a  bond  for  £705  and  interest  The  same 
contradictory  statements  were  made  in  the  evidence  as  to  any 
explanation  having  been  given  to  her  by  De  Lasaux. 

In  September,  1866,  the  Defendant  issued  a  writ  against  Sladden 
and  the  Plaintiff  on  the  bond  of  March,  1866,  but  the  Defendant 
did  not  serve  the  Plaintiff  with  the  writ,  being  unable  to  discover 
ber  residence,  and  the  action  was  not  proceeded  with. 

The  Plaintiff  stated  in  her  affidavit  that  the  abode  of  her 
mother  and  Sladden  had  always  been  her  home,  but  she  had 
always  spent  a  considerable  portion  of  each  year  in  visits  to  her 
relatives  and  friends ;  that  she  had  always  been  on  affectionate 
terms  with  her  uncle,  Mr.  Q.  8.  Kempson,  and  had  always  spent 
^me  weeks  in  each  year  as  a  casual  visitor  with  him,  but  she 
iiever  resided  with  him ;  and  that  she  never  informed  him  of  her 
having  become  surety  for  Sladden. 

VauX.  0  1 
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L.  c.  In  the  year  1869  Mr.  O.  S.  Kempaon  was  first  informed  of  what 

had  taken  place,  and  he  offered  to  compound  the  matter  for  £30(k 
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but  the  Defendant  refused,  and,  in  1872,  took  proceedings  in  bank- 
ruptcy against  the  Plaintiff,  and  also  commenced  an  action  at  law 
AgHBBE.  against  her  for  the  amount  due  under  the  bond  of  1866.  Under 
these  circumstances,  the  bill  was  filed  against  Ashhee  to  set  aside,  a& 
improperly  obtained  from  the  Plaintiff,  and  fraudulent  and  void  as 
against  her,  the  bonds  of  September,  1859,  and  March,  1866,  and 
to  restrain  proceedings  by  the  Defendant  for  recovering  the  amount 
secured  by  them. 

The  Yice-Chancellor  declared  both  the  bonds  fraudulent  against 
the  Plaintiff,  and  granted  an  injunction  restraining  the  Defendant 
fjrom  any  further  prosecution  of  the  action.  From  this  decision  the- 
Defendant  appealed. 

Mr.  Eddis,  Q.C.,  and  Mr.  Speed,  for  the  Appellant : — 

The  Court  will  not  allow  a  jurisdiction  which  is  intended  as  & 
protection  against  fraud  to  be  made  the  means  of  committing  a 
firaud  upon  an  innocent  creditor.  The  Plaintiff,  in  1866,  when  she 
must  be  assumed  to  have  become  fully  emancipated  {rom  8ladden*8 
influence,  being  of  the  mature  age  of  twenty-nine,  deliberately  con- 
firmed the  transaction  of  1859,  and  acknowledged  herself  to  bo 
bound  thereby ;  and,  eyen  assuming  that  the  original  transaction 
could  hare  been  successfully  impeached  if  it  had  stood  alone,  it  is- 
impossible  now  to  set  it  aside :  Wrighi  r.  Vanderplank  (1).  Tho 
fact  that  the  Plaintiff  did  not  know  that  the  first  bond  was  not 
binding  on  her  is  no  objection  to  the  yalidity  of  the  confirmation  r 
Earl  of  Chesterfield  v.  Janesen  (2).  There  was  good  consideration 
for  the  execution  of  the  second  bond.  The  consent  of  the  Defen- 
dant to  forbear  to  enforce  judgment  upon  the  first  bond  was  suffi- 
cient consideration.  But  we  maintain  that,  independently  of  the 
confirmation,  there  was  no  ground  for  setting  aside  the  first  bond» 
The  solicitor  who  proposed  it  swears  that  he  carefully  explained 
to  her  the  effect  of  what  she  was  about  to  do,  the  nature  of  the 
document,  and  the  liability  she  would  thereby  incur;  and  the 
letter  that  has  been  produced  negatives  conclusivrely  her  allega- 
tion that  she  was  terrified  into  executing  it  by  the  threats  of 
(1)  8  D.  M.  &  G.  133.  (2)  2  Yes.  Sen.  125. 
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Sladden.  The  mere  fact  that  shortly  after  she  came  of  age  she  L.  c. 
Yolontarily  relieved  her  step-father  by  becoming  security  for  his 
debt,  is  not  of  itself  a  ground  for  imputing  undue  influence  to  the 
step-father;  or, even  if  such  influence  had  been  exercised,  for  im-  ^™<^^ 
puting  knowledge  of  it  to  the  creditor  who  in  this  manner  obtained  Ashbeb. 
payment  of  his  debt. 

The  cases  cited  on  behalf  of  the  Plaintiff  are  inapplicable, 
being  all  of  them  cases  in  which  the  securities  were  executed 
before  or  shortly  after  the  person  seeking  to  set  them  aside  came 
of  age:  Thorfiber  y.  Sheard  (1);  Areher  v.  HuckM  (2) ;  Maiiland 
T.  Ba,ekhoiue  (3) ;  Maidand  y.  Irvinff  (4) ;  Baker  y.  Bradley  (5)  ; 
Bury  y.  Oppenheim  (6). 

We  also  rely  on  the  laches  of  the  Plaintiff  in  applying  to  the 
Court  to  relieve  her  from  the  bond :  TiMmer  v.  CoUins  (7). 

Mr.  Kay,  Q.C.,  and  Hr.  Phear,  for  the  Plaintiff,  were  not  called 
on. 

LoBD  Cairns,  L.C,  after  referring  to  the  facts  of  the  case, 
continued : — 

The  transaction  was,  therefore,  this :  A  young  lady  scarcely 
over  twenty-one  years  of  age  joins  her  step-father  as  security  for 
the  repayment  of  money,  not  having  received  any  of  the  money 
or  any  other  consideration  herself,  and  the  security  not  to  come  to 
maturity  for  six  years.  There  is  a  marked  distinction  between 
this  case  and  another  where  a  person  on  attaining  twenty-one 
gives  an  immediate  benefit  to  his  parent,  with  full  knowledge 
of  the  value  of  money,  and  knowledge  that  the  security  may  be 
enforced  immediately.  This  security  was  not  to  come  into  opera- 
tion for  six  years,  and  only  by  way  of  suretyship,  if  her  step-father 
himself  failed  to  pay.  If  there  ever  was  a  transaction  which 
required  independent  advice  this  was  one.  How  could  this  young 
lady  understand  the  nature  of  the  transaction?  How  could  she 
know  whether,  at  the  end  of  six  years,  her  step-father  was  likely 

(1)  12  BcaT.  689.  (4)  15  Sim.  437. 

(2)  7  Ibid.  551.  (6)  7  D.  M,  &  G.  597. 

(3)  16  Sim.  58.  (6)  26  Beav.  694. 

(7)  Law  Kep.  7  Ch.  329. 
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L.C.       to  be  solvent  or  insolvent?    Of  eonrse  he  told  her  he  would 
^^     '     *   pay,  but  it  was  a  case,  above  all  others,  ia  which  independent 

15If  advice  was  necessary.  But  this  is  not  all.  Her  income  only 
Kkmpson  amounted  to  £195.  and  that  was  all  she  had  to  live  on,  and  if  the 
AsHBBE.     bond  was  enforced  against  her  the  creditors  might  sweep  away 

"""~  her  whole  income  for  two  or  three  years.  Is  it  possible  that 
this  Court  will  permit  such  a  security  to  be  enforced?  I  am 
clearly  of  opinion  that  it  would  not,  according  to  all  the  autho- 
rities. I  entertain  no  doubt  that  if  the  Plaintiff  had  filed  a  bill 
within  a  reasonable  time  it  would  be  a  matter  of  course  that 
the  security  should  be  set  aside. 

Now  I  proceed  from  1859  to  1866.  The  six  years  pass  on,  and 
during  that  time  the  Plaintiff  heard  nothing  of  the  bond.  If 
there  had  been  no  transaction  previous  to  1866,  if  no  promissory 
note  had  been  given  in  1837,  and  no  bond  in  1859, 1  express  no 
opinion  what  the  Court  would  have  said  to  a  bond  given  as  secu- 
rity for  her  step-father  in  1866.  It  may  well  be  that  such  a  bond 
would  have  been  good ;  it  may  well  be  that  the  only  question 
would  have  been  whether,  in  1866,  she  was  really  under  undue 
influence,  and  that  it  might  have  been  held  that  she  was  not. 

But  that  is  not  the  present  case.  What  were  her  motives  for 
giving  the  bond  of  1866  ?  Was  it  kindness,  benevolence,  affection 
for  her  step-father?  It  was  nothing  of  the  kind.  The  Defendant 
says  in  his  answer  and  his  cross-examination  that  Sladden  came  to 
him  and  intreated  him  not  to  press  him  on  the  bond  of  1859, 
but  that  he  refused  to  give  time  and  take  another  bond  unless  he 
had  Miss  KempwrCs  security ;  and  he  then  put  it  into  the  hands  of 
De  Lasaux,  who  prepared  the  new  bond.  The  debt  had  then 
risen  to  £705  by  costs  and  interest.  The  bond  was  given,  as  the 
Plaintiff's  evidence  shews,  under  clear  pressure.  Here  was  a 
creditor  saying  he  would  insist  on  his  rights  against  her  and  her 
step-father  unless  there  was  a  new  bond  for  the  sum  already  due, 
with  arrears  of  interest,  and  she  was  ignorant  of  the  fact  that  she 
had  only  to  apply  to  this  Court  to  get  the  previous  bond  declared 
mere  waste  paper.  Is  it  possible  that  this  can  be  held  to  be  a  con- 
firmation of  the  first  bond  ?  To  constitute  a  confirmation  there 
must  be  knowledge  of  the  invalidity  of  the  document.  But  here 
there  was  no  knowledge  of  the  invalidity.    This  bond  was  in- 
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separably  connected  with  the  bond  of  1859,  and  that  with  the       L.  c. 
promissory  note,  and  therefore  those  who  are  interested  under  the    ^ 
bond  of  1866  are  nnable  to  hold  it.  ^ 

It  only  remains  to  refer  to  what  took  place  after  1866.  I  agree  Kmip8on 
that  there  are  cases  in  which  laches  in  asserting  a  person's  rights  Ashbee. 
must  be  taken  as  a  bar.  Bnt  it  most  be  remembered  what  the 
nature  of  this  case  is.  So  long  as  there  was  no  claim  asserted, 
the  Plaintiff  might  well  be  content  to  let  matters  remain  as  they 
were.  She  might  expect  that  the  creditor  would  enforce  the  debt 
against  her  step-father.  There  was,  indeed,  a  threat  of  proceedings 
against  her ;  but  no  real  measures  were  taken  till  1872,  when  the 
action  was  brought,  and  that  immediately  led  to  this  bill.  I 
think,  thetefore,  the  Plaintiff  is  not  barred  by  delay,  and  that 
the  appeal  must  be  dismissed  with  costs. 

Sm  W.  M.  James,  L  J.  :— 

I  am  of  the  same  opinion.  The  principle  is  very  simple.  This 
Court  has  endeayoured  to  prevent  persons  subject  to  influence 
from  being  induced  to  enter  into  transactions  without  inde- 
pendent advice.  The  first  question,  therefore,  is,  whether  the 
bond  of  1859  was  obtained  by  the  undue  exercise  of  influence  of 
the  step-father,  and  was  it  obtained  under  such  exercise  as  that 
the  knowledge  of  it  can  be  imputed  to  the  Defendant  ?  The  letter 
of  the  Plamtiff  to  her  step-father  renders  it  impossible  to  answer 
othennse  than  in  the  a£Bnnative.  That  being  so,  if  we  are  to 
hold  that  what  took  place  in  1866  cured  the  invalidity  of  the 
transaction  of  1859,  it  would  only  be  pointing  out  a  way  in  which 
persons  might,  by  legal  trickery,  evade  the  effect  of  the  rules  of 
this  Court.  I  agree  that  the  bond  of  1866  must  be  declared 
wholly  void  against  the  Plaintiff. 

Sm  6.  Mellish,  L.J.,  concurred. 

Solidtors:  Messrs.  WilkinB,  Blyth,  dt  Mardand;  Messrs.  AMey 
dTee. 
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iVw.  2  4  10.      Mortffoge^Fraud^Leffdl  EtMe-^Purehater  for  VaUuMe  CcmideraiUm--' 
-1-'  Trustee9— Receipt — BecUal'-'Estoppd^'Evidence — Admission, 

Two  trustees,  one  of  whom  was  a  solicitor,  advanoed  money  on  mortgage. 
The  mortgagor,  with  tho  concarrence  of  the  solicitor  trostee,  sold  part  of 
the  mortgaged  property  without  disclosing  the  mortg^e.  Begular  convey- 
ances in  fee  to  the  purchasers  were  executed  by  the  mortgagor,  containing  a 
recital  that  he  was  seised  or  otherwise  well  and  sufficiently  entitled  in  fee 
simple.  The  solicitor  trustee  received  the  puiohase-money,  and  retained  it 
Eleven  years  afterwards  both  trustees  executed  a  reconveyance  of  the  pro- 
perty so  sold,  the  other  trustee  believing,  on  the  representation  of  the  solicitor 
trustee,  that  the  property  was  then  about  to  be  sold  by  the  mortgagor.  Soon 
afterwards  the  solicitor  trustee  absconded,  and  the  other  trustee  then  filed  a 
bill  against  the  mortgagor  and  the  purchasera,  praying  for  foreclosure  against 
them : — 

Edd,  that  though  the  purchasers  were  purchasers  for  valuable  considera- 
tion without  notice,  they  could  not  avail  themselves  of  any  legal  estate 
acquired  by  means  of  the  reconveyance,  which,  having  been  obtained  by 
fraud,  must  be  cancelled ;  and  that  they  had  purchased  only  the  equity  of 
redemption : 

Heldf  that  under  the  form  of  conveyance  adopted,  neither  the  Plaintiff  nor 
the  mortgagor  was  estopped  from  denying  that  the  legal  estate  had  passed 
by  the  conveyance  to  the  purchasers : 

ffeldy  that  a  decree  must  be  made  against  the  purchasers,  but  for  fore- 
closure and  not  for  sale ;  and  that  the  purchasers  would  not  be  ordered  to 
deliver  up  the  deeds  which  were  in  their  possession. 

A  mortgage  deed  could  not  be  produced,  and  a  copy  purporting  to  have 
been  furnished  by  the  solicitor  who  held  the  deed  was  produced  on  behalf  of 
the  Plaintiff  as  evidence  of  the  deed ;  the  Plaintiff  also  deposed  to  the  exist- 
ence of  the  mortgage.  The  Defendants  had  in  their  answers  not  expressly 
challenged  the  mortgage  deed,  and  had  admitted  that  there  had  been  a 
reconveyance  of  part  of  the  property  comprised  in  the  mortgage:— 

Hddf  that  as  against  these  Defendants  the  mortgage  deed  was  sufficiently 
proved. 

Decree  of  Bacariy  V.C,  affirmed  with  variations. 

In  March,  1856,  the  Ber.  Charles  Harhord  Healh  and  William 
Swain  Orealoek,  a  solicitor,  were  appointed  the  trustees  of  certain 
funds,  out  of  which  they  advanced  £7700  to  Thomas  King  Stephens 
upon  the  security  of  a  mortgage  dated  the  24th  of  November,  1856, 
on  property  in  Wales,  of  which  Stephens  was  the  owner  in  fee. 
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Early  in  1859,  Stephens,  intending,  as  he  stated,  to  pay  off  the  mort-       L.  0. 
^age  debt,  adyertised  the  noiortgaged  hereditaments,  with  other 
property  belonging  to  him,  for  sale.    This  intended  sale  was        ^^y^ 
abortive ;  but  Stephens  sabsequently  (in  February,  1859,)  agreed      ^™ 
to  sell  by  private  contract  to  the  Defendants  Lewis,  Beavan,  and    Cbbaloos. 
Pugh,  for  sums  amounting  in  the  aggregate  to  £3080,  three 
several  portions  of  the  land  comprised  in  the  mortgage. 

Oreaheh,  who  acted  as  solicitor  for  Stephens  in  the  matter,  re- 
presented to  him  that  as  the  Plaintiff  was  somewhere  abroad 
great  delay  would  be  occasioned  by  getting  him  to  join  in  the 
conveyances  to  the  purchasers,  or  in  a  reconveyance  to  Stephens. 
Accordingly  Stephens,  as  he  stated,  wishing  to  avoid  any  delay, 
agreed  with  Credlock  that  the  sales  should  be  made  without  dis- 
•closing  the  existence  of  the  mortgage,  and  that  he  would  not 
require  a  reconveyance  from  the  Plaintiff  and  Orealock  until  the 
whole  of  the  mortgage  debt  was  paid  off.  The  abstracts  delivered 
accordingly  did  not  disclose  the  mortgage.  The  purchasers  ex- 
amined the  deeds  abstracted,  and  made  the  usual  searches  and 
inquiries  as  to  incumbrances.  The  titles  were  approved  of,  and 
regular  conveyances  to  the  purchasers  were  prepared,  one  of  them 
containing  this  recital,  and  the  two  others  contaioing  similar 
recitals: — 

"^  Whereas  the  said  Thomas  King  Stephens  is  seised  or  otherwise 
well  and  sufficiently  entitled  for  an  estate  of  inheritance  in  fee 
simple  in  possession,  bee  from  all  incumbrances  except  as  herein- 
after mentioned  of  or  to  the  messuage  or  tenement^  lands  and 
hereditaments  hereinafter  particularly  described  or  referred  to  and 
intended  to  be  hereby  conveyed  with  their  appurtenances :  And 
whereas  the  said  Thomas  King  Stephens  hath  contracted  with  the 
said  James  Beavan  for  the  absolute  sale  to  him  of  the  said  mes- 
suage or  tenements,  lands  and  hereditaments  hereinafter  particu- 
larly described  or  referred  to  and  intended  to  be  hereby  conveyed 
with  their  appurtenances  and  the  inheritance  thereof  in  fee  simple 
in  possession.** 

The  conveyances  were  by  grant  in  the  usual  form,  the  only 
parties  to  them  being  Stephens  (his  wife  joining  in  one  case  to  re- 
lease her  dower)  and  the  respective  purchasers ;  and  they  con- 
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L.G.       tained  the  osoal  covenants  for  title  and  for  further  assurance. 

The  onlj  incambrances  mentioned  were  leases.    The  properties 

were  separatCi  and  the  title-deeds  were  delivered  to  the  respective 

^^™      purchasers  by  Stephens,  he  having  received  them  from  Crealoek, 

Cbealock.    ^ho  had  them  in  his  possession  as  solicitor  to  himself  and  bis 

""^        co-trastee,  the  mortgagees. 

The  purchase-moneys,  amounting  to  £3080,  were  received  hj 
Credloeky  who  gave  Stephene  a  receipt  for  that  sum  signed  by  him- 
self on  behalf  of  himself  and  his  co-trustee  Heaih^  and  an  under- 
taking that  they  would  reconvey. 

Stephens  had  also  been  a  solicitor,  and  there  had  been  many 
pecuniary  dealings  between  Stephens  and  Crealoek;  and  Stephens^ 
after  the  sale,  paid  OreoHoch  interest  on  the  balance  only,  believing 
for  some  years  that  the  money  paid  had  been  properly  invested  by 
Orealoek.  Oreahek,  however,  had  himself  retained  the  £3080,  but 
continued  to  pay  to  the  ceetuie  que  iruet  interest  on  the  whole- 
£7700. 

In  December,  1869,  Stephens  agreed  to  sell  to  one  Priee,  for 
£1500,  another  portion  of  the  property,  and  on  this  occasion  the 
whole  title,  including  the  mortgage,  was  disclosed  to  the  purchaser ; 
and  it  appeared  that  Stephens  had  by  this  time  discovered  that  the 
£3080  had  been  retained  by  Crealoek. 

Orealoek  then  represented  to  his  co-trustee  Heaih  that  Stephens 
had  succeeded  in  selling  a  part  of  the  mortgaged  property  for 
£3080  and  another  part  for  £1500,  and  was  desirous  of  having 
reconveyed  to  himself  the  several  portions  so  sold  upon  pay- 
ment of  the  several  sums  in  part  discharge  of  the  mortgage- 
debt.  Two  deeds  were  accordingly  prepared  for  the  purpose  of 
effecting  this  object,  and  were  sent  by  the  Plaintiff's  then  solicitors, 
Messrs.  Biidd  d  Son,  to  the  Plaintiff  for  execution  by  him,  one 
being  a  conveyance,  by  the  direction  of  Stephens,  to  Price  of  the 
part  sold  to  him  for  £1500 ;  the  other  purporting  to  be  a  recon- 
veyance of  the  lands  previously  sold  to  Stephens,  in  consideration 
of  £3080,  then  paid  by  him ;  the  alleged  object  being  to  enable- 
him  to  convey  them  separately  to  a  purchaser  or  purchasers.  The 
Plaintiff  executed  these  deeds,  and  signed  the  usual  indorsed  re- 
ceipts, and  sent  them  to  Crealoek  on  or  before  the  22nd  of  August,. 
1870.    Crealoek  also  executed  the  deeds.    Price's  deed  was  de- 
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lirered  to  him  on  the  completion  of  his  purchase,  he  paying  the       L.  o. 
£1500  to  Credhek,  who  retained  that  sum  also. 

In  September,  1870,  Creahek  absconded,  carrying  with  him  the 
mortgage  deed  of  1856.  ^^^^ 

Mr.  Heath  thereupon  filed  the  bill  in  this  suit  against  Crecdoek,  Ciibai/)ok 
SiephenSf  Lewts,  Beavan^  Pugh,  and  Prtoe,  charging  that  his  signa- 
ture to  the  reconyeyance  was  obtained  by  fraud,  and  that  Orea- 
loek  had  no  authority  to  receive  the  £3080  or  the  £1500,  and 
praying  that  the  deed. of  recon?eyance  to  Stephens  might  be 
ordered  to  be  given  up  to  be  cancelled,  and  that  in  the  meantime 
Stephens  might  be  restrained  from  handing  it  over  to  the  pur- 
diasers ;  that  Stephens  might  be  declared  liable  to  pay  the  £3080 
and  £1500 ;  and  that  it  might  be  declared  that  the  £3080  and  the 
£1500  were  still  charged  upon  the  property  comprised  in  the 
mortgage  of  1856 ;  and  that  the  property  alleged  to  have  been 
conveyed  to  Pn06  was  still  subject  to  the  mortgage;  that  the  usual 
accounts  should  be  taken,  and  that  in  default  of  payment  the  De- 
fendants (except  Crealock)  might  be  foreclosed ;  and  that  upon 
foreclosure  Lewis,  Beavan,  Pugh,  and  Price  might  be  ordered  to 
deliver  up  the  deeds  in  their  possession. 

The  case  made  against  Stephens  and  his  defence  depended  upon 
the  dealings  between  him  and  Crealock.  Stephens  also  relied  on 
the  receipts  given  by  Crealock  in  1859  and  the  receipts  on  the 
deeds  of  1870.  Lewis,  Beavan,  and  Pugh,  by  their  answers, 
alleged  that  they  were  purchasers  for  valuable  consideration,  and 
that  by  the  reconveyance  of  1870  the  properties  conveyed  to 
them  respectively  were  reconveyed  to  Stephens  by  the  Plaintiff  and 
by  Crealock,  discharged  from  the  mortgage  of  1856 ;  that  the  deed 
of  reconveyance  was  still  in  the  possession  of  Stephens,  and  the 
Defendants  claimed  every  aid  to  their  titles  resulting  therefrom  ; 
that  the  Plaintiff  was  by  his  own  act  and  deed  estopped  from 
denying  that  he  had  received  the  whole  purchase-money;  and 
that  Stephens  was  a  bare  trustee  of  the  legal  estate  for  the  pur- 
chasers respectively.  Price  alleged  that  he  was  a  purchaser  for 
valuable  consideration,  and  had  obtained  the  legal  estate  and  a 
proper  receipt. 

The  mortgage  deed  of  1856  was  still  in  the  possession  of  Crea- 
lock,  and  the  Plantiff  produced  as  evidence  of  it  a  copy  purport- 
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li.  G.       ing  to  have  been  famished  by  Orecdoeh  to  Stephens.    He  had  also 

in  his  evidence  deposed  to  the  £act  of  the  mortgage. 
s^v^  The  Yice-Chancellor  Bae<m  dismissed  the  bill  with  costs  as 

^™  against  Price  ;  declared  that  Stephens  was  liable ;  that  the  deed  of 
Cbealock.  reconveyance  must  be  cancelled,  and  that  the  Plaintiff  was  entitled 
to  such  rights  as  if  it  had  not  been  execnted ;  that  an  account  of 
what  was  dne  for  principal,  interest,  and  costs,  shonld  be  taken, 
and  Stephens  ordered  to  pay,  and  in  defaolt,  and  if  the  purchasers 
(except  Price)  failed  to  pay,  the  Plaintiff  should  be  entitled  to 
realise  his  security ;  that  the  property  (except  that  conveyed  to 
Price)  should  be  sold,  and  the  Defendants  ordered  to  deliver  up 
to  the  purchasers  the  deeds  in  their  possession  respectively;  as 
reported  (1). 
Stephens^  Lewis,  Beavan,  and  Pugh  appealed. 

A  preliminary  objection  was  taken  on  behalf  of  one  of  the  pur- 
chasers that  the  mortgage  deed  was  not  sufficiently  proved. 

LoBD  Cairns,  L.C. : — We  are  of  opinion,  upon  this  preliminary 
objection,  that  there  is  sufficient  evidence  of  the  mortgage.  It  is 
mentioned  and  distinctly  pleaded  in  the  bill,  and  the  Plaintiff  has 
repeated  the  statement  in  his  affidavit.  It  is  obvious,  however,  that 
the  evidence  of  the  Plaintiff  would  not  alone  be  sufficient  proof, 
but  we  have  here  to  look  not  merely  at  the  evidence  given  by  the 
Plaintiff,  but  also  at  the  answer  of  the  Defendants,  and  what  we 
find  in  that  answer  is,  that  at  a  particular  date  there  was  a  recon- 
veyance, as  it  is  there  called,  executed  by  those  who  were  alleged 
to  be  the  mortgagees  of  the  property  in  question.  I  observe,  also, 
that  though  the  answer  speaks  of  the  mortgage,  it  does  not  deny 
the  execution  of  the  mortgage  deed,  or  expressly  challcDge  the 
Plaintiff  to  prove  it.  Where  a  Defendant  claims  the  benefit  of  a 
reconveyance  of  mortgaged  property  he  cannot  be  allowed  to  deny 
that  there  was  any  mortgage  at  alL 

Mr.  W.  Barber,  for  Stephens. 

Mr.  Eddis,  Q.O.,  and  Mr.  W.  Pearson,  Q.C.,  for  Pugh:— 

We  are  purchasers  for  valuable  consideration  without  notice, 
(1)  Law  Rep.  18  Eq.  215. 
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and  we  took  on  the  occasion  of  the  purchase  erery  possible  pre-       L.  0. 
caution.  That  is  a  good  plea,  whether  we  have  the  legal  estate  or 
only  the  equitable  estate :  Joyce  y.  De  Mdeyna  (1) ;  Attameif'Oeneral       v^n^^ 
v.  WUkins  (2).    Moreover,  the  legal  estate,  if  it  has  not  passed  to      ^™ 
us,  is  now  in  our  trustee,  and  our  title  is  complete.    8lepKen»  pur-    Cbbalock. 
ported  to  convey  the  legal  estate,  and  he  is  now  estopped  from 
denying  it    If  by  accident,  or  by  any  means,  he  has  got  the  legal 
estate,  it  has  passed  to  him  for  us,  and  we  have  the  benefit.   Eyre 
v.  BurvMder  (3)  does  not  govern  a  case  like  this.     We  cannot  be 
implicated  in  any  fraud :  PUdher  v.  JSaWffW  (4). 

As  to  the  delivery  of  the  deeds,  which  is  ordered  by  the  decree, 
there  is  no  pretence  for  taking  anything  from  us :  Kendall  v. 
EuUs  (5) ;  Frcuer  v.  Jones  (6).  The  decree  ought  to  have  been  for 
foreclosure  merely,  and  then  there  is  no  delivery  of  deeds.  Colyer 
V.  Finch  (7)  is  no  authority  for  such  a  thing.  Bwni  v.  Elmee  (8) 
does  not  affect  the  case.  The  Court  is  not  here  administering  the 
trusts  of  this  money,  as  in  Newton  v.  Newton  (9).  In  Thorpe  v. 
EdtdmoorOi  (10)  the  Yice-Chancellor  refused  to  order  more  than  the 
production  of  the  deeds. 

Mr.  Sioanston^  Q.O.,  and  Mr.  Croseley,  for  Beavan  and  for 
Lewis: — 

Whether  Credoch  may  or  may  not  have  defrauded  Stephens,  or 
both  may  have  defrauded  the  Plaintiff  or  the  eestuis  que  trud,  are 
things  with  which  we  have  nothing  to  do.  We  have  nothing  to 
do  with  the  trust,  and  we  can  only  regard  Bieath  and  Credlock  as 
the  l^al  owners  of  the  mortgage  money.  We  are  purchasers  for 
valuable  consideration  without  notice  of  any  fraud  or  defect,  and  as 
such  we  can  protect  ourselves  by  obtaining  by  any  possible  means 
the  legal  estate,  even  after  we  have  notice  of  the  fraud,  and 
even  if  it  has  been  obtained  by  fraud :  Sir  John  Fogg's  Case  (11) ; 
Harcourt  v.  Knowel  (12) ;   Sanders  v.  Deligne  and  Bams  (13) ; 

(1)  2  J.  &  Lat  374.  (7)  6  H.  L.  C.  905. 

(2)  17  BeaT.  286.  (8)  28  Beav.  631 ;  2  D.  P.  &  J.  578. 
(3;  10  H.  L.  a  90.  (9)  Law  Rep.  6  Eq.  135 ;  Ibid.  4  Ch.  143. 

(4)  Law  Bep.  7  Ch.  269.  (10)  Ibid.  7  Eq.  139. 

(5)  11  Jur.  864.  (11)  Cited  1  Vera.  62 ;  1  Ch.  Ca.  68. 

(6)  17  L.  J.  (Cb.)  338.  (12)  Cited  2  Vera.  159. 

(13)  Freem.  123. 
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L.  0.       Siddon  v.  Chamdh  (1)^  all  mectioixed  in  BasMi  y.  NoBvoorihy  (2). 
We  have  paid  our  money  for  a  legal  estate,  and  we  have  a  right  to 
..-v^       it  if  we  can  get  it:  Swnier  y.  WaUevB  (3).     Stephens  is  as  much 
^^      a  trustee  for  us  as  for  the  Plaintiff:  the  only  difference  is  that  he 
Crkaiock.    did  in  1870  what  he  ought  to  have  done  in  1859 ;  but  our  equity 
cannot  be  affected  by  the  time  which  has  elapsed.    The  deed  of 
reconveyance  amounts  to  an  express  recognition  of  our  title,  and 
why  are  we  to  be  deprived  of  the  benefit?    The  Plaintiff  and 
Stephens  are  estopped  from  denying  that  the  legal  estate  passed 
by  the  deed  of  1859,  and  our  estate  is  fed  by  the  subsequent 
reconveyance. 

[The  Lord  Chancellor,  as  to  estoppel,  referred  to  Bight  d. 
Jefferys  v.  Buekndl  (4)  and  Sturgeon  v.  Wingfield  (5).] 

At  all  events,  we  cannot  be  ordered  to  give  up  the  deeds.  We 
received  them  regularly :  WaUwyn  v.  Lee  (6) ;  Berry  Merrick  v. 
Attwood  (7).  No  doubt  when  the  C!ourt  decrees  a  sale  it  is  usual 
to  order  the  deeds  to  be  delivered  up,  but  the  Act  15  &  lf3  Vict, 
c.  86,  s.  48,  which  enables  the  Court  to  order  a  sale,  left  a  dis- 
cretion with  the  Court,  and  a  sale  will  never  be  ordered  where 
it  would  in  any  way  affect  the  rights  of  any  of  the  parties. 

Mr.  Kay,  Q.C.,  and  Mr.  C.  BusseU,  for  the  Plaintiff:— 

In  such  a  case  as  this  a  sale  is  a  more  appropriate  relief  than 
a  foreclosure  would  be.  If  the  Court  grants  us  relief  it  will  make 
the  relief  complete  by  ordering  delivery  of  the  deeds :  BhiUips 
V.  BhiUips  (8).'  Foreclosure  is  no  relief:  Colyer  v.  Finch  (9). 
The  Defendants  have  chosen  to  raise  by  their  answers  all  these 
questions,  and  if  they  fail  we  have  a  right  to  relief.  As  to  not 
giving  up  the  deeds,  a  purchaser  might  as  well  allege  that  he  was 
in  possession  and  ought  not  to  be  turned  out :  Smith  v.  Chiches- 
ter (10)  is  an  authority  for  delivery  of  the  deeds.  The  Defendants 
do  not  merely  plead  that  they  are  purchasers  for  valuable  con- 
sideration, but  they  want  a  conveyance  of  the  legal  estate  from 

(1)  Bunb.  298.  (6)  9  Ves.  24. 

(2)  2  Wh.  &  T.  L.  C.  6,n.  (7)  2  De  G.  &  J.  21. 

(3)  Law  Rep.  7  Ch.  75.  (8)  4  D.  F.  &  J.  208. 

(4)  2  B.  &  Ad.  278.  (9)  5  H.  L.  C.  905. 

(5)  15  M.  &  W.  224.  (10)  2  D.  &  War.  393. 
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St^hens.    Tbey  want  the  deeds  not  only  as  a  shield  but  as  a  L.G. 

sword,  and  under  these  circnmstances  the  Court  will  order  delivery  ^ 

of  the  deeds.  122 

Heath 

Mr.  Loeock  WM,  for  Oredloek.  CBKiolooK. 

Mr.  Eddis^  in  reply. 


Not.  10.  Lord  Caibns,  L.C.,  stated  the  facts  of  the  case  as 
regarded  Stephens,  and  expressed  his  opinion  to  be  that,  as  re- 
garded the  appeal  of  8Uphen$,  the  decree  of  the  Yioe-Ghanoellor 
was  in  all  respects  righti  and  that  the  appeal  mnst  be  dismissed 
with  costs.    His  Lordship  then  continued : — 

I  come  now  to  the  case  of  the  purchasers.  As  regards  Mr.  Pnee, 
he  is  not  before  the  Court  He  was  dismissed  from  the  suit,  and, 
in  my  opinion,  rightly  dismissed,  and  I  will  only  add  one  observa- 
tion in  order  to  contrast  his  case  with  that  of  the  other  purchasers. 
Mr.  Price  is  entitled  in  a  Court  of  Equity  to  say,  "  Whatever 
were  the  circumstances  under  which  this  receipt  for  the  £1500 
which  I  paid  was  signed  by  the  Plaintiff,  I  paid  my  money  and 
took  my  conveyance  upon  the  &ith  of  the  receipt,  and  no  equity 
existing  between  StepJiena  and  Orealoek  on  the  one  hand,  and  the 
Plaintiff  on  the  other,  can  be  used  to  defeat  the  title  and  the  legal 
estate  which  I  have  obtained."  In  my  opinion,  therefore,  as 
regards  Price,  he  was  entitled  to  be  dismissed  altogether  from  the 
suit. 

Then,  as  to  the  other  purchasers,  who  on  this  appeal  were 
represented  by  Mr.  Eddie  and  Mr.  Swanehn.  We  were  very 
much  pressed  in  the  course  of  their  very  able  argument  with  this, 
that  these  three  Appellants  were  purchasers  for  value  without 
notice,  and  that,  therefore,  no  decree  of  a  Court  of  Equity  ought 
to  be  made  against  them.  That  they  were  purchasers  without 
notice  is,  I  think,  admitted  on  all  hands;  but  it  remains  to  be 
ascertained  what  it  is  of  which  they  were  purchasers.  Now,  on 
that  head  it  was  contended,  in  the  first  place,  that  they  bad 
obtained  a  legal  estate,  and,  of  course,  if  they  are  purchasers  for 
value  without  notice,  and  if  they  have  obtained  a  legal  estate,  the 
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L.  c.       dear  rule  of  a  Court  of  Equity  would  apply,  namely,  that  their 
^  '    legal  estate  could  not  be  taken  away  from  them.    But  the  way  in 

s^^y^  which  it  was  said  they  had  obtained  a  legal  estate  was  this :  It 
^^™  was  said  that  at  the  time  when  Stephens  conveyed  to  them  upon 
Obealook.  the  occasion  of  their  purchases,  he  had  no  legal  estate,  but  that 
he  afterwards,  by  virtue  of  the  reconveyance  to  him,  obtained  a 
legal  estate ;  that  by  the  first  conveyance  he  was  estopped,  and 
that  the  estoppel  created  by  the  first  conveyance  was,  to  use  the 
technical  expression  applied  to  such  cases,  fed  by  the  estate  which 
Stephens  acquired  under  the  reconveyance,  and  that  thus  the  legal 
estate  became  complete. 

Now,  in  my  opinion,  that  argument  was  founded  altogether  on 
a  fieJlacy.  There  is  no  estoppel  whatever  in  this  case.  The  con- 
veyances to  the  purchasers  were  innocent.  They  were  ordinary 
conveyances  by  grant;  the  operative  words  of  which,  as  is  well 
known,  would  create  no  estoppel ;  and  the  estoppel,  if  it  arose  at 
all,  would  arise  by  virtue  of  the  first  recital  in  the  conveyance. 
The  recital  was  in  substance  the  ordinary  one  in  such  cases.  It 
recited  that  Stephens  was  seised  or  otherwise  well  and  sufficiently 
entitled  to  the  property  In  question,  free  from  incumbrances.  If 
the  recital  had  been  a  recital  simply  that  Stephens  was  seised, 
there  might  have  been  an  estoppel,  but  the  recital  is  one  out  of 
which  no  estoppel  can  arise,  because  it  is  not  precise  or  un- 
ambiguous. It  is  a  recital  which,  in  substance,  amounts  to  a 
statement  that  he  had  an  estate  either  at  law  or  in  equity,  and 
the  fact  that  it  states  that  the  estate,  whatever  it  was,  was  free 
from  incumbrances,  creates  no  estoppel  for  the  purpose  of  making 
the  legal  estate  pass.  There  is,  therefore,  no  estoppel  operating 
so  as  to  convey  the  legal  estate  to  the  purchasers. 

What,  then,  is  it  which  the  purchasers  are  purchasers  of? 
They  are  purchasers  of  the  equity  of  redemption,  which  Stephens 
had  to  convey  to  them,  and  which  he  did  convey  to  them  by  the 
purchase  deeds.  Had  they  anything  more  ?  It  is  said  that  they 
had  in  addition  a  contract  with  Stephens  under  the  covenants  for 
farther  assurance  that  if  he  obtained  any  farther  interest  in  the 
property  he  would  convey  it  to  them,  and  of  the  benefit  of  that 
contract  they  say  they  ought  not  to  be  deprived,  and  that  they  will 
be  deprived  of  it  if  the  reconveyance  to  Stephens  is  cancelled. 
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Now,  first,  as  to  their  position  as  purchasers  of  the  equity  of       L.  G. 
redemption.    Is  it  proposed  by  the  present  decree  to  deprive  them 


Hbath 

V. 


of  that?  Certainly  not  The  present  decree,  on  the  contrary, 
treats  them  as  purchasers  of  the  equity  of  redemption,  and  merely 
calls  on  them  to  perform  the  duty  which  attaches  to  every  owner  Gbialook 
of  an  equity  of  redemption — ^it  calls  on  them  to  redeem  within  a 
limited  time,  or  in  default  of  redemption  to  be  foreclosed ;  for  I  take 
a  sale  for  this  purpose  to  be  equivalent  to  foreclosure.  It  is 
necessary  to  say  that  this  question  has  been  the  subject  of 
authority  even  in  the  House  of  Lords ;  but,  apart  from  authority, 
it  appears  to  me  that  the  proposition  only  requires  to  be  stated  to 
make  it  clear,  that  calling  upon  the  purchaser  of  an  equity  of 
redemption  to  redeem  or  be  foreclosed  is  not  taking  away  from 
him  anything  of  that  which  he  has  purchased.  Then,  is  there 
anything  taken  away  from  them  which  they  are  entitled  to  in 
respect  of  their  contract  for  further  assurance  ?  It  appears  to  me 
there  is  not,  because  the  case  of  the  purchasers  now  must  be  this : 
*'  We  are  entitled,"  they  must  say,  *'  by  virtue  of  this  covenant, 
to  require  Stephens  to  pass  to  us  any  interest  which  he  has  acquired 
in  this  land,  whether  he  acquired  it  by  fair  means  or  by  fraudulent 
means."  Now,  let  me  test  that  in  this  way :  Sappose  the  cove- 
nant for  farther  assurance  had  been  in  this  form :  **  I,  Stqahene, 
covenant  that  if  hereafter  I  should  acqaire  any  further  interest  in 
this  estate,  whether  I  acquire  it  by  fair  means  or  by  fraudulent 
means,  I  will  convey  it  to  you«"  Is  that  a  covenant  which  a 
purchaser  could  have  enforced  ?  I  think  clearly  not ;  and  yet  the 
purchasers  must  contend  that  they  are  entitled  to  maintain  such  a 
covenant  at  law,  and  to  enforce  it;  otherwise  they  cannot  object 
to  this  decree  on  that  ground.  In  my  opinion  a  covenant  so 
framed  would  have  been  invalid  as  regards  one  alternative ;  and  in 
my  opinion  the  purchasers  in  this  case  could  only  insist  on 
Stephens  conveying  to  them  what  he  acquired  by  fair  and  honest 


Therefore,  not  adverting  for  the  moment  to  the  details  of  the 
decree,  it  seems  to  me  to  be  a  decree  which  a  Court  of  Equity  can 
rightly  make  against  the  purchasers  to  whom  I  have  referred. 

But  then  it  is  said  that  the  decree  is  erroneous  in  point  of  form. 
In  the  first  place,  because  it  orders  the  delivery  up  by  the  pur- 
chasers of  the  title-deeds  of  the  property.    In  that  respect  I  assent 
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L.  C.       to  the  argument  of  the  Appellants.    It  appears  to  me  clear,  both 
upon  principle  and  upon  all  the  authorities  which  were  cited, 


Heath 


that  it  is  the  practice  of  the  Court  of  Equity  to  take  nothing 
away  from  a  purchaser  for  valuable  consideration  of  that  which 
Crealock.  he  has  bought  and  holds.  But  something  would  be  taken 
away  if  the  title-deeds  which  he  has  received  from  one  who  at  the 
time  was  the  holder  of  them,  and  the  apparent  owner  of  the  estate, 
were  taken  away.  I  asked  the  learned  counsel  at  the  bar  if  they 
could  point  out  any  case  where,  as  against  a  purchaser  for  value 
without  notice,  the  title-deeds  had  been  taken ;  but  no  such  case 
was  produced,  and  I  read  the  language  of  the  cases  cited,  in 
particular  in  the  case  of  Hunt  v.  Elmes  (1),  as  authority  that 
deeds  under  these  circumstances  cannot  be  taken  from  purchasers 
for  value  without  notice. 

The  next  objection  made  to  the  decree  was  on  the  score  that  in 
place  of  ordering  a  foreclosure  it  ordered  a  sale.  It  appears  to  me 
that,  under  the  recent  Act  of  Parliament  (15  &  16  Viet  c.  86, 
s.  48),  it  is  within  the  discretion  of  the  Court  in  a  mortgage  suit 
whether  a  foreclosure  or  a  sale  shall  be  ordered ;  but  a  sale  is  not 
to  be  ordered  as  of  course.  There  may  be  cases  of  complication 
where  a  sale  is  eminently  desirable,  and  there  may  be  cases  where, 
by  reason  of  there  being  little  or  no  complication,  or  for  other  reasons, 
a  sale  ought  not  to  be  ordered  by  this  Court  It  is  sufficient  for 
me  to  say  that  in  this  case  there  appear  to  be  no  special  reasons 
on  the  one  hand  why  a  sale  ought  to  be  ordered,  and  on  the  other 
hand  there  is  at  least  one  very  special  reason  why  it  ought  not 
A  Court  of  Equity  is  not  in  the  habit  of  ordering  a  sale  imless  it 
can  go  on  and  complete  the  sale  in  every  necessary  way,  giving 
possession  and  insuring  that  the  title-deeds  shall  be  handed 
over.  I  do  not  think  that  in  this  case,  as  against  purchasers  for 
value  without  notice,  the  Court  can'  do  either  the  one  or  the  other ; 
and  under  those  circumstances  I  think  the  Court  should  rest 
satisfied  with  making  that  which  would  have  been  the  ordinary 
form  of  decree  before  the  statute,  and  decreeing  simply  foreclosure 
and  not  a  sale. 

In  my  opinion,  upon  the  appeals  of  the  purchasers  the  decree  in 
those  respects  ought  to  be  varied ;  but  as  I  have  said,  the  appeal 
of  Mr.  Stephens  ought  to  be  dismissed  with  costs. 
(I)  2  D.  P.  &  J.  678. 
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I  am  of  the  same  opinion.  ^^^ 

With  regard  to  the  case  of  Stephens,  it  appears  to  me  the  v^ 
moment  his  answer  was  read  the  case  was  really  at  an  end.  It  v. 
is  clear  that,  finding  himself  in  pecuniary  difiSculties  through 
the  fraud  of  Oredlock  in  the  first  instance,  he  unfortunately 
allowed  himself  to  be  mixed  up  in  the  subsequent  grave  mis- 
conduct of  Orecdock  towards  Orealoek's  co-trustee  and  eeeiuis  que 
irtut. 

With  regard  to  the  purchasers,  it  appears  to  me  that  there 
are  two  cardinal  principles  and  rules  of  this  Court  which  are 
involflred  both  on  tlie  one  side  and  on  the  other.  The  first  J 
take  to  be  this,  which  in  my  opinion  is  a  rule  without  exception, 
that  from  a  purchaser  for  value  without  notice  this  Court  takes 
away  nothing  which  that  purchaser  has  honestly  acquired.  If 
the  purchaser  has  got  possession  of  a  piece  of  parchment,  or  of 
property,  or  of  anything  else  which  he  thought  he  was  getting 
honestly^  this  Court,  in  my  opinion,  has  no  right  to  interfere 
with  him ;  and  it  would  be,  in  my  judgment,  interfering  with 
him,  if,  through  the  form  of  a  decree  directing  a  sale  instead  of 
a  foreclosure,  or  anything  of  that  kind,  it  merely  did  indirectly 
that  which  it  would  not  do  directly — deprive  him  of  possession  of 
land  or  deeds  in  favour  of  the  Plaintiff.  Therefore  I  entirely 
agree  that  that  part  of  the  decree  must  be  altered  so  as  to  leave 
the  purchasers  in  full  possession  of  their  deeds,  and  in  the  actual 
possession  which  they  have  got  of  the  property  itself. 

Then  there  is  another  equally  cardinal  rule  of  this  Court,, 
that  if  a  purchaser,  however  honest,  on  the  completion  of  his 
purchase,  acquires  a  defective  title,  that  defective  title  this  Court 
will  not  allow  to  be  strengthened  either  by  his  own  fraud  or  by 
the  fraud  of  any  other  person.  Therefore,  in  my  opiniou,  this 
Court  cannot  allow  the  title  to  be  strengthened  by  the  fraudulent 
reconveyance  to  which  the  Lord  Chancellor  has  adverted. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

I  have  nothing  to  add  as  to  the  case  of  Stephene;  but  with 
Vou  X.  D  1 
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L.  c.  reference  to  the  case  of  the  purchasers,  I  agree  with  what  has 
been  laid  down  by  the  Lord  Chancellor,  that  in  this  case  there  is 
no  estoppel  as  to  the  legal  estate  alleged  to  have  passed  to  the 
purchasers.  It  would  have  been  a  question  of  some  difficulty 
Crhaxook.  whether,  if  the  legal  estate  had,  no  matter  by  what  means,  got 
into  the  purchasers,  it  could  have  been  got  out  of  them ;  but,  in 
my  opinion,  it  is  clear  that  it  has  not,  for  there  is  no  estoppel,  and 
I  think  that  the  case  is  governed  by  that  of  Bight  d.  Jefferys  v. 
BiicJcneU  (1).  The  recital  there  was  a  recital  that  the  person 
conveying  was  legally  or  equitably  seised ;  but  it  was  laid  down 
by  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  and 
it  is  no  doubt  a  very  old  rule  of  law,  that  to  create  an  estoppel 
the  averment  in  the  recital  must  be  certain  and  precise ;  and  it 
seems  impossible  to  say  that  when  the  recital  is  that  the  convey- 
ing party  is  seised,  or  otherwise  well  entitled  to  an  estate  in 
fee  simple,  that  means  he  is  seised  of  a  legal  estate  in  fee 
simple ;  the  reason  being  that  the  recital  involves  another  alter- 
native. It  is  difficult  to  see  how  a  person  can  be  entitled  in  fee 
simple  otherwise  than  by  being  seised,  except  by  having  an  equit^ 
able  estate  in  fee  simple.  At  any  rate,  the  recital  is  capable  of 
receiving  that  construction,  and  that  is  sufficient  to  prevent  the 
estoppel  arising. 

Then,  if  there  is  no  estoppel,  it  follows  that  the  legal  estate, 
when  conveyed,  remained  in  Stephens  ;  and,  although,  no  doubt,  if 
he  had  obtained  it  honestly,  he  would  have  been  a  trustee  for  the 
purchasers,  I  am  clearly  of  opinion  that,  if  he  did  not  obtain  it 
honestly,  the  purchasers  have  no  case  to  prevent  the  deed  which 
he  obtained  dishonestly  from  being  set  aside.  That  point  is 
directly  decided  by  the  case  of  Eyre  v.  Burmester  (2).  In  that 
case  the  bank  were  purchasers  for  valuable  consideration  without 
notice,  because  they  had  obtained  their  conveyance  and  had  ad- 
vanced £95,000  before  they  discovered  the  mortgage  of  Mr. 
Eyre.  Then  they  did  discover  it,  and  there  was  no  doubt  that, 
having  discovered  it,  they  made  an  agreement  with  Sadleir  that 
he  would  procure  a  reconveyance.  In  the  present  instance  the 
purchasers  never  discovered  the  defect  in  their  title ;  but  it  appears 

(1)  2  B.  &  Ad.  278.  (2)  10  H.  L.  C.  90. 
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to  me  that  can  make  no  difference,  because,  when  they  tty  and 
fiet  up  the  conveyance  of  the  legal  estate  to  Stephens,  they  are  in 
effect  availing  themselves  of  a  fraudulent  conveyance.  It  makes 
no  difference  that  a  person  believed  that  such  a  conveyance  could 
be  obtained,  for  he  cannot  avail  himself  of  a  conveyance  obtained 
by  fraud.  It  is  contrary  to  every  rule  of  equity  that  he  should 
attempt  to  set  up  for  his  own  advantage  a  conveyance  tainted 
with  fraud. 

I,  therefore,  entirely  agree  that  the  purchasers  cannot  prevent 
the  conveyance  from  being  set  aside,  and  I  also  agree  that  the 
rule  of  this  Court  in  favour  of  a  purchaser  for  valuable  con- 
sideration without  notice  is  so  far  in  favour  of  the  purchasers 
that  they  cannot  here  be  ordered  to  deliver  up  the  deeds. 

Solicitors  for  the  Plaintiff:  Messrs.  Budd  &  Son. 
Solicitors  for  Stephens:  Messrs.  T.  White  &  Sons. 
Solicitors  for  Piigh :  Messrs.  Conibe  &  Waimoriffht. 
Solicitors  for  Lewis  Beavan,  and  Price:  Messrs.  Batty  &  White- 
house. 
Solicitors  for  Orealoek :  Messrs.  Clarke,  Son,  &  Bawlins. 
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SLAEK  V.  DAKYNS. 

[1872    S.    213.] 
Power — Bemoteness — Power  to  appoint  hy  WiU — Absolute  Interest. 

Where,  under  a  special  power,  an  appointment  is  made  giving  an  invalid 
power  of  appointment  with  a  gift  over  in  certain  events,  the  gift  over  is  not 
invalidated  by  the  invalidity  of  the  power. 

A  power  to  appoint  is  not  bad  because  it  may  be  so  exercised  as  to  render 
the  appointment  void  as  being  too  remote. 

A  power  to  appoint  to  children  absolutely  may  be  exercised  by  giving  a 
child  an  estate  for  life  with  power  to  appoint  by  will 

A  testator  gave  certain  property  upon  trust  for  his  granddaughter  A,  for 
life,  and  after  her  death  for  her  children,  or  some  of  them,  as  she  should  by 
deed  or  will  appoint.  A.,  by  her  will,  appointed  one-fifth  of  the  fund  to 
each  of  five  children  (all  of  whom  were  living  at  the  death  of  the  original 
testator)  for  life,  and  directed  that,  after  the  death  of  each  child,  the  share  in 
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L.  G.  which  the  child  had  a  life  iuterest  should  be  held  in  sach  maimer  as  the  child 

and  L.  JJ.  might  by  will  appoint,  with  limitations  over  'in  default  of  appointment  in 

lg74  favour  of  the  survivors  in  different  events : — 
y'^^  Edd^  a  good  exercise  of  the  power  of  appointment, 

^f  ^  Phipwn  V.  Turner  (1)  followed. 

DAKTHa  Decision  of  Lord  BomiUt/f  M.R.,  affirmed. 

William  bound,  by  his  win,  gave  certain  real  estate  and 
personal  estate  to  trustees  upon  trust  for  his  granddaughter,  Anna 
Maria  Slark,  for  her  life,  and  after  her  death  '*  In  trust  for  all  and 
every  or  such  one  or  more  exclusiyely  of  the  other  or  others  ol 
the  children  or  child  born  or  to  be  bom  of  the  said  Anna  Maria 
Slark  by  the  said  William  Slark  the  younger  and  any  futnre 
husband  and  husbands,  their,  his,  or  her  heirs,  executors,  adminis^ 
trators,  and  assigns  respectively,  with  such  provision  for  their  re- 
spective maintenance,  education,  and  advancement,  and  at  such 
age,  day,  or  time,  or  respective  ages,  days,  or  times,  and  if  more 
than  one  in  such  parts,  shares,  and  proportions,  aud  charged  with 
such  aunual  sums  of  money  and  limitations  over  for  the  benefit  of 
the  said  children,  or  some  of  them,  or  some  of  their  heirs,  execiN 
tors,  and  administrators  respectively,  and  upon  such  conditions,  with 
such  restrictions,  and  in  such  manner  as  the  said  Anna  Maria  Slark 
during  her  life,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing  to  be  by  her  sealed  and  delivered  iu  the  presence  of 
and  to  be  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing  or  any  codicil  or  codicils  thereto- 
in  writing,  notwithstanding  coverture,  shall  from  time  to  time 
direct  or  appoint;  and  in  default  of  such  direction  or  appointment,, 
and  so  far  as  any  such  direction  or  appointment,  if  incomplete, 
shall  not  extend  " — in  trust  for  such  of  the  children  of  Anna  Maria 
Slark  as  being  sons  should  attain  the  age  of  twenty-one  years,  or 
being  daughters  should  attain  that  age  or  marry. 

William  Botmd  died  in  1846,  and  at  the  time  of  his  death  Anna 
Maria  Slark  had,  living,  six  children,  namely,  a  son,  William  Slark, 
a  daughter,  Eliza  Jane  CopSy  and  four  other  daughters. 

By  her  will,  dated  the  8th  of  December,  1865,  Anna  Maria 
Slark  directed  that  out  of  the  funds  subject  to  the  trusts  of  the 
will  of  William  Bound,  an  annuity  of  £100  a  year  should  be  paid 

(I)  9  Sim.  227. 
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to  ODe  of  the  dangbtera ;  and  directed  that,  subject  thereto,  the  L.  c. 
funds  aforesaid  should  be  held  upon  trust  as  to  one-fifth  share 
thereof  to  pay  the  income  of  such  share  to  her  daughter  Eliza 
Jane  Cope  during  her  life  for  her  separate  use  without  power  of  an-  Slaek 
ticipation.  The  testatrix  made  similar  appointments  as  to  the  son  Daktnb. 
and  as  to  three  of  the  said  four  other  daughters,  and  directed  that,  * 
subject  as  aforesaid,  each  one-fifth  share  should,  after  the  decease 
of  each  son  or  daughter,  be  held  "  for  such  trusts,  intents,  and  pur- 
poses as  he  or  she  respectively  (and  as  regards  any  of  my  daughters, 
notwithstanding  any  coverture,  and  whether  she  respectively  shall 
be  covert  or  sole)  shall  by  his  or  her  will  in  writing,  or  any  codicil 
or  codicils  thereto,  or  any  writing  in  the  nature  of  or  purporting 
to  be  a  will  or  codicil,  direct  or  appoint"  The  testatrix  then 
made  provisions  for  the  contingency  of  a  son  or  daughter  sur- 
viving her  and  leaving  a  child.  The  will  then  proceeded  to  say : 
^Provided  always,  and  I  further  declare  my  will  to  be,  that  if 
my  said  son  or  any  of  them  my  said  four  last-named  daughters 
shall  die  in  my  lifetime,  or  if  my  said  son  or  any  of  them  my  said 
daughters  after  having  survived  me  shall  afterwards  die  without 
having  had  any  child  who  shall  be  living  at  his  or  her  respective 
decease,  or  who  shall  have  previously  died  after  having  attained 
the  age  of  twenty-one,  then  (in  default  of  any*direction  or  appoint- 
ment to  the  contrary  under  the  powers  hereinbefore  in  that  behalf 
contained)  the  said  trustee  or  trustees  do  and  shall  from  and  after 
the  decease  of  the  survivor  of  my  said  husband  and  of  myself  and 
of  my  said  son  or  (as  the  case  may  be)  of  each  such  daughter  dying 
as  aforesaid,  be  possessed  of  as  well  the  share  or  shares  herein- 
before originally  appointed  for  him  or  during  his  or  her  life 
and  made  subject  to  his  or  her  appointment  as  aforesaid,  as  the 
share  or  shares,  by  virtue  of  this  present  clause  or  proviso,  sur- 
viving or  accruing,  or  which,  if  he  or  she  had  been  living,  would 
have  survived  or  accrued  for  his  or  her  use,  during  his  or  her  life, 
of  and  in  the  said  trust  estates,  moneys,  stocks,  funds,  and  securi- 
ties, in  trust  for  the  survivor  or  survivors  or  others  or  other  of  my 
said  son  and  four  last-named  daughters,  and  if  more  than  one,  in 
equal  shares,  but  so  that  the  share  or  shares  of  each  of  them  under 
this  proviso  shall  go  and  be  upon  and  for  such  and  the  same  or 
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concerning  his  or  her  ongmal  share. 

•    Anna  Maria  Slark  died  in  1871.    Eliza  Jane  Cope  had  died  in 
1870,  leaving  a  husband  and  a  child  her  surviving. 
Dartns.         The  suit  was  instituted  for  the  administration  of  the  estate  of 
WiUiam  Bound;  and  the  question  arose  whether  the  share  given 
to  Eliza  Jane  Cope  for  life  was  well  appointed  after  her  death. 

Lord  BomiUtf,  M.B.,  held  that  the  appointment  was  good ;  as 
reported  (1) ;  and  made  a  decree  that  the  will  of  Anna  Maria  Slark 
operated  as  a  valid  and  effectual  appointment  under  the  power 
given  to  her  by  the  will  of  William  Bound;  and  that  by  virtue  of 
the  said  appointment,  and  subject  to  the  annuity  of  £100,  WiUiam 
Slark  and  the  other  three  daughters  were  each  entitled  to  one 
equal  fourth  part  of  the  trust  property  for  life,  with  power  for  each 
of  them  to  appoint  his  or  their  share  by  will,  and  that  the  life- 
interests  of  the  other  three  daughters  were  limited  to  them  respect- 
ively for  their  separate  use  without  power  of  anticipation  during 
any  coverture. 

The  husband  and  the  child  of  Eliza  Jane  Cope,  who  were  taken 
to  represent  her  in  the  suit,  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Warminffton,  for  the  Appellants : — 
We  admit  that  the  gift  to  Eliza  Jane  Cope  for  life  is  good, 
but  we  say  that  the  gift  to  her  of  a  power  of  appointment  by  will 
is  bad,  and  therefore  the  gifts  over  fail.  The  consequence  is  that 
the  gift  over  in  the  original  testator's  will  comes  into  effect,  and 
we,  as  representing  Eliza  Jane  Slark,  one  of  the  children,  obtain 
a  share :  Sugden  on  Powers  (2). 

The  power  given  to  Eliza  Jane  Cope  to  appoint  by  will  is  bad, 
both  as  being  too  remote,  and  as  not  authorized  by  the  power 
given  by  the  will  of  William  Bound.  It  might  have  been  given 
to  a  child  of  Anna  Maria  Slark  born  after  the  death  of  the 
testator,  and  that  would  have  been  against  the  rules  as  to  per- 
petuities, inasmuch  as  the  property  could  not  have  been  dealt 
with  during  the  life  of  the  child.  The  difficulty  was  got  over  in 
In  re  Teague^s  Settlement  (3)  by  rejecting  the  restraint  against  anti- 
(l)  Law  Rep.  15  Eq.  307.  (2)  8th  Ed.  p.  608. 

(3)  Law  Hep.  10  Eq.  564. 
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cipation ;  but  that  shews  what  the  rule  is.     WoUastan  v.  King  (1)       L.  0. 
and  Morgan  v.  Qronow  (2)  are  also  authorities  on  this  point. 

Besides,  it  is  an  invalid  exercise  of  the  power  given  by  William 
Bounds  will,  for  the  testatrix  could  give  an  interest,  but  had  no      ^^""^ 
right  to  give  a  power  which  is  not  an  interest.      A  power  to     Daktkb. 
appoint  by  deed  or  will  would  have  been  good,  as  the  daughter 
might  then  have  appointed  to  herself.    We  admit,  however,  that 
we  cannot  distinguish  this  case  from  Phipson  v.  Turner  (3). 

Moreover,  we  contend,  on  the  construction  of  the  gift  over,  that 
it  does  not  apply  to  the  case  which  has  happened. 

Mr.  Chitty,  Q.C.,  and  Mr.  A.  T.  Watson,  for  the  Plaintiff:— 

Even  if  the  power  given  to  JEKza  Jaaie  Cope  to  appoint  by  will 
is  invalid,  the  gift  over  is  good :  Wdb  v.  Sadler  (4). 

Mr.  Fry  J  in  reply* 

Lord  Cairns,  L.C,  expressed  his  opinion  that,  even  if  it  was 
possible  to  impeach  the  validity  either  of  the  power  or  the  manner 
in  which  that  power  was  exercised,  still,  on  the  construction  of  the 
will,  there  would  stand  a  separate  independent  gift  over  in  the 
event  of  one  child  dying  in  the  lifetime  of  the  testatrix ;  and  as  to 
that  no  question  could  arise. 

His  Lordship  then  proceeded  to  say : — But  as  two  other  argu- 
ments were  adduced,  and  as  the  decree  goes  on  to  state  the  con- 
ditions under  which  the  children  will  take,  it  may  be  convenient 
that  I  should  express  my  opinion  on  those  points. 

As  to  the  question  of  perpetuity,  the  arguments  adduced  have 
no  bearbg  whatever.  There  is  no  doubt  that,  under  the  power 
which  the  original  testator  by  his  will  gave  to  his  granddaughter, 
she  might  have  given  a  power  to  appoint  to  children  born  after  his 
death,  and  might,  therefore,  have  contrived  to  give  interests  which 
would  be  void  under  the  rules  against  perpetuities/  But  it  does 
not  follow  that  because  the  original  power  might  have  been  badly 
exercised,  yet,  if  it  is  so  exercised  as  not  to  infringe  the  rule,  the 
possibility  of  its  being  exercised  in  another  way  would  make  the 
power  void.    Power  to  appoint  amongst  issue  prima  fade  means 

(1)  Law  Rep.  8  Eq.  165.  (3)  9  Sim.  227. 

(2)  Ibid.  16  Eq.  1.  ,  (4)  Law  Rep.  8  Ch.  419.  ' 
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L.  c.  indefinite  issue,  and  might  include  persons  beyond  the  line,  but 
the  question  in  all  cases  is  what  has  been  done.  The  appointment 
made  by  Mrs.  Slark  clearly  did  not  offend  against  the  rule  against 
Slark  perpetuities,  for  she  appointed  to  those  children  only  who  were 
Daktkb.     existing  at  the  date  of  the  death  of  the  testator. 

The  other  question  is  this :  The  original  testator  provided  that 
his  granddaughter  might  appoint,  and  she  appointed  to  her 
children  for  life,  and  gave  to  each  child  power  to  appoint  her 
share  by  will.  It  is  said  that  this  is  not  warranted  by  the  original 
power,  that  the  life  interest  was  a  good  interest,  but  that  the 
power  to  appoint  by  will  was  not  warranted  by  the  original  power. 
It  appears  to  me,  however,  that  the  appointment  was  warranted  by 
the  original  power.  It  was  said  that  the  testatrix  might  give  a 
life  interest  or  an  absolute  interest,  but  that  a  power  to  make 
a  will  was  different,  inasmuch  as  one  is  property  and  the  other  is  a 
power.  Yet,  taking  the  whole  together,  it  appears  to  be  simply  a 
mode  of  enjoyment  which  was  carved  out  of  the  absolute  interest. 
An  absolute  interest  might  have  been  conferred,  and  it  was  equally 
competent  to  a  person  exercising  the  power  to  give  something 
short  of  an  absolute  interest.  In  whatever  way  the  power  so  given 
was  to  be  exercised,  whether  by  deed  or  will,  or  by  deed  alone,  or 
by  will  alone,  appears  to  me  immaterial. 

But  .the  matter  is  entirely  covered  by  authority,  and  it  would  be 
a  grave  danger  for  this  Court  now  to  disturb  an  authority  so  early 
as  the  decision  of  the  Yice-Chancellor  ShadweU  in  Phipaan  v. 
Turner  (I),  which  has  been  followed  without  hesitation  in  more 
than  one  case,  and  has  been  adopted  in  the  practice  of  conveyancers, 
and  approved  of  by  Lord  8t.  Leonards  in  his  well-known  treatise 
on  Powers  (2). 

It  appears  to  me  that  both  on  principle  and  on  authority  this 
power  was  properly  exercised  by  Mrs.  Slark  in  her  will,  and  that 
the  surviving  daughters  have  power  to  appoint  by  wilL 

The  appeal  will  be  dismissed. 

Sib  W.  M.  James,  L.J.,  and  Sib  G.  Mbllish,  L.J.,  concurred. 

Solicitors:  Mr.  H.  P.  Bird;  Mr.  E.  G.  Bradley. 

(1)  9  Sim.  227.  (2)  8tli  Ed.  p.  683. 


Nov.  6. 
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JEJjjjpart^  OSBORNE.    In  ra  GOLDSMITH,  l.c. 

and  L.  J  J. 
Benefit  Building  Society-^Mortgage^Poiver  of  Sale^Bight  of  Society  to  Pay-         ^^^ 
ments  in  respect  of  Interest  after  Bepayment  of  Principah 

A  member  of  a  permanent  benefit  building  society  obtained  an  ad- 
vance in  respect  of  his  shares  on  his  executing  a  mortgage  in  the  form 
prescribed  by  the  rules,  by  which  he  was  to  pay  the  principal  and  interest 
at  £5  per  cent,  by  monthly  subscriptions  extending  over  seven  years.  The 
deed  contained  a  power  of  sale  by  the  trustees  of  the  society  in  case  of 
default  in  payment  of  the  subscriptions,  and  it  was  declared  that  the  trustees 
should  retain  out  of  the  purchase-money,  after  payment  of  expenses,  '*  all  such 
subscriptions,  fines,  and  other  sums  of  money  and  payments  which  should 
be  then  due,  or  which  should  afterwards  become  due,  in  respect  of  the  said 
shares  during  the  remainder  of  the  period  of  seven  years,  it  being  agreed 
that  in  case  of  any  such  sale,  all  the  moneys  which  would  at  any  time 
afterwards  become  due  from  the  mortgagor  in  respect  of  the  sdd  shares, 
according  to  the  rules  of  the  association,  should  be  considered  as  then  imme- 
diately due  and  payable :  and  should  pay  the  residue  of  the  purcbase- 
numey  to  the  mortgagor."  The  mortgagor  paid  a  few  of  the  subscriptions 
and  then  fell  into  arrear,  and  the  mortgaged  property  was  sold  by  the 
trustees : — 

Held,  that  the  trustees  of  the  society  were  entitled  to  retain  out  of  the 
proceeds  of  the  sale  all  subscriptions  and  fines  payable  up  to  the  time  of  the 
oompletion  of  the  sale,  and  such  further  sum  as  represented  the  balance  of 
the  principal  sum  remaining  at  that  time  unpaid,  but  that  they  were  not 
entitled  to  any  payment  in  respect  of  interest  accruing  after  the  principal  had 
been  all  repaid. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  BrofJigham, 
sitting  as  Chief  Judge  in  Bankruptcy. 

The  bankrupt^  Oeorge  QcidsmUh^  in  March,  ISTl,  became  a 
member  of  the  London  and  Suburban  Oeneral  Permanent  Building 
Sodettf. 

The  following  are  the  rales  of  the  society  which  bore  upon  the 
questions  in  dispute : — 

**  1.  The  object  of  the  society  is  to  raise  by  the  subscriptions  of 
its  members,  and  in  shares  of  £50  each,  payable  by  monthly  instal- 
ments of  lOs.  per  share,  a  fund  out  of  which  each  member  shall 
receive  the  amount  or  value  of  his  share  for  the  erection  or 
purchase  of  a  dwelling-house  or  dwelling-houses,  or  other  real  or 
leasehold  estate. 
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L^O.^^         "  2.  Every  person- subscribing  for  a  share  shall  be  a  member. 

'*  3.  Every  member  on  entering  the  society,  or  taking  a^  addi- 
tional share,  shall  pay  an  entrance  fee  of  2«.  65.  per  share,  Is.  6d. 
^g^  of  which  shall  be  paid  to  the  profit  account  of  the  society  and  Is. 
In  re  ^  the  secretary  for  registration ;  and  shall  at  the  first  subscription 
meeting  of  the  society,  to  be  held  at  a  time  and  place  to  be 
appointed  by  the  board,  and  thereafter  at  the  usual  subscription 
meetings  in  every  succeeding  month,  pay  his  subscription  of  10s. 
per  share,  with  the  option  of  paying  in  advance  such  amount  and 
on  such  terms  as  the  board  may  determine,  until  the  amount  or 
value  of  his  share  shall  have  been  realised." 

"  6.  Members  shall  be  fined  for  not  paying  their  subscriptions  or 
instalments  at  the  rate  of  6d.  per  pound  for  each  and  every  month, 
or  for  any  portion  of  a  month,  during  which  such  subscription  or 
instalment  shall  be  in  arrear." 

"  8.  The  funds  of  the  society  shall  be  advanced  to  the  members 
or  invested  in  such  manner,  on  such  terms,  and  upon  such  mort- 
gage of  freehold,  copyhold,  or  leasehold  tenure  as  the  board  shall 
determine. 

"  9.  Any  member  receiving  an  advance  shall  repay  the  same  with, 
interest  at  the  rate  which  shall  be  determined  by  the  board  by 
monthly  or  other  instalments,  and  the  board  shall  have  power,  at 
the  borrower's  request,  to  extend  or  shorten  the  period  of  such 
repayment. 

"  10.  Any  member  or  other  person  becoming  entitled  to  receive 
an  advance  shall  execute  such  a  mortgage  or  security  of  the 
premises  as  the  solicitors  of  the  society  shall  require." 

*'  15.  Any  member  may  withdraw  all  the  money  he  shall  have 
paid  by  way  of  subscriptions,  together  with  the  allotted  profit 
thereon  (after  deducting  all  fines  due  from  him)  at  any  time,  on 
giving  one  calendar  month's  notice  at  a  monthly  meeting." 

"18.  At  the  end  of  every  year  such  portion  of  the  profits 
realised  as  the  board  shall  think  equitable  shall  be  carried  to  a 
reserved  fund,  and  the  remainder  shall  be  placed  to  the  credit 
of  the  holders  of  unadvanced  subscription  shares  who  have  sub- 
scribed for  one  year  and  upwards,  but  not  to  be  paid  until  the 
shares  are  realised." 

Each  member  was  presented,  besides  a  copy  of  the  rules,  with  a 
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"  Borrowing  members,  to  suit  their  convenience,  may  fix  their 
own  time  during  which  the  instalments  on  their  advances  shall  be     Osbohne. 
payable  according  to  the  following  scale : —  n  ^^^ 

"  For  every  £100  advanced,  £    8.    d.  

"  To  be  repaid  in  3  years,  a  monthly  payment  of  3    3  10 

„  5    „  „  2    18. 

w  7    „  ,f  1  12    2 

,f  <»c.  „  „  &c. 

''The  above  instalments  amount  in  all  cases  to  £5  per  cent,  per 
annum  for  the  term  selected,  added  to  the  principal  sum  borrowed 
and  distributed  in  monthly  payments  throughout  the  term. 
Quarterly  payments  (if  preferred)  will  be  received.  Members 
requiring  advances  have  the  full  amounts  of  their  shares  advanced 
to  them. 

"A  borrowing  member  may  at  any  period  sell,  exchange,  or 
redeem  his  property  on  equitable  terms." 

The  bankrupt  subscribed  for  twelve  shares  in  the  society,  and 
received  the  advance  of  £600,  to  whiqh  he  was  entitled. 

On  the  4th  of  March,  1871,  the  bankrupt  executed  a  mortgage 
in  the  form  approved  by  the  solicitor  of  the  society.  By  this  deed, 
which  was  made  between  Ooldmith  of  the  first  part  and  the  trus- 
tees of  the  society  of  the  other  part,  after  reciting  that  QoldsmUh 
was  a  member  of  the  society,  and  had  subscribed  for  twelve  shares 
therein,  and  by  the  rules  of  the  society  was  entitled  to  receive  as 
an  advance  out  of  the  funds  of  the  society  in  respect  of  the  said 
shares,  the  sum  of  £600,  which  had  that  day  been  paid  to  him  by 
the  trustees ;  that  Ocldsmiih  had  elected,  under  the  rules  of  the 
society,  to  repay  the  said  sum  of  £600,  and  the  subscriptions,  fines, 
and  other  payments  to  become  due  thereon,  in  the  period  of  seven 
years  from  the  date  of  the  deed ;  it  was  witnessed  that  Oolckmiih 
demised  to  the  trustees  fourteen  leasehold  houses  in  Lamleth  for 
the  term  on  which  the  same  were  held,  less  the  last  day  thereof: 
Provided  always,  that  if  OoUnnUhy  his  executors,  administrators, 
or  assigns,  should  duly  make  and  pay  the  several  subscriptions, 
fines,  and  other  payments  which  should  become  due  and  payable 
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L.  o.       from  him  or  them  in  respect  of  the  said  shares,  and  of  the  said 
and  L.  JJ.    ^^  ^^  £gQQ  ^^j^j^^^^^  ^^  aforesaid,  and  observe  and  perform  all 
the  rules  and  regulations  of  the  society  in  respect  of  the  said 


mi  parte  shares  or  of  the  mortgage  deed,  or  the  premises  expressed  to  be 
j^  f^  thereby  demised,  which  on  his  or  their  part  ought  to  be  paid, 
GoLDBMiTH.  observed,  and  performed,  the  said  shares  being  treated  as  shares 
the  advance  upon  which  was  to  be  repaid  in  seven  years,  and 
should  also  duly  pay  the  rent  and  perform  the  covenants  of  the 
original  lease,  and  also  the  covenants  and  conditions  of  the  mort- 
gage deed,  then  the  trustees  of  the  society  would  indorse  on  the 
mortgage  deed  a  receipt  for  all  moneys  intended  to  be  thereby 
secured  according  to  the  form  annexed  to  the  rules  and  regulations, 
or  otherwise  surrender  the  said  premises  unto  Ooldsmiih^  his  exe- 
cutors, administrators,  or  assigns :  But  if  default  should  be  made  in 
performance  of  the  said  proviso  or  any  part  thereof,  it  should  be 
lawful  for  the  board  of  directors  of  the  society  to  authorize  the 
trustees  at  any  time  after  such  default  to  appoint  a  person  to 
collect  the  rents  and  profits  of  the  said  premises  thereby  demised  ; 
and  also,  if  such  trustees  should  think  fit,  absolutely  to  sell  the 
said  premises  thereby  demised,  or  any  part  thereof  in  manner 
therein  mentioned.  And  it  was  declared  that  the  said  trustees 
should,  out  of  the  money  arising  from  such  sale,  and  the  rents  and 
profits  of  the  said  premises  which  should  be  collected  as  afore- 
said,  first  retain  the  costs  and  expenses  occasioned  by  the  non- 
payment of  the  said  subscriptions,  fines,  and  other  moneys,  or  in- 
curred in  the  execution  of  any  of  the  powers  of  the  mortgage  deed, 
or  in  any  other  way  connected  with  the  said  premises,  and  in  pre- 
serving the  said  premises  from  forfeiture  by  paying  the  rent  or 
performing  the  covenants  of  the  original  lease,  and  of  obtaining 
possession  or  enforcing  the  performance  of  any  contract  for  the 
sale  of  the  said  premises,  and  in  the  next  place  should  retain  all 
such  subscriptions,  fines,  and  other  sums  of  money  and  payments 
which  should  be  then  due,  or  which  would  afterwards  become  due 
in  respect  of  the  said  shares  during  the  then  remainder  of  the  said 
period  of  seven  years,  it  being  agreed  by  the  said  parties  thereto 
that  in  case  any  such  sale  should  take  place  all  the  moneys  which 
would  at  any  time  afterwards  become  due  from  QddmnUh^  his 
executors,  administrators,  or  assigns,  in  respect  of  the  said  shares 
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aooQxding  to  the  rales  of  the  said  association,  should  be  considered       I^C. 
as  then  immediately  due  and  payable ;  and  lastly,  should  pay  the 
residue  of  the  said  moneys  (if  any)  to  Ooldamith^  his  executors, 
administrators,  or  assigns.  o^£^ 

QoldamUh  only  paid  two  instalments  of  £9  138.  each,  and  on       in  rt 
default  being  made  in  the  third  instalment  the  trustees  entered  ^^"^"'"'' 
into  possession  of  the  mortgaged  premises.    On  the  3rd  of  October, 
1872,  OctdsmUh  was  adjudicated  a  bankrupt. 

The  trustees  afterwards  sold  the  property  to  the  London  School 
Board  for  £912,  which  sale  was  completed  on  the  9th  of  January, 
1874.  They  had  also  received  £5U7  16s.  6d.  from  the  rents  and 
profits  of  the  premises,  out  of  which  they  had  paid  a  considerable 
sum  for  ground  rent,  rates,  and  taxes.  The  result  of  the  account  was, 
that  the  society  had  a  balance  in  hand  on  account  of  the  premises 
of  £1176,  and  they  claimed  to  retain  out  of  that  sum  the  whole 
amount  of  the  monthly  instalments  of  £9  133.  to  the  end  of 
the  seyen  years,  together  with  the  fines  due  for  payments  in  arrear 
down  to  the  time  of  the  sale.  On  the  other  hand,  the  trustee  in 
the  bankruptcy  contended  that  the  trustees  of  the  society  were 
only  entitled  to  retain  the  instalments  and  fines  due  before  the 
completion  of  the  sale,  and  so  much  of  the  principal  sum  of  £600 
as  remained  unpaid  at  the  time  of  the  sale,  but  that  nothing 
could  be  allowed  on  account  of  interest  after  the  principal  had 
been  repaid.  The  Begistrar  ^decided  that  the  trustees  of  the 
society  were  entitled  to  the  whole  sum  claimed  by  them,  and  the 
trustee  in  bankruptcy  appealed  from  this  decision. 

Mr.  LiUle,  Q.G.,  and  Mr.  Bagleyy  for  the  Appellant : — 
The  instalments  are  composed  partly  of  interest,  and  it  is  un- 
reasonable that  the  society  should  retain  interest  on  the  principal 
after  it  has  been  repaid.  The  rules  do  not  provide  for  the  case  of 
a  mortgage  being  redeemed  or  realised  by  sale  of  the  mortgaged 
estate ;  nor  do  they  prescribe  the  amount  of  the  instalments  nor 
the  rate  of  interest.  The  question  must,  therefore,  turn  on  the 
meaning  of  the  mortgage  deed.  And  it  is  remarkable  that  in  the 
trust  for  the  application  of  the  proceeds  of  the  sale,  the  trustees 
have  power  to  retain  all  sums  which  may  become  due  in  respect  of 
the  *^  shares''  during  the  remainder  of  the  term  of  seven  years, 
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L.^0';^^     but  nothing  is  said  about  payments  in  respect  of  the  money 
advanced,  or  interest  thereon,  after  the  principal  has  been  repaid. 
[They  were  stopped  by  the  Court,] 

Mr.  Firday  Knight ^  and  Mr.  E.  PoUoek,  for  the  trustees  of  the 
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The  printed  prospectus  was  issued  by  the  board,  and  was  fur- 
nished to  each  member  with  the  rules,  and  they  must  be  taken 
together  in  interpreting  the  mortgage  deed.  It  is  not  an  ordinary 
mortgage,  but  a  special  contract ;  the  contract  was,  not  to  repay 
the  principal  with  interest,  in  the  ordinary  way,  but  to  pay  certain 
monthly  subscriptions  for  seven  years.  It  was,  in  fact,  a  purchase 
by  the  society  of  an  annuity  for  that  time.  If  the  mortgagee 
wished  to  redeem,  he  might  apply  to  the  directors,  who  would 
allow  }iim  to  do  so  on  equitable  terms ;  but  he  could  not  force 
them  to  accept  the  principal,  and  at  once  put  an  end  to  further 
instalments  without  their  consent.  The  mortgagee  cannot,  by  his 
own  default,  place  the  society  in  a  worse  position  than  if  he  had 
voluntarily  redeemed :  Modey  v.  Baker  (1) ;  Seagrave  v.  Pope  (2). 

LoBD  Caibns,  L.C. : — 

The  manner  in  which  the  mortgage  deed  is  expressed  and  in 
which  the  rules  are  worded  creates  an  unnecessary  amount  of 
obscurity ;  but,  after  careful  attention  to  the  language  of  these 
documents,  I  have  no  doubt  as  to  the  real  nature  of  the  trans- 
action. Denuded  of  technicalities,  it  is  an  advance  in  respect  of 
the  shares  to  which  Gcldemith  was  entitled^  and  if  the  9th  rule 
be  taken  in  connection  with  the  prospectus  (as  I  think  it  must  be 
taken,  for  there  is  nothing  else  to  fix  the  rate  of  interest),  it 
appears  to  me  clear  that,  for  the  purpose  of  this  mortgage,  Oold- 
smith  was  treated  as  if  he  had  received  an  advance  of  £600  at 
£5  per  cent ;  but  the  way  in  which  this  was  done  was,  that  it  was 
agreed  that  the  repayment  should  be  spread  over  seven  years,  by 
monthly  instalments,  each  instalment  to  be  made  up  by  a  portion 
of  interest  and  a  portion  of  principal.  If  that  be  so,  one  would,  in 
the  absence  of  any  stipulation  to  the  contrary,  suppose  that,  if 

(1)  6  Hare,  87  ;  S.  C.  on  appeal  18  L.  J.  (Ch.)  457. 
(2)  1  D.  M.  &  G.  783 ;  see  also  Mattemm  v.  Elderfidd^  Law  Rep.  4  Ch,  207. 
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default  was  made,  in  payment  of  any  of  the  instalments,  and  the  L.  c. 
property  were  sold,  all  that  was  due  for  monthly  instalments  and 
for  fines  was  to  be  paid  out  of  the  proceeds  of  the  sale,  but  that  v^vw 
with  regard  to  the  future,  so  much  of  the  prmcipal  sum  as  re-  omobhil 
mained  unpaid  having  been  paid  off  there  would  be  nothing  in  /n  re 
respect  of  which  interest  could  accrue.  Interest  implies  forbear- 
ance, and  therefore  when  the  whole  is  paid  there  can  be  no 
interest  That  seems  the  natural  result  of  the  transaction,  and 
the  trust  of  the  sale  moneys  in  the  mortgage  deed  is  consistent 
with  that  view.  It  is  there  provided  that  the  trustees,  after  pay- 
ment of  the  expenses  of  the  sale,  shall ''  retain  all  such  subscrip- 
tions, fines,  and  other  sums  of  money  and  payments  which  shall 
be  then  due  or  which  would  afterwards  become  due  in  respect  of 
the  said  shares  during  the  then  remainder  of  the  said  period  of 
seven  years,  it  being  agreed  by  the  said  parties  hereto  that  in  case 
any  such  sale  shall  take  place  all  the  moneys  which  would  at  any 
time  afterwards  become  due  from  the  said  O.  Ooldsmiih,  bis  exe- 
cutors, administrators,  or  assigns,  in  respect  of  the  said  shares, 
according  to  the  rules  of  the  said  association,  shall  be  considered  as 
being  immediately  due  and  payable."  With  regard  to  the  future, 
you  cannot  include  under  ^'moneys  which  would  at  any  time 
afterwards  become  due  "  any  fines;  no  more  can  you  include  pay- 
ments in  respect  of  interest,  for  interest  can  only  arise  in  respect 
of  a  principal  sum  remaining  outstanding  and  forborne.  Therefore 
my  conclusion  is,  that  everything  due  in  respect  of  monthly  instal- 
ments and  fines  at  the  time  of  the  sale  must  be  retained ;  and  then 
it  must  be  ascertained  how  much  of  the  monthly  payments  repre- 
sented principal  and  how  much  interest,  and  it  will  then  appear 
how  much  of  the  principal  remained  unpaid.  That  must  also  be 
retained,  and  that  will  conclude  the  transaction. 

Sir  W.  M.  James,  L.J.,  concurred. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  According  to  the  rules  of  this 
society  this  was  not  strictly  an  advance  in  anticipation  of  the  sum 
eventually  payable  to  the  member  in  respect  of  his  shares,  as  it 
was  in  other  cases  which  had  been  before  the  Courts ;  but  the  9th 


48  GHANOEBT  APPEALS.  [L.  B. 

L.  a       rule  says  that  any  member  receiving  an  advance  shall  repay  the 
same  with  interest  at  the  rate  which  shall  be  determined  by  the 
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w^v^  board,  that  is  at  £5  per  cent.     He  was,  therefore,  not  only  to 

^^^  receive  an  amount  equal  to  his  subscriptions,  but  he  was  to  repay 

In  re  any  amount  which  might  be  advanced,  which  might  be  more,  or 

oLPaMiTH.  jj^ig]^!^  i^  loQQ^  ^]^]^  ^]^Q  amount  of  his  shares.    The  deed  must  be 

construed  in  accordance  with  the  rules.  Interest  could  never  become 
due  if  the  principal  was  paid  off,  and  therefore  interest  could  not  be 
said  to  be  ^'  moneys  which  would  become  due  in  respect  of  the 
shares,  according  to  the  rules  of  the  association ;"  and  those  were 
the  words  nsed  in  the  deed. 

Solicitor  for  the  Appellant :  Mr.  J.  Finch. 
Solicitor  for  the  Bespondents :  Mr.  G.  Etherington. 


L.  c.  Ex  parte  BALL.    In  re  ADAMS. 

and  L.  JJ.  ^ 

1874  Unregistered  Company — Winding-up — Proof  <igaintt  Entate  of  Bankrupt  Con^ 

^^  tributory  in  competition  with  /Separate  Creditors — Companies  Act^  1862, 

Nov^l^.  g^  95^  ^^^^^  5^  199^  200,  204. 

Where  an  unregistered  company  is  wound  up  under  the  199th  section  of 
the  Companies  Act,  1862,  and  a  contributory  becomes  bankrupt,  the  ofiScial 
liquidator  may  prove  under  sect.  95,  sub-sect.  5,  of  the  Act  for  any  sum  due 
from  the  bankrupt's  estate  as  a  separate  debt  in  competition  with  the  sepa- 
rate creditors,  in  like  manner  as  in  the  case  of  a  registered  company. 

XhIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Boehe^ 
sitting  as  Chief  Judge  in  Bankruptcy. 

In  the  month  of  September,  1871|  four  firms  of  merchants  in 
London^  namely,  Messrs.  Fox  Brothers ;  Messrs.  Merry,  Willis,  <& 
Lloyd  ;  Messrs.  Malcolm  dt  Co.,  and  Messrs.  W.  J.  &  A.  W,  Adams, 
comprising  altogether  eight  persons,  associated  themselves  to- 
gether in  a  joint  adventure  for  trade  between  Inland  and  Africa^ 
and  executed  articles  of  partnership  dated  the  18  th  of  September, 
1871,  under  which  the  four  firms  were  entitled  to  the  profits  in 
equal  shares.  The  association  was  called  the  Adansonia  Fibre 
Company,  but  was  not  incorporated  or  registered  under  any  Act  of 
Parliament. 


Adaxb. 
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On  the  22nd  of  February,  1873,  the  company  was  ordered  to  be       L.  C. 
"vroitnd  up  under  the  199th  section  of  the  Companies  Ad,  1862. 

W.  J.  Adams,  a  member  of  the  firm  of  W.  J.  dt  A.  W.  Adams,       ^^v^ 
soon  afterwards  presented  a  petition  for  liquidation,  and  a  trustee     ^b£uu^ 
•of  his  estate  was  appointed.  In  re 

The  o£Scial  liquidator  in  the  winding-up  of  the  company  esti- 
mated the  amount  of  calls  which  would  become  due  from  the 
firm  of  W.J.dkA.  W.Adams  at  £92,000,  and  he  applied  to  enter  a 
^laim  against  the  estate  of  W.  /.  Adams  for  that  amount.  The 
Begistrar  rejected  the  claim,  and  from  this  decision  the  official 
liquidator  appealed. 

Mr.  BodiceU,  and  Mr.  Finlay  Knight,  for  the  Appellant : — 

The  ground  of  the  Begistrar's  decision  was  that  the  claim  was  in 
violation  of  the  rule  that  the  joint  creditors  of  a  firm  could  not 
prove  against  the  separate  estate  of  a  partner  in  competition  with 
the  separate  creditors.  But  this  partnership  being  wound  up 
under  the  Companies  Act,  1862,  the  official  liquidator  is  expressly 
empowered  by  sect  95,  sub-sect  5,  to  prove  against  the  estate 
of  a  contributory  in  competition  with  the  separate  creditors. 

Then  the  199th  section  gives  power  to  wind  up  unr^istered 
<iompanieB  consisting  of  more  than  seven  members,  and  enacts  that 
« all  the  provisions  of  the  Act  with  respect  to  winding  up  shall 
4tpply  to  such  companies,"  with  certain  exceptions  and  additions 
not  relating  to  the  present  case.  And  the  200th  section,  after 
defining  a  '*  contributory "  in  an  unregistered  company,  then 
enacts,  that  in  the  event,  among  other  things,  of  the  bankruptcy  of 
a  contributory,'the  provision  thereinbefore  contained  with  respect 
to  the  assignees  of  a  bankrupt  shall  apply.  A  similar  provision 
as  to  proof  against  the  estate  of  a  bankrupt  contributory  was  con- 
tained in  the  Winding-up  Act,  1849  (12  &  13  Viet  c.  108),  s.  30, 
.and  was  the  subject  of  a  judicial  decision  in  Ex  parte  Nicholas  (1). 
The  extent  to  which  the  previous  sections  of  the  Act  will  be  held 
^plicable  to  unregistered  companies  wound  up  under  the  199th 
.section  is  exemplified  in  In  re  Muggeridge  (2).  The  204th  section 
Jias  also  an  important  bearing  upon  the  question  (3). 

(1)  2  D.  M.  dE  G.  271.  (3)  See  the  section  set  out  in  the 

(2)  Law  Hep.  10  £q.  443.  Lord  ChanoelWs  judgment. 
VouX.                                         E  1 
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L,  o.  Mr.  O.  W.  La/wranee,  for  the  trustee  in  the  liquidation : — 

and  L.  JJ. 
jg^^  The  case  o{  &  parte  Nicholas  (1)  is  not  applicable,  becanse  the^ 

"^^        company  in  that  case  was  a  joint  stock  banking  company,  and 
Ball.      therefore  a  quad  corporation ;  but  this  is  an  ordinary  partnership, 
In  re       and  if  it  happened  to  consist  of  only  seven  persons  it  could  not 
have  been  brought  under  the  Act  at  all.    It  would  be  most  un- 
reasonable if  the  estate,  of  a  member  of  a  partnership  consisting^ 
of  eight  persons  should  be  distributed  on  a  different  principle  to- 
the  estate  of  a  member  of  a  partnership  consisting  of  seven.    The 
5th  sub-section  of  the  95th  section  was  not  intended  to  apply  to 
such  a  partnership,  but  only  to  companies. 

LoBD  Gaibbb,  L.C. : — 

It  appears  to  me  impossible  in  this  case  to  depart  from  the 
precise  enactment  of  the  Act  of  Parliament.  It  might  be  sup- 
posed that  that  enactment  had  dropped  in  per  incuriam,  but  upoik 
the  whole  I  am  bound  to  say  that  I  do  not  think  it  was  inserted 
per  ineuriam.  I  think,  when  you  take  tl^e  199th  section  in  con- 
junction with  the  204th,  and  observe  the  very  careful  arrange- 
ment  of  the  Act  into  different  Parts,  that  Part  vin.,  relating  to 
unregistered  companies,  has  been  carefully  considered  and  applied 
deliberately  in  aU  its  provisions  to  the  winding-up  of  companies 
like  the  present,  and  it  seems  to  me  that  it  is  impossible  not  to 
say  that  it  was  an  intentional  provision  which  was  inserted  in  the 
5th  sub-section  of  the  95th  section,  and  that  it  was  intended  ta 
apply  that  sub-section  to  companies  wound  up  under  the  199th 
section.  I  am  bound  to  say,  without  entering  into  the  question, 
which  is  not  within  our  province,  of  the  policy  of  the  Act,  that  it 
seems  quite  possible  that  there  may  have  been  a  policy  in  what 
was  done,  and  that  it  may  have  occurred  to  the  Legislature  that^ 
with  regard  to  a  company  of  this  kind,  large  enough  in  the  number 
of  its  partners  to  be  made  the  subject  of  winding-up  under  this 
Act,  the  best  mode  of  winding  up  such  a  company  was  at  once  ta 
make  everything  that  could  be  called  up  from  the  contributories 
and  from  individual  partners  a  separate  debt,  to  be  proved  in 
competition  with  the  separate  creditors.  That  is,  as  it  seems  to 
me,  intelligible  policy.  Whether  it  is  the  best  policy  to  be 
(1)  2  D.  M.  &  G.  271. 
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adopted  or  not»  I  do  not  stop  now  to  consider ;  but  it  appears  to  L.C 
me  that  the  wording  of  the  Act  is  clear  and  precise,  that  a  com- 
pany of  this  kind  may  be  wound  up  under  the  199th  section,  and 
that  when  it  is  wound  up  under  that  section  all  the  provisions  of  ^^^ 
the  Act  shall  apply  to  such  company,  with  certain  exceptions  j^re 
and  additions,  which  do  not  touch  the  present  case.  Then  the  ^^■• 
:204th  section,  the  concluding  section  in  Part  viii,  of  the  Act, 
provides  thus : — "The  provisions  made  by  this  Part  of  the  Act 
with  respect  to  unregistered  companies  shall  be  deemed  to  be 
made  in  addition  to  and  not  in  restriction  of  any  provisions 
hereinafter  contained  with  respect  to  winding  up  companies  by 
the  Court,  and  the  Court  or  official  liquidator  may,  in  addition 
to  anything  contained  in  this  Part  of  the  Act,  exercise  any 
powers  to  do  any  act  in  the  case  of  unregistered  companies  which 
might  be  exercised  or  done  by  it  or  him  in  winding  up  com- 
panies formed  under  this  Act ;  but  an  unregistered  company  shall 
not,  except  in  the  event  of  its  being  wound  up,  be  deemed 
to  be  a  company  under  this  Act,  and  then  only  to  the  extent 
provided  by  this  Part  of  this  Act."  Then  this  Part  of  the  Act, 
namely,  in  the  199th  section,  having  provided  that  all  the  pro- 
visions of  the  Act  in  respect  to  winding  up  shall  apply,  the  95th 
section  enacts,  with  regard  to  the  official  liquidator,  that  he 
shall  have  power,  with  the  sanction  of  the  Court,  to  do  certain 
things ;  and  under  the  fifth  head  of  his  duties  and  powers  we  find 
a  power  which  alone  entitles  him  to  prove  in  the  present  case : — 
**  To  prove,  rank,  claim,  and  draw  a  dividend  in  the  matter  of  the 
bankruptcy  or  insolvency  or  sequestration  of  any  contributory, 
for  any  balance  against  the  estate  of  such  contributory,  and  to 
take  and  receive  dividends  in  respect  of  such  balance,  in  the 
matter  of  bankruptcy  or  insolvency  or  sequestration,  as  a  sepa- 
rate debt  due  from  such  bankrupt  or  insolvent,  and  rateably  with 
the  other  separate  creditors."  No  person  can  doubt  that  in  this 
Part  of  the  Act,  and  with  regard  to  companies  other  than  a  com- 
pany like  the  present,  there  was  a  clear  and  deliberate  policy  that 
contributions  should  be  proved  as  separate  debts.  The  Act 
having  said  that  a  company  of  this  kind  shall  be  subject  to  the 
provisions  under  the  winding-up,  one  of  those  provisions  directing 
^  special  mode  of  proof,  what  right  have  we  to  say  that  a  different 
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L.  c.  mode  of  proof  shall  be  insisted  upon  ?  In  my  opinion  the  Conrb 
has  no  option  in  this  matter,  and  the  trustee  mnst  be  directed  to 
receiye  this  proof. 

EatparU 

jn  ^       Sm  W.  M.  James,  KJ.,  and  Sib  6.  Melush,  LJ.,  concnrred. 


awl  L.  JJ. 
1S74 


Apuffl. 


Solicitors  for  the  Appellant :  Messrs.  Paine  &  Layion. 
Solicitors  for  the  Bespondent :  Messrs.  LinkJater  db  Co. 


I*.  0.  Ex  parte  GELLEBRAND.     In  re  sroEBOTHAM, 

and  L.  JJ.  ^ 

jg74         Bankrupicy— Practice—Trial  of  Issue  he/ore  Judge-^udge*9  Notes— Power  of 
'-nr^  Court  of  Appeal  to  disregard  finding  of  Judge— Bankruptcy  Act^  1869^ 

No9- 13.  ^  12, 

Where  an  issue  of  fact  has  been  tried  before  a  Judge  under  the  72nd 
section  of  the  Bankruplcy  Act,  1869,  and  the  Court  of  Appeal  is  furnished 
with  the  Judge's  notes  of  the  trial,  they  are  oonclusiye  as  to  the  evidence 
adduced  before  him,  and  the  Court  will  not  receive  the  notes  of  a  shorthand 
writer  except  by  consent  of  both  parties. 

The  Court  of  Appeal  is  not  bound  to  accept  as  conclusive  the  finding  of 
the  Judge  on  the  trial  of  such  an  issue. 

xHE  bankrupts  in  this  case  were  Naffhon  SidAatham  and  Jame» 
Marsh,  who  carried  on  business  as  machinists  at  AsktanrWider-Lyna 
under  the  style  of  the  Barfidd  Ironworks  Company.  They  were 
adjudicated  bankrupt  on  the  21st  of  November,  1873,  in  the  Ma/n- 
Chester  Oounty  Court  On  the  17th  of  July,  1873,  N.  Sidebofhanb 
gave  a  promissory  note  for  £1000,  drawn  in  the  name  of  the  firm, 
to  his  brother  John  SidAotham,  in  return  for  certain  bills  which 
the  latter  accepted  for  the  accommodation  of  the  firm ;  and  shortly 
afterwards  John  Sidebotham  indorsed  the  promissory  note  to  the 
trustees  of  his  marriage  settlement  in  return  for  a  note  for  the 
same  amount  which  he  had  previously  given  them.  The  trustees 
of  the  marriage  settlement  claimed  to  prove  against  the  pa^ner-^ 
ship  estate  for  the  promissory  note.  The  trustee  in  the  bankruptcy 
resisted  the  claim,  and  the  Judge  of  the  County  Court  directed  aui 
issue  to  be  tried  befoie  himself  as  to  the  circumstances  under  which, 
the  note  was  drawn  and  indorsed. 
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The  issue  was  accordingly  tried  before  the  Judge,  without  a    j^^^j^jj 
jury,  on  the  4th  of  May,  1874,  when  the  Judge  was  of  opinion  that 
the  note  of  the  17th  of  July,  1873,  was  the  note  of  the  Barfield       *-w 
Ironworks  Company,  and  bound  the  firm ;  that  John  Sidebotham,  oiumlxD. 
when  he  took  the  note,  believed  that  the  note  was  given  with  the       In  re 

authority  and  for  the  purposes  of  the  firm,  and  that  the  trustees       

were  honafde  holders  of  the  note  for  value.  He  accordingly  made 
an  order  allowing  the  trustees  to  prove  for  the  full  amount  of  the 
note. 

From  this  order  the  trustees  in  the  bankruptcy  appealed  to  the 
Chief  Judge  in  Bankruptcy,  who  affirmed  the  decision  of  the  Judge 
of  the  County  Court,  and  the  trustees  again  appealed  from  this 
decision. 

The  notes  of  the  County  Court  Judge  were  furnished  and  verified, 
and  put  in  evidence  on  the  appeal.  The  Appellant  also  had  notes 
by  a  shorthand  writer  of  the  examination  of  the  witnesses  before 
the  County  Court  Judge,  which  were  verified  by  the  affidavit  of 
the  shorthand  writer. 

Mr.  Roabwrgh,  Q.C.9  and  Mr.  FifUay  Knight,  for  the  Appellant, 
ofiEered  to  read  the  notes  of  the  shorthand  writer,  which  gave  the 
evidence  more  in  detail. 

Mr.  Benjamin,  Q.C.  (Mr.  EamiUon  jBumpAreys  with  him),  for  the 
Bespondent,  objected  to  the  admission  of  the  shorthand  notes  in 
evidence.  He  did  not  agree  that  the  notes  were  correct,  and 
he  contended  that  when  the  notes  of  the  Judge  had  been  pro- 
duced and  verified  they  must  be  taken  as  conclusive  of  the  effect 
of  the  evidence. 

LoBD  Caibns,  L.C. : — ^We  are  of  opinion  that  when  the  Judge's 
notes  are  produced,  and  purport  to  contain  a  full  record  of  what 
took  place  on  the  trial,  they  must  be  taken  as  the  sole  materials 
on  which  the  Court  of  Appeal  can  proceed,  unless  the  parties  agree 
to  use  the  shorthand  notes.  As  the  parties  have  not  agreed  in 
this  case,  we  cannot  receive  the  shorthand  notes. 

Mr.  Benjamin,  Q.G.,  then  contended  that,  as  no  new  trial  of  the 
issue  had  been  applied  for,  the  finding  of  the  Judge  was  conclusive 
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L.  C.       as  to  the  facts.    He  referred  to  the  72nd  section  of  the  Bankin^ptey 
•ndUJJ.    ^^1869^ 
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Ex  parte        Mr.  Boxbwgh,  Q.C.,  referred  to  Ex  parte  Norton  (1). 

(JrIT.T«BBAIiP. 

Snm^EAu.      I^BI>  Caibns,  L.0.  : — We  are  satisfied  that  there  is  nothing  in 

the  statute  to  bind  the  Court  to  any  technical  rules  in  reviewing 

the  result  of  the  trial  of  an  issue  of  fact  by  a  Judge  under  the 
72nd  section. 

The  case  was  then  argued  upon  the  evidence  as  stated  in  the 
notes  of  the  County  Court  Judge. 

Theib  Lobdships  held  that  the  County  Court  Judge  had  come 
to  a  right  conclusion^  and  dismissed  the  appeal  with  costs. 

Solicitors :  Messrs.  Phdps  d:  Sidffuneh,  agents  for  Messrs.  Sale  dk 
Co.,  Manchester;  Mr.  JE7.  Storer,  Manchester. 

(1)  Law  Rep.  16  Eq.  397. 
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In  re  DONISTHORPE  (a  Pebson  of  Unsound  Mind  not  so         l.  jj. 

F0X7ND  BY  INQUISITION.)  I874 

In  re  THOMSON'S  TRUST  DEED.  ^i^ 

Creditors^  Deed-^Bankruptey  Act^  1861 — Trustee  Acta — Appointment  of  New 

Trustee, 

Where  one  of  the  trustees  of  a  creditors'  deed  registered  nnder  the  Bonk- 
ruptey  Act,  1861,  has  heoozne  of  imsound  mind,  the  Lords  Justices  sitting 
in  Lunacy  have  jurisdiction  under  the  Trustee  Acts  to  appoint  a  new 
trustee. 

iHIS  was  a  Petition  by  three  creditors,  on  behalf  of  themselves 
and  the  other  creditors  entitled  to  the  benefit  of  a  trust  deed 
ezecated  by  B.  ThofMOUf  to  appoint  a  new  trustee  of  that  deed. 

The  deed  was  a  creditors'  deed,  dated  the  24th  of  November, 
1864,  and  registered  under  the  Banhrupiey  Ad,  1861,  on  the  21st 
of  December,  1864.  By  this  deed  the  debtor's  estate  was  vested 
in  Butter  and  Danisthorpe. 

Danuihorpe  having  become  of  unsound  mind,  this  Petition  was 
presented  for  the  appointment  of  a  new  trustee  and  a  vesting 
order. 

The  creditors  who  had  executed  the  deed  were  upwards  of  fifty 
in  number.  The  Petitioners  were  the  three  largest  creditors, 
representing  in  value  above  13-16ths  of  the  debts. 

Mr.  O.  Williamson,  for  the  Petitioner,  referred  to  In  re  Price's 
Trust  Deed  (1)  and  In  re  BaphaeTs  Trust  Estate  (2),  and  sub- 
mitted that  the  jurisdiction  was  in  Lunacy  and  not  in  the  Court 
of  Bankruptcy. 

Thsib  Lobdbhips  made  an  order  as  prayed. 
Solicitors :  Messrs.  WiUiamsonf  HiUf  dt  Co. 

(1)  Law  Rep.  6  Eq.  460.  (2)  Law  Rep.  9  Eq.  233. 
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L.  JJ.  In  re  EARL  OF  BERKELEY'S  WILL. 

1874       In  re  GLOUCESTER  AND  BERKELEY  CANAL  ACT,  1870. 


^^''^'  landa  Clau8e$  Consolidation  Act,  1846,  «.  73— Cwto  of  Tenant  for  Life. 

A  tenant  for  life  opposed  the  passing  of  a  canal  bill,  but  only  obtained  the 
insertion  of  some  clauses  for  the  protection  of  the  estate.  The  Lands  Clauses 
Act  was  incorporated  with  the  Act  when  passed.  After  its  passing  the 
company  took  part  of  the  settled  estate  and  paid  the  money  into  Court.  In 
the  proceedings  for  ascertaining  the  value  of  the  land  taken,  the  tenant  for 
life  had  incurred  costs  beyond  what  the  company  were  liable  to  pay,  and  he 
presented  a  petition  for  payment  of  these  costs  and  of  the  costs  of  opposing 
the  bill  out  of  the  fund.  The  Master  of  the  Bolls  having  declined  to  make 
any  order : — 

EfUdt  that  the  Petitioner  was  entitled  to  be  paid  out  of  the  fund  all  costs 
properly  incurred  by  him  in  relation  to  the  purchase  since  the  passing  of  the 
Act,  but  not  any  costs  of  opposing  the  bill  in  Parliament. 

xHIS  was  a  Petition  by  Lord  FUzhardinffe,  which  was  mentioned 
to  the  Lords  Justices  by  leave  of  the  Master  of  the  Rolls. 

On  the  death  of  Maurice  Baron  Fttzhardrnge^  on  the  17th  of 
October,  1867,  the  Petitioner  became  entitied  in  possession  as 
tenant  for  life  to  the  family  estates  derived  from  the  Earl  of 
Berkd&t/f  subject  to  several  life  annuities  and  sums  charged  for 
portions. 

Li  1870  the  Ohuoeder  and  Berketey  Canal  Cornpany,  which  had 
been  incorporated  inthe  reign  ofGdor^elll^  brought  intoParliament 
a  bill  authorizing  them  to  extend  their  works.  The  principal  part 
of  the  land  which  would  be  required  for  their  proposed  alterations, 
if  the  biU  became  law,  was  part  of  the  settied  estates. 

The  Petitioner  opposed  the  bill  in  both  Houses  of  Parliament, 
but  did  not  sAcceed  in  procuring  its  rejection.  He,  however, 
obtained  the  insertion  of  several  clauses  for  the  protection  of  the 
settied  estates.  The  bill  was  passed  under  the  short  titie  of  the 
*'  QUmced&r  and  Berkeley  Canal  Ad,  1870,'*  and  it  incoiporated  the 
LmdA  Clauses  Act,  1845. 

Li  June,  1870,  the  company  served  the  Petitioner  with  notice  to 
treat  for  parts  of  the  settied  estates  which  they  required  to  take. 
The  Petitioner  thereupon  employed  a  surveyor  to  value  the  pro- 
perty and  advise  on  the  daim  to  be  made.     On  the  16th  of 


YOL.  X.]  CHANGEBY  APFHALS.  57 

AngQrt  the  FMitioiier  sent  in  a  claim  for  £28,100.    On  the      -UJJ. 
following  day  the  company  gave  notice  of  iheir  intention^to  Bom-      *XSH 
mon  a  jury,  and  offered  £15,237.    The  Petitioner  gave  notice  of      Tiiv 
his  desire  to  have  the  compensation  settled  by  arbitration.    The  ^^^^ 
company  accordingly  appointed  an  arbitrator,  and  on  giving  notice      Will. 
of  the  appointment  to  the  Petitioner,  they  increased  their  offer  to  n^^*  *|* 
£17,000.    The  Petitiouer<then  aj^inted  anavbiteator,  and  after-       Aim 
wards  employed  two  fresh  anrreyors  to  value  the  property,  and  oavalA^t 
both  advised  him  that  £17,000  was  too  little.  The  arbitration  there-       ^- 
fore  went  on,  and  the  umpire  nltimately  settled  the  compensation 
at  £16,400.    This  sum  was  paid  into  Conrt  under  the  Lcrnds 
Clau$e$  Ady  and  in  May,  1871,  an  order  was  made  for  its  :inv«Bt- 
ment,  and  for  payment  of  the  dividends  to  the  Petitioner. 

The  Petitioner  now  applied  to  have  the  principal  part  of  the 
purchase-money  invested  in  the  purchase  of  certain  lands,  of  "iriiich 
he  was  the  owner  in  fee,  at  the  price  which  he  had  paid  for  them, 
amounting  to  £14,j371.  The  Petition  also  stated  that  the  Petitioner 
had  incurred  costs  amounting  to  £713  in  opposing  the  bill  in  Par- 
liament, and  that  his  costs  of  the  arbitration  amounted  to  £876. 
The  company  disputed  their  liability  to  pay  the  costs  of  the 
arbitration  on  the  ground  that  the  offer  of  £17/X)0,  being  more 
than  the  Petitioner  had  recovered,  had  been  made  before  he  had 
named  an  arbitrator.  Tlie  Petitioner  had  obtained  a-maadamus  call- 
ing on  the  company  to  shew  cause  why  they  should  not  pay  them, 
and  the  case  stood  for  aigument  on  the  7th  of  November,  1874. 

The  Petitioner  prayed  that  £1590,  the  total  amount  of  the  above 
costs,  might  be  raised  and  paid  out  of  the  fund  in  Courts  the 
Petitioner  undertaking  to  make  good  to  the  c(ftpw  of  the  settled 
estates  the  amouilt  (if  any)  which  he  should  recover  from  the 
company;  and  for  the  usual  directions  as  to  the  reinvestment  in 
land.    The  Petition  was  served  on  the  company  only. 

The  Master  of  the  JSolls  doubted  his  jurisdiction  to  make  any 
order  as  to  the  £1590  costs,  but  gave  leave  to  mention  the  Petition 
to  the  Lords  Justices. 

Mr.  J.  Fmrrn^  Q.C.,  and  Mr.  W.  Benshmo,  for  the  Petitioner, 
referred  to  P6U  v.  Pole  (1);   Briffhi  v.  North  (2);  Be  Aubrey's 

(1)  2  Dr.  ft  8m.  420.  (2)  2  Ph.  216. 
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L.  JJ.      Estate  (1);  In  re  Strathmore  Estates (2) ;  Lands  Clauses  OonsoUda^ 
1874       Hon  Aet{B  Yiot a  18),  s.  78. 


EjALor    Sib  W.  M.  James,  L J. :— 

BiRKiun's 
Will.  I  am  of  opinion  that  the  orders  made  by  Yioe-Ghancellor  Stuart 

^  ^•^       and  Yioe-Chancellor  Malins  in  the  cases  which  have  been  cited 
AND       — orders  similar  to  which  havCi  to  the  best  of  my  reooUectiony  been 

G^AL  AoT,  made  by  myself  when  Yioe-ChanceUoi^— were  fully  warranted  by 
]^'  the  practice  of  the  Court  and  the  principles  of  equity.  The  effect 
of  the  Lands  Clauses  Act  is  to  make  the  tenant  for  life  in  pos- 
session of  a  settled  estate  the  Parliamentary  agent  to  contract  for 
and  on  behalf  of  the  estate,  and  to  do  the  best  he  can  for  it  It 
would  be  contrary  to  common  sense  and  common  justice  to  say 
that  a  person  in  such  a  position  is  not  entitled  to  as  full  an  in- 
demnity against  his  C06ts»  charges,  and  expenses  properly  incurred 
as  any  other  fiduciary  agent  Here  the  tenant  for  life,  acting 
hondfde^  endeavoured  to  obtain  from  the  company  as  good  terms 
as  he  could  for  the  estate,  and  he  succeeded  in  obtaining,  not, 
indeed,  all  that  he  asked,  but  more  than  was  ongiually  offered. 
The  sum  which  the  company  have  paid  is  now  in  Court,  andoughtto  be 
reinvested  in  land;  but  this  ought  to  be  done  according  to  equitable 
principles,  and  the  costs,  charges  and  expenses  of  the  agent,  pro- 
perly incurred,  ought  in  the  first  place  to  be  paid  out  of  the  fund. 
I  cannot,  however,  extend  this  principle  to  the  costs  of  opposing 
the  bill  in  Parliament  That  opposition  took  place  before  any 
fiduciary  relation  was  existing:  the  then  tenant  for  life  might 
have  died  before  the  passing  of  the  Act,  and  the  next  tenant 
for  life  would  have  become  the  Parliamentary  agent  to  the  estate. 
I  cannot,  therefore,  see  my  way  to  giving  the  Petitioner  these 
costs.  The  Legislature  has  provided  no  way  in  which  they  can 
be  charged  on  the  estate.  The  order,  therefore,  will  be  that 
aU  the  costs,  charges,  and  expenses  properly  incurred  by  the 
Petitioner  subsequently  to  the  passing  of  the  Act  shall  be  taxed 
and  paid  out  of  the  fund.  A  short  petition  of  appeal  must  be 
presented  stating  that  the  Petition  was  presented  to  the  Master  of 
the  Bolls,  and  that  he  declined  to  make  an  order,  and  our  order 
win  be  drawn  up  npon  this  appeal  petition. 

(1)  17  Jnr.  874  (2)  Law  Bep.  18  Eq.  338. 
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Sm  G.  Hellish,  L  J. :—  L.  jj. 

A  tenant  for  life  is  not  in  general  a  trustee  for  the  persons       ^ 


entitled  in  remainder  as  to  any  improvements  he  may  make  npon       !»  » 
the  estate,  and  he  cannot,  unless  a  special  power  is  given  him,  Bxbkxlst's 
charge  against  the  estate  any  snms  expended  by  him  in  making       ^ 
them.    In  my  opinion,  the  La/ndB  Cla/uses  Act  does  give  the  tenant  Oloucesub 
for  life  a  power  to  charge  against  the  estate  the  costs,  charges,    bbuuu.bt 
and  expenses  properly  incurred  by  him  in  carrying  out  the  duty  ^^^q^^* 
imposed  npon  him  by  the  Act.    But  it  is,  in  my  opinion,  im-       — 
possible  to  extend  that  power  to  the  costs  of  opposing  the  bill  in 
Parliament    If  his  opposition  had  been  entirely  successful,  and 
the  bill  had  been  rejected,  he  certainly  would  have  been  unable  to 
get  his  costs  out  of  the  estate,  and  it  can  hardly  be  that  he  should 
be  able  to  do  so  when  his  opposition  has  only  been  partially 
successfiiL 

Solicitors :  Messrs.  Hotn  &  Murray. 


Ex  parte  FOSTER.    In  re  POOLEY.  l.  Jj. 

Bankruj[ftey^Adjudicaii(Mr-'C(mpo8U  Act^  1869,  ti.  28,  125,         J^ 

12Q-"Bankru^tcy  BuUs^  1870,  r.  266.  jy^.  13^  14^ 

F.  filed  a  petition  for  adjudication  against  P.,  who  shortly  afterwards  filed 
a  petition  for  liquidation  by  amngement  or  oomposition.  Before  any 
meeting  of  creditors  had  been  held,  an  adjudication  was  made  by  consent  on 
FJ$  petition,  with  a  stay  of  proceedings  under  it  till  a  certain  day,  before 
which  the  creditors  daly  passed  resolutions  for  accepting  a  composition, 
which  were  afterwards  duly  registered.  Orders  had  been  made,  by  which 
the  proceedings  under  the  adjudication  were  from  time  to  time  stayed  until 
after  the  registration : — 

BMf  that  Rule  266  of  the  Bankrupiey  RuUs^  1870,  applies  to  a  case 
where  the  petition  for  adjudication  precedes  the  liquidation  petition ;  that 
the  order  for  the  adjudication  must  be  regarded  as  made  under  that  rule ; 
and  that,  resolutions  for  accepting  a  composition  having  been  duly  registered, 
the  adjudication  ought  to  be  annulled. 

iHIS  was  an  appeal  from  an  order  of  Mr.  Registrar  Pepys, 
annulling  an  adjudication. 
On  the  14ih  of  January^  1874,  Sir  W.  Foster  presented  a  petition 
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L.  JJ.      for  adjudication  against  Pooley.    On  the  27th  of  iE^Bbraary,  1874> 
1874       Fj90l0g  preeented  a  petition  for  liqnidati(A  of  his  affiiin  hj  aiv 
Ex  parte    zangoment  or  composition* 

FosTXB.         Qq  ^i^Q  ^^  q£  ])[|^];^1|  mi  order  of  adjndication  was  made  by 
TwLKT.     consent  against  PooUy  on  Sir  W.  Ibster^s  petition;    with  a  stay 
*~~       of  aU  prooeedingB  under  the  adjudication  till  after  the  16th  of 
Match. 

On  the  16th  of  March  the  first  meeting  of  creditors  under  the 
petition  for  liquidation  was  held,  and  the  reqaiaite  statutory  ma* 
joiitypaaBed  a  resolution  for  accepting  a  composition  of  19«.  lid. 
in  the  poond,  payable  by  instalments  of  IOil  in  twelye  manthsy 
Si.  more  in  eighteen  months,  and  the  remaining  4s.  lid  in 
twenty-four  months.  This  resolntion  was  duly  confirmed  at  a 
subsequent  meeting  on  the  27th  of  March,  and  the  .resolntiona 
were  registered  on  the  8th  of  May. 

The  stay  of  proceedings  under  the  adjudication  was  from  time 
to  time  continued  until  the  20th  of  May,  1874,  on  which  day  the 
Registrar  made  an  order  for  stayiug  such  proceedings  altogether. 

Pooley  afterwards  applied  to  have  the  adjudication  annulled; 
and  on  the  24th  of  July  Mr.  Begistrar  Pqpy»  made  an  order 
accordingly,  on  payment  by  the  bankrupt  of  the  costs  of  the 
petitioning  creditor  and  of  the  interim  trustee. 
Sir  W.  Foster  appealed  from  this  order. 

Mr.  De  Oex^  Q.O.,  and  Mr.  Baghy^  tot  the  Appellant : — 

The  order  for  annulling  the  adjudication  cannot  have  heen  made 
under  sect  28  of  the  Bankruptcy  Act,  1869,  for  the  provisions 
of  that  section  were  in  no  way  complied  with ;  and  that  is  the  only 
section  imder  which  it  could  be  made  after  adjudication.  Sects.  125 
and  126  of  the  Act  were  not  intended  to  apply  to  persons  who 
had  been  adjudged  bankrupt.  There  can  be  no  valid  resolu- 
tion for  liquidation  under  those  sections  after  adjudication,  the 
bankrupt's  riaiiM  having  been  changed,  so  that  he  has  nothing 
to  propose  to  his  creditors. 

:  Mr.  Baoimrffh,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Beepon- 
dent : — 

The  28th  section  only  applies  virliere  a  trustee  in  bankruptcy 
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has  been  appointed.    The  adjudication  here  is  to  be  referred  to  L  JJ. 

Bule  266  of  the  Bankruptcy  Bvles,  1870.    The  bankruptcy  pro-  1874 

ceedings  were  superseded  by  the  requisite  majority  of  creditors,  ex  parte 

and  the  Court,  under  sect  80,  sub-sect.  10,  suspended  the  pro-  ^<^"- 

ceedings.    After  this  the  Court  Lad  no  option  but  to  annul  the  poolit. 

adjudication.  ""^ 

Mr.  De  Oex,  in  reply : — 

I  contend  that  Bule  266  only  applies  to  an  ancillary  adjudication, 
made  under  proceedings  for  liquidation,  not  to  an  adjudication  or 
proceedings  in  bankruptcy  taken  by  a  creditor. 

Sir  W.  M.  James,  L.J.  :— 

Now  that  the  cose  has  been  fully  investigated,  I  am  satisfied 
that  the  Begistrar  was  right,  and  that  the  adjudication  under  the 
particular  circumstances  of  the  case  was  properly  annulled.  Had 
the  adjudication  been  a  simple  adjudication  in  bankruptcy,  made 
without  any  reference  to  the  proceedings  for  liquidation,  it  could 
only  have  been  got  rid  of  under  sect  28,  and  with  the  sanction  of 
the  Court.  But  the  adjudication  was  not  a  simple  adjudication  of 
that  kind.  We  cannot  for  the  present  purpose  look  at  the  pre- 
yious  conduct  of  the  bankrupt,  or  at  the  peculiar  form  of  the  com- 
position, or  any  circumstances  of  that  kind ;  the  requisite  majority 
of  creditors  haying  duly  sanctioned  the  composition,  we  must  look 
at  the  case  as  if  the  composition  had  been  a  most  reasonable  one. 
A  petition  for  adjudication  was  presented  founded  on  an  act  of 
bankruptcy ;  a  petition  for  liquidation  was  presented  in  order  to 
avoid  bankruptcy,  and  both  proceedings  were  pending.  No  adju- 
dication having  been  actually  made,  the  Begistrar  had  jurisdiction 
under  sect.  80,  sub-sect.  10,  to  stay  the  proceedings  in  bankruptcy. 
It  was  also  competent  to  him  to  proceed  under  Bule  266,  and  we 
must  take  it  that  he  did  proceed  under  that  rule.  The  petition- 
ing creditor  was  anxious  to  obtain  an  adjudication.  It  was  alleged 
on  the  other  side  that  proceedings  for  ^liquidation  were  pending. 
Instead  of  staying  proceedings  in  bankruptcy  till  the  proceedings 
for  liquidation  were  disposed  of,  an  adjudication  by  consent  was 
granted,  vfith  a  stay  of  proceedings  under  it  till  a  future  day. 
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L.  JJ.      The  object  evidently  was  to  grant  an  adjudication  for  the  protection 
1874       of  the  property,  staying  proceedings  nnder  it  till  it  was  seen  what 
Ex  parte     would  be  done  under  the  proceedings  for  liquidation.     Several 
PoflTER.      further  orders  were  made  for  staying  proceedings,  and  they  were 
PooLET.     thus  stayed  till  the  resolutions  for  a  composition  had  been  passed 
"""       and  registered.    That  being  so,  the  proceedings  must  be  referred 
to  Bule  266,  and  that  rule  is  imperative  that  after  the  resolutions 
have  been  duly  passed,  the  adjudication  shall  be  forthwith  annulled. 
An  adjudication  is  now  no  longer  necessary,  and  cannot  stand  to- 
gether with  a  binding  resolution  for  a  compositioa    If  all  the 
debtor's  property  is  vested  in  a  trustee,  how  can  the  debtor  pay  the 
composition.    If  there  is  any  ground  for  rescinding  the  resolution, 
proper  proceedings  may  be  taken  for  that  purpose,  but  we  can 
only  treat  it  as  valid.    The  appeal  must  be  dismissed  with  costs.   ' 

Sir  G.  Mkllish,  L.  J. : — 

I  am  of  the  same  opinion.  It  is  important  that  the  practice  and 
the  powers  of  the  Court  where  proceedings  in  bankruptcy  and 
liquidation  are  going  on  together  should  be  defined.  Proceedings 
in  bankruptcy  can  only  be  commenced  by  a  creditor,  proceedings 
in  liquidation  by  the  debtor ;  and  it  would  be  very  inconvenient  if, 
when  the  petition  for  adjudication  comes  first,  the  opinion  of  the 
creditors  could  not  be  taken  whether  they  would  not  prefer  liquida- 
tion, as  they  generally  do.  The  provisions  applicable  to  the  case 
are  sect.  80,  sub-sect  10,  of  the  Act,  and  Bule  266  of  the  Bank- 
ruptcy Bules,  1870.  It  is  argued  that  sect.  80,  sub-sect  10,  allows  the 
proceedings  in  bankruptcy  to  be  stayed  at  any  time  if  proceedings 
for  liquidation  are  taken.  As  at  present  advised  I  do  not  think 
this  the  true  construction  of  that  enactment.  I  think  that  it  would 
be  very  inconvenient  if  a  debtor,  after  adjudication  and  the  ap- 
pointment of  a  trustee,  were  to  be  allowed  at  any  time  to  put  his 
creditors  to  expense  by  proceedings  for  Uquidation.  After  adjudi- 
cation, when  no  other  proceedings  are  pending.  I  think  that  the 
case  falls  within  sect.  28,  which  provides  a  mode  by  which  the  bank- 
ruptcy may  be  changed  to  liquidation  or  composition  with  the  con- 
sent of  the  creditors.  It  appears  to  me  that  sect.  80,  sub-sect  10, 
was  intended  to  provide  for  the  case  where  proceedings  in  bank- 
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ruptcy  and  for  liquidation  are  pending  at  the  same  time,  and  I       L.  JJ. 
•doubt  whether,  under  that  section,  standing  alone,  the  Registrar        i874 
could  adjudicate  the  debtor  bankrupt,  and  stay  the  proceedings     ExparU 
under  the  adjudication.    It  appears  to  me  that  he  might  either      FoersR. 
stay  the  proceedings  in  bankruptcy,  and  so  reserve  the  question     po^let. 
whether  there  should  be  an  adjudication,  or  adjudicate  at  once, 
in  which  case  the  proceedings  for  liquidation  would  come  to  an 
end.    Rule  266,  however,  comes  in,  and  gives  him  the  power  of 
granting  adjudication  and  staying  the  proceedings  under  it.    It 
was  argued  that  this  does  not  apply  where  the  petition  in  bank- 
ruptcy comes  first,  but  that  view  seems  to  me  very  narrow.    The 
object  of  presenting  a  petition  for  liquidation  may  be  merely  to 
gain  time,  and  then  Bule  266  furnishes  the  best  remedy.    The 
facts  of  the  present  case  are  such  that  the  Registrar  probably 
would  have  made  without  consent  the  order  which  he  has  actually 
made  by  consent.    Whether  that   would  have  been  the  right 
course  or  not,  I  cannot  construe  the  Appellant's  consent  as  being 
anything  but  a  consent  to  the  Registrar's  granting  adjudication, 
and  staying  proceedings  under  it.     Now,  staying  proceedings 
would  have  been  idle  if  Sir  W.  Foster  was  to  have  it  in  his  power 
to  throw  the  estate  into  bankruptcy  after  the  creditors  had  passed 
9-esolutions.    The  stay  of  proceedings  must  have  been  directed  on 
purpose  that  if  valid  resolutions  were  come  to  by  the  creditors,  the 
bankruptcy  might  be  superseded.    I  am,  therefore,  of  opinion  that 
the  order  of  the  Registrar  is  correct. 

Solicitors :  Messrs.  Taylor  &  Jaqud ;  Messrs.  Sharpe^  ParJcers, 
dCo. 
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1874  [1872    S.    237.] 

Kov.  18L  Juriadiction — Injunction — Criminal  Proceedings, 

UnlesB  the  cases  raised  and  the  objects  songht  are  identical  the  Ck)urt  will 
not  prevent  a  Plaintiff  in  this  Court  from  proceeding  in  a  criminal  Court 
against  the  Defendants  to  the  suit  in  this  Court. 

Mayor  of  York  v.  Pilkington  (1)  commented  on. 

Decision  of  the  Master  of  the  Bolls  affirmed. 

Sarah  SATJLL,  the  executrix  of  Thomas  SavJl,  filed  the  bilt 
in  this  suit  against  her  co-executor,  WiUiam  SauU,  and  Browne- 
and  Godfrey,  two  other  persons  who  were  partners  with  the  exe- 
cutors in  a  wine  and  spirit  business.  The  bill  alleged  divers  acts- 
of  misconduct  on  the  part  of  Brovme  and  Godfrey^  and  that,  acting 
in  collusion,  they  had  formed  a  scheme  for  transferring  the  busi- 
ness so  as  to  injure  the  Plaintiff;  and  the  bill  prayed  for  a  sale  of 
the  partnership  property,  and  for  accx>unts,  and  for  payment  of 
all  profits  made,  and  compensation  for  losses  occasioned  by  the 
removal  of  the  business  to  another  place  of  business.  The 
Defendants  answered  in  January,  1873. 

On  the  13th  of  November,  1874,  Sarah  SauU  obtained  from 
the  Police  Court  at  Worship  Street  a  summons  against  jBrou^ue- 
and  Godfrey^  for  unlawfully  conspiring  to  defraud  her  of  her  just 
share  in  the  partnership  business. 

An  application  was  then  made  to  the  Master  of  the  Eolls  oii 
behalf  of  Browne  and  Godfrey  for  leave  to  give  short  notice  of 
motion  to  restrain  the  proceedings  on  the  summons;  but  the 
Master  of  the  Kolls  thought  he  should  have  no  jurisdiction  to^ 
make  the  order,  and  refused  leava 

The  motion  was  now,  by  leave,  made  before  the  Court  of  Appeal. 

Mr.  Fry,  Q.C.,  and  Mr.  Ince,  in  support  of  the  motion : — 

The  charge  before  the  magistrates  is  exactly  the  same  as  that 
raised  by  the  bill,  and  the  Court  will  not  allow  a  Defendant  to 

(1)  2  Atk.  302. 
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be  doubly  harassed.    Mayor  of  York  v.  PUkinjton  (1)  is  a  clear       L.  o. 
authority,   and  that  case  is  referred  to  in  Lord  Montague    y. 
Dudman  (2)  and  Attorney-Oeneral  v.  Cleaver  (3).     It  will  be  very 
inconvenient  to  have  the  question  now  before  the  Court  raised  and       ^^^^ 
decided  in  another  Court.  Browne. 

Mr.  Fischer^  Q.C.,  and  Mr.  Locock  Webb,  for  the  PlaintiflT,  were 
not  called  upon. 

Lord  Caibns,  L.C. : — 

I  should  be  unwilling  to  express  any  doubt  that  there  may  be 
-eases  in  which  criminal  proceedings  instituted  by  a  party  to  a 
suit  in  this  Court  are  so  identical  with  the  civil  proceedings  as  to 
induce  this  Court  to  order  that  the  same  person  shall  not  at  the 
same  time  pursue  his  remedy  in  this  Court  and  pursue  another 
remedy  which  ranges  itself  under  the  head  of  criminal  jurisdic- 
tion. No  deubt  there  may  be  such  a  case,  and  the  authorities 
which  have  been  referred  to,  when  properly  understoodi  entirely 
come  under  the  description  which  I  have  given. 

In  the  present  case  the  bill  was  filed  by  a  Plaintiff  alleging 
various  matters  as  to  a  partnership  with  the  Defendants,  and 
asking  for  the  interference  of  the  Court  for  the  protection  of  the 
property  of  the  partnership.  I  make  no  observation  as  to  the 
prospects  of  success  in  this  suit :  with  that  I  have  now  nothing  to 
<k>,  and  as  to  that  of  course  I  know  nothing.  But  I  find  that  the 
same  Plaintiff  has  taken  out  a  summons  before  a  police  magistrate 
against  the  Defendants,  or  some  of  them,  alleging  that  they  have 
entered  into  a  conspiracy,  and  in  the  course  of  it  have  injured 
the  Plaintiff  as  to  the  partnership  property.  That  summons  is  . 
based  entirely  upon  criminal  proceedings,  and  the  object  is  to  ob- 
tain the  punishment  of  the  persons  charged  \vith  the  conspiracy. 
It  appears  to  me  that  the  thing  which  is  sought  by  this  summons 
is  different  from  anything  which  could  be  obtained  in  this  Court 
No  doubt  the  criminal  Court  may  have  to  consider  the  question 
of  property,  but  the  object  of  the  summons  is  not  to  obtain  relief 

(1)  2  Atk.302.  (3)  18  Ves.  211,  220;  Madd.  Cb. 

(2)  2  Ve«.  Sen.  396.  Tr.  3rd  Ed-  p.  235, 
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s^v^  We  put  it  to  the  Defendants'  counsel  whether,  if  before  the  suit 

Saull       y^Q^  commenced  a  summons  of  this  kind  had  been  taken  out,  this 

V, 

BuowNE.  Court  could  interfere  with  the  proceedings,  and  it  was  admitted 
that  the  Court  could  not  interfere.  So  also  it  cannot  be  doubted 
that,  after  relief  has  been  given  by  this  Court  in  this  suit,  a  criminal 
Court  might  be  applied  to,  and  the  punishment  of  the  Defendants^ 
might  be  obtained.  If,  then,  such  proceedings  might  be  taken 
either  before  or  after  the  suit,  it  is  difficult  to  see  why  they  should 
not  be  taken  at  the  same  time  and  concurrently  with  the  suit. 
There  is  no  inconsistency  in  allowing  both  proceedings,  as  nothing 
which  takes  place  on  the  summons  can  be  evidence  in  the  suit. 

It  would  be  in  the  discretion  of  the  magistrate  whether  to  hear 
the  case  or  not ;  but  that  is  for  his  discretion,  not  for  ours.  Or,  if 
the  summons  should  result  in  an  indictment,  it  will  be  for  the 
Attorney-General  to  consider  whether  such  a  proceeding  ought  to- 
be  allowed  to  go  on ;  but  that,  again,  rests  in  his  discretion,  not  in 
ours. 

There  is  no  authority  for  us  to  make  such  an  order,  and  the 
motion  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L. J. : — 

I  am  of  the  same  opinion.  In  old  times  this  Court  might  well 
have  been  asked  to  interfere  with  criminal  proceedings  taken 
against  an  officer  of  the  Court  for  the  purpose  of  harassing  him, 
as  he  had  no  other  sufficient  protection.  There  is  an  old  decision, 
referred  to  in  the  note  to  Franoklyn  v.  Colhoun  (1),  that  resisting 
and  killing  a  sequestrator  was  not  murder.  At  that  time,  there- 
fore, the  Court  had  cause  to  interfere  with  criminal  proceedings, 
but  the  cause  for  so  doing  has  now  ceased.  The  authority  pro- 
duced to  us,  Mayor  of  York  v.  PilkvngUm  (2),  is,  as  &r  as  I  know, 
the  only  case  in  which  this  Court  has  made  such  an  order  as  we 
are  now  asked  to  make ;  and  even  that  case  is  not  ezactly  similar, 
because  it  appears  that  the  same  right  would  there  have  been 
tried  in  both  Courts. 

(1)  3  S\v.  276,  280,  n.  (2)  2  Atk.  30?. 
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I  am  of  the  same  opinion.  The  power  of  this  Court  to  interfere 
with  a  criminal  proceeding  can  only  arise  when  the  criminal  pro- 
ceeding is  of  the  same  nature  as  the  ciyil  proceeding.  The  only 
case  cited  was  of  that  nature,  but  here  the  proceedings  are  quite 
different,  and  this  Court  is  not  called  upon  to  interfere. 

Solicitors  for  the  Defendants :  Messrs.  Howard  &  Co. 
Solicitors  for  the  Plaintiff:  Messrs.  Miller  &  Miller. 
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1874  MORMS  V.  MORRIS. 

NovAQ.  [1872    M.    232.] 

detainer  hy  Executor — Debt  not  yet  aacertained — Partnership  AcamnU, 

A  testator,  who  was  a  memlMr  of  a  partnership  firm,  appointed  one  of  his 
surviying  copartners  and  another  person  his  executors : — 

Held  (affirming  the  decision  of  HaXl^  V.O.),  that  the  sunriving  partner  was 
not  deprived  of  his  right  to  retain  assets  in  his  hands  in  satisfaction  of  the 
liability  of  the  testator  to  the  firm,  by  the  fact  that  the  amount  of  the  liability 
had  not  been  ascertained,  no  accounts  of  the  partnership  having  been  taken. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  EciU. 

The  testator,  TfumMs  Arthur  Morris,  whose  estate  was  being 
administered  in  the  suit  on  an  administration  summonSy  was, 
daring  his  life,  in  partnership  with  his  brothers,  the  Plaintiff 
Richard  Morris  and  the  Defendant  George  WiUiam  Morris^  in 
two  distinct  firms,  which  carried  on  business  at  Doneaster  under 
the  style  of  Morris  Brothers,  and  at  Mogador,  in  Africa,  under  the 
style  of  B.  Morris  db  Co. 

The  testator  died  on  the  13th  of  October,  1871,  having  by  his 
will  appointed  his  brother  George  William  Morris  and  /.  D. 
Holmes  his  executors. 

At  the  time  of  his  death  the  testator's  estate  was  insolvent. 
His  assets  consisted  of  the  sum  of  £964  Is.  2i.,  which  was  due  to 
him  from  the  Doneaster  firm,  and  the  sum  of  £710  19s.  Id.,  which 
remained  in  the  hands  of  the  executors  after  payment  of  expenses. 
The  surviving  partners  filed  an  affidavit  stating  that  it  appeared 
from  the  books  of  the  Mogador  ^im  that  the  testator's  share  of  the 
liabilities  of  that  firm  amounted  to  £3105  2s.  4(2.  The  Defendant, 
G.  W.  Morris,  claimed  to  set  off  the  sum  of  £964  Is.  2d.  owed  by 
the  Doneaster  firm  to  the  testator  against  the  debt  due  from  him 
to  the  Mogador  firm,  which  was  conceded  by  all  parties,  the  two 
firms  being  composed  of  the  same  partners.  The  Defendant  also 
claimed  to  retain,  according  to  his  legal  right  as  executor,  the 
sum  of  £710  19a.  Id.,  in  part  payment  of  the  balance  owed  by 
the  testator  to  the  Mogador  firm,  of  which  the  Defendant  was  one 
of  the  surviving  partners.    This  claim  was  adjourned  into  Court 
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from  Chambers^  and  the  Chief  Clerk  at  the  same  time  certified 
that  if  the  claim  should  be  held  good  it  would  not  be  to  the  advan- 
tage of  the  testator's  estate  to  investigate  further  the  accounts  of 
the  two  partnerships,  which  would  be  very  voluminous. 

The  legal  question  was  accordingly  argued  on  the  assump- 
tion thaty  whatever  the  result  of  taking  the  accounts  might  be,  the 
debt  due  from  the  testator's  estate  would  be  much  larger  than 
£710  19«.  Id.  The  Vice-Chancellor  made  an  order  that  the 
Defendant,  Q.  W.  Morris,  was  entitled  as  executor  to  retain  the 
sum  of  £710  198.  Id.,  and  also  any  further  portion  of  the  testator's 
outstandiDg  estate  which  the  Defendant  might  receive,  in  part 
satisfaction  of  the  debt  of  £3105  3d.  Ad.  mentioned  in  the  Chief 
Clerk's  certificate  to  be  the  testator's  share  of  the  liabilities  of  the 
firm  of  B.  Morris  db  Co.,  and  declared  that  the  accounts  of  neither 
of  the  partnerships  ought  to  be  taken. 

From  this  decision  jff.  Bdbirison,  a  creditor  of  the  testator  to  the 
amount  of  £314,  appealed,  by  special  leave  of  the  Court. 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Bardswdl,  for  the  Appellant : — 

The  right  of  retainer  by  an  ezecntor  is  a  strictly  legal  right ; 
and  is  only  co-extensive  with  the  right  of  payment.  If  the  debt 
is  not  ascertained,  and  not  at  once  payable,  there  is  no  right  of 
retainer.  In  the  present  case,  the  debt  is  not  only  unascertained, 
but  is  incapable  of  being  ascertained  in  a  Court  of  Law.  A  Court 
of  Law  cannot  take  the  accounts  of  a  partnership,  and  therefore 
will  not  allow  the  right  of  retainer  against  a  liability  which 
depends  on  the  result  of  partnership  accounts:  Be  Tastet  v. 
Shaw  (1).  The  Courts  of  Equity  do  not  favour  the  right,  and 
will  not  allow  it  where  it  would  not  be  allowed  at  law :  WHUams 
on  Executors  (2);  Chapman  v.  Twner  (3).  At  all  events,  the 
Court  has  no  power  to  determine  the  question  until  the  accounts 
have  been  taken.  It  may  turn  out  that,  as  between  the  partners, 
there  is  nothing  due  from  the  testator's  estate. 

Mr.  LincUeif,  Q.C.,  and  Mr.  Bury,  for  the  executor : — 

It  was  assumed  by  all  parties  before  the  Vice-Chancellor  that 
whatever  the  result  of  the  accounts  might  be,  there  would  be  a 
balance  due  from  the  estate  of  the  testator  far  exceeding  the  sum 

(1)  1  B.  &  A.  664.       (2)  6tli  Ed.  p.  971.        (3)  11  Vin.  Abr.  D.  2,  pi.  2. 
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of  £710 ;  and  it  was  therefore  useless  to  take  the  accounts  before- 
determining  the  question  of  law.  The  right  of  retainer  is  not 
strictly  confined  to  legal  debts.  The  Courts  of  Law  admit  the 
right  of  retainer  for  equitable  debts,  such  as  debts  due  to  a 
trustee  for  the  executor,  and  the  right  is  also  admitted  in  equity : 
Cochroft  V.  Black  (1).  The  right  of  retainer  in  respect  of  the  result 
of  a  partnership  account  is  not  denied  in  De  Tastet  v.  SJmw  (2) ; 
but  the  Court  of  Law  having  no  machinery  to  ascertain  the 
debt,  could  not  give  effect  to  the  right.  That  is  no  reason  why  it 
should  not  be  enforced  in  equity  where  the  accounts  may  be 
taken.  It  is  no  objection  to  the  right  of  retainer  that  the  debt  is 
a  complicated  one,  or  that  the  debt  is  only  due  to  one  of  the- 
executors :  Kent  v.  Tickering  (3). 

Mr.  Kardake,  Q.C.,  and  Mr.  Bury,  for  the  Plaintiff. 

Mr.  W.  Pearson,  in  reply. 

Sib  W.  W.  James,  L.J.  :— 

I  am  of  opinion  that  the  decision  of  Yiee-Chancellor  HaU  is 
perfectly  right 

There  are  two  questions  before  us  which  have  been  raised  by 
the  Appellant,  and  the  Appellant's  argument  consists,  to  a  great 
extent,  in  mixing  those  two  questions  together. 

As  I  understand  it,  there  were  two  questions  before  the  Vice- 
Chancellor.  The  first  was  the  point  of  law  which  was  argued 
before  him  on  the  assumption  that  there  was  a  debt,  and  which 
has  also  been  the  main  question  argued  before  us,  namely,  that 
a  surviving  partner  who  is  an  executor  has  a  right  of  retainer 
in  respect  of  a  balance  to  be  ascertained  in  Chambers  upon  taking 
the  partnership  accounts.  The  amount  cannot  be  ascertained 
till  the  accounts  are  taken,  but  assuming  that  there  is  a  debt,  and 
that  the  amount  of  the  debt  will  be  ascertained  on  taking  the 
partnership  accounts,  does  the  right  of  retainer  exist,  or  will  it 
exist  when  that  debt  is  ascertained  ?  The  Vice-Chancellor  was 
of  opinion,  and  I  concur,  that  there  was  no  distinction  for  the  pur- 
pose of  retainer  between  a  debt  which  required  accounts  to  be 
taken  and  any  other  debt  which  might  be  the  subject  of  proof  by 


(1)  2  P.  Wms.  298. 
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the  executors — that  the  mere  complication  of  the  details  from 
>vbich  the  amount  of  the  debt  was  to  be  ascertained  could  not  affect 
the  principle.  But  then  it  is  said  that  this  was  as  between  the 
partners  an  equitable  debt  (although  I  am  not  quite  sure  whether 
it  is  not  a  legal  debt  also) ;  that  it  is  a  debt  which  could  not  be 
ascertained  at  law,  but  only  in  equity ;  and,  therefore,  that  a  Court 
of  Law  would  not  allow  it  to  be  the  subject  of  retainer,  and  conse- 
quently, a  Court  of  Equity  would  not  allow  it  to  be  the  subject  of 
retainer.  The  general  principle  has  been  referred  to  in  support  of 
that  doctrine,  that  a  Court  of  Equity  only  gives  the  right  of  retainer 
where  the  Court  of  Law  gives  it  That  doctrine  has  been  the  sub- 
ject of  qualification  and  modification,  as  it  appears  to  me,  arising 
out  of  the  justice  of  the  case.  An  equitable  debt  has  been  allowed 
to  be  retained  in  this  Court ;  Courts  of  Law  have  followed  that, 
and  allowed  equitable  debts  to  be  retained  at  law. 

Then  there  came  the  question  of  debt,  which  could  only  be 
ascertained  through  the  machinery  of  a  Court  of  Equity,  as  in 
De  Tastet  v.  Shaw  (1).  In  that  case  the  Court  of  Law  in  effect 
said,  "  The  plea  tenders  an  issue  which  is  incapable  of  being  tried 
in  this  Court,  for  this  Court  is  unable  tcr  ascertain  the  amount 
of  debt ;  therefore,  we  are  powerless,"  That  would  seem  to  me 
necessarily  to  lead  to  a  reference  to  this  Court  to  supply  that 
defect.  The  executor's  right  of  retainer  being  a  right  in  respect  of 
the  thing  itself,  which  is  the  debt,  and  that  right  being  incapable 
of  being  exercised  through  defect  of  machinery  in  the  Court  of 
Law,  we  are  asked  to  say  that  we  will  refuse  our  machinery  to 
supply  that  defect. 

I  am  of  opinion  that  such  a  course  would  be  really  a  monstrous 
yiolation  of  common  sense  and  common  justice.  I  agree  with 
Yice-Chancellor  Hall,  that  the  decision  in  De  Tastet  \.  Shaw  was 
a  mere  statement  of  the  Court's  inability  to  do  the  justice  which 
the  case  required,  and  therefore  it  became,  as  a  matter  of  ma- 
chinery, necessary  to  resort  to  this  Court  to  do  it.  That  being  so, 
the  right  must  be  exactly  the  same,  as  it  seems  to  me,  whether  it 
is  a  complicated  or  a  simple  right  of  retainer,  and  the  executor 
cannot  be  allowed  to  lose  the  right  because  this  Court  is  the  only 
Court  in  which  the  amount  can  be  properly  and  effectually  ascer- 
tained.   That  was  the  legal  principle,  as  I  understand,  which  the 

(1)  1  B.  &  A.  664. 
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parties  desired  to  have  settled  by  the  Court,  in  order  that  they 
might  know  whether  it  was  worth  their  while  to  go  on  with  any 
further  expense  to  an  estate  where  the  assets  are  very  small 
compared  with  the  amount  of  legal  debts  and  liabilities.  I  think 
that  was  a  very  convenient  course,  because  it  would  be  monstrous 
that  these  parties  should  be  allowed  to  go  on  taking  the  accounts 
at  an  immense  expense,  and  then  have  the  question  of  law  deter- 
mined after  the  accounts  had  been  taken  upon  further  considera- 
tion, when  great  part  of  the  assets  had  been  exhausted. 

Then  arose  the  second  point,  which  to  my  mind  is  wholly  discon- 
nected from  the  first,  namely,  that  the  executor  has  not  averred  a 
debt  in  his  affidavit,  bat  has  only  averred  a  liability  which  may  or 
may  not  ripen  into  a  debt,  because  all  the  liabilities  of  the  part- 
nership may  have  been  paid  by  the  surviving  partners.  Nobody 
ever  suggested  anything  of  the  kind  until  it  was  ingeniously  raised 
by  Mr.  Pearson  in  his  argument  before  us.  The  point  was  never 
discussed — no  evidence  was  ever  required — no  question  was  ever 
put  to  the  Yice-Chancellor,  and  the  Chief  Clerk's  certificate,  which 
is  now  binding  upon  the  parties,  has  found  it  is  not  worth  while 
to  incur  any  further  expense  on  these  accounts,  because  nothing 
can  result  from  it  for  the  benefit  of  anybody. 

Therefore,  the  first  point  being  a  mere  question  of  law  upon  the 
right  of  retainer  on  the  part  of  the  executor,  and  it  being  decided, 
as  the  Yice-Chancellor  has  decided  it,  it  appears  to  me  he  was 
quite  right,  and  the  Chief  Clerk  was  rights  and  the  parties  wei-e 
quite  right,  in  not  incurring  useless  expense  in  inquiring  what 
the  amount  of  the  debt  was  into  which  the  liability  would  ripen, 
and  would  only  ripen  when  the  account  was  taken. 


Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion. 

With  reference  to  the  point  of  law,  which,  I  think,  is  really  the 
only  question  that  has  been  seriously  argued  before  us,  it  is  quite 
clear  that  there  is  a  right  of  retainer  at  law  for  all  legal  debts ; 
and  the  right  of  retainer  is  not  confined  to  them,  but  the  right 
of  retainer  at  law  extends  also  to  equitable  debts  when  the  equit- 
able debts  can  be  ascertained  at  law. 

Then  with  respect  to  the  legal  debts,  it  is  wholly  immaterial 
that  it  is  required  to  take  a  complicated  account  before  you  can 
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ascertain  what  the  amount  of  the  debt  is.  No  doubt,  in  respect  of 
partnership  accounts,  a  distinction  has  been  made  between  partner- 
ship accounts  and  other  accounts,  because  the  partnership  accounts 
cannot  be  taken  at  law ;  and  that  being  so,  it  was  decided,  in  the 
ease  of  I^a  Ta^et  v.  SJuiw  (1),  that  an  executor  cannot  retain  a  debt 
if  it  involves  the  taking  of  the  partnership  account  for  the  pur- 
pose of  ascertaining  whether  there  is  a  debt  or  not 

Then  the  question  that  really  arises  before  us  is,  Would  it  be  at 
all  rational  or  right  to  hold  that,  although  there  may  be  a  right 
of  retainer  by  an  executor,  not  only  for  a  legal  debt,  whether  it 
requires  a  complicated  account  or  not,  but  also  for  an  equitable 
debt,  yet  if  the  equitable  debt  requires  the  taking  of  partner- 
ship accounts,  then  there  should  be  no  right  of  retainer?  It  ap- 
pears to  me  that  that  would  be  a  very  absurd  distinction,  and  that 
we  ought  not  to  sanction  it. 

I  am  of  opinion  that  the  Yice-Chancellor  has  decided  the  point 
correctly. 

Solicitors  for  the  Appellant :  Messrs.  Scott  &  Co. 
Solicitor  for  the  Respondents :  Mr.  W.  H.  Lammin. 
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In  re  WILKINSON  (a  Lunatic). 

Lunactf — Stop-^nrder  by  Assignee  qf  one  (f  the  Next  of  Kin, 

Tho  Court  vr'iW  not  make  an  order  in  the  nature  of  a  stop-order  on  the 
estate  of  a  lunatic  in  favour  of  an  assignee  of  the  next  of  kin. 
In  re  FigoU  (2)  overruled. 

iHE  lunatic  in  this  ease  was  found  to  be  of  unsound  mind*  by 
inquisition  on  the  16th  of  February,  1868,  and  committees  of  her 
person  and  estate  were  appointed.  Her  property  consisted  of 
about  £10,790  in  tho  public  funds,  which  were  transferred  into 
Court  in  the  lunacy.  She  had  five  brothers  and  a  sister,  who 
were  her  sole  next  of  kin. 

On  the  11th  of  November,  1874,  /.  F.  WiUiams,  one  of  the 
next  of  kin,  and  three  of  his  children,  assigned  to  William  Baker 
(1)  1  B.  &  A.  664.  *      (2)  3  Mac.  &  G.  2G8. 
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^  JJ«      all  the  sixth  part  or  other  share  to  which  /.  F.  WUlianis  was  or 

1874       would  be  entitled  on  the  death  of  the  lunatic,  for  securing  the 

In  re       repayment  of  a  sum  of  £400. 

(A  Lunatic).      The  parties  to  the  deed  now  presented  a  Petition  in  the  lunacy, 

praying  that  no  part  of  the  funds  in  Court  or  the  interest  thereof 

might  be  transferred  or  paid  to  any  persons  claiming  in  right  of 

or  under  the  assignors  without  notice  to  W.  Baker. 

Mr.  Batten,  for  the  Petitioners,  referred  to  In  re  Pigott  (1), 
where  a  similar  order  was  made  by  Lord  Truro.  In  a  previous 
case.  In  re  Moore  (2),  a  stop-order  in  more  general  terms  had 
been  granted  by  Lord  Cottenham,  but  the  form  of  the  order  now 
asked  for  was  approved  by  Lord  Truro, 

Mr.  Knox,  for  the  committees,  opposed  the  Petition.  It  was 
against  the  practice  of  the  Court  to-  make  any  order  during  the 
life,  of  a  lunatic  interfering  with  the  administration  of  his  estate 
after  his  death. 

Sib  W.  M.  James,  L  J. : — 

I  think  the  order  in  In  re  Pigott  was  made  j?er  incuriam.  Ac- 
cording to  the  present  practice  in  Lunacy  no  such  order  is  ever 
made  or  will  be  made.  The  Petition  must  be  dismissed  with 
costs. 

Sib  G.  Mellish,  L.  J.,  concurred* 

Solicitors :  Mr.  E.  H.  Barlee;  Messrs.  Parh  Nelson  &  Morgan. 
(1)  3  Mac.  &  G.  268.  (2)  1  Mac.  &  G.  103. 


VOL.  X,]  CHANCEBY  APPEALS.  75 


In  re  C (an  alleged  Lunatic).  l.  jj. 

1874 
Jjuna/^  Regulation  Act,  1862  (25  &  26  Vict,  c.  86),  a.  11 — Inquiry  based  upon         y^^y^ 

Report  of  Commissionen — Order /or  Costs  out  (^alleged  Lunaiic*s  Estate,  Nov.  23. 

Where  an  inquiry  as  to  tbe  lunacy  of  a  supposed  lunatic  had  been  based 
upon  the  report  of  the  Commissioners  in  Lunacy,  and  had  resulted  in  his 
being  declared  of  sound  mind,  the  Court  ordered  the  costs  of  the  proceed- 
ings in  lunacy  and  of  the  inquiry  to  be  paid^  oul  of  the  supposed  lunatic's 
estate. 

IN  Marcby  1873,  Mr.  0,  was  admitted  as  a  person  of  unsound 
mind  into  the  Worcester  County  Lunatie  Asylum  under  the  order 
of  two  justices.  In  pursuance  of  a  report  of  the  Commissioners  of 
Lunacy,  dated  the  23rd  of  May,  1874,  finding  that  his  property  was 
not  duly  protected,  an  inquiry  was  directed  on  the  11th  of  July, 
1874,  as  to  his  state  of  mind,  which,  on  the  demand  of  Mr.  {7.,  was 
had  before  a  jury.  The  jury  returned  a  verdict  that  Mr.  CL  was  of 
sound  mind  and  capable  of  managing  his  own  affairs. 

A  petition  was  now  presented  by  the  Official  Solicitor  of  the 
Court  of  Chancery,  praying  that  Mr.  C  might  be  ordered  to  pay 
the  costs  of  the  said  proceedings  in  lunacy  and  of  the  said 
inquiry.  The  petition  was  served  upon  Mr.  C,  but  he  did  not 
appear. 

Mr.  Leiffh  Penibertony  for  the  Petitioner,  referred  to  the  11th  sec- 
tion of  the  Lunaey  Reffulation  Act,  1862  (1),  and  to  Be  F (2). 

(1)  25  &  26  Vict  0.  86,  s.  11 :  It  by  the  party  or  parties  who  shall  have 

shaU  be  lawful  for  the  Lord  Chancellor,  presented  such    petition,  or   by  the 

intrusted  as  aforesaid,  to  order  the  costs,  party  or  parties  opposing  such  petition, 

charges,  and  expenses  of  and  incidental  or  out  of  the  estate  of  the  alleged 

to  the  presentation  of  any  petition  for  lunatic,  or  partly  in  one  way  and  partly 

a  commission  in  the  nature  of  a  writ  in  another,  as  the  Lord  Chancellor, 

de  lunatico   inquirendo,  or   for   any  intrusted  as  aforesaid  shall  in  each  case 

order  of  inquiry  imder    the  Lunacy  think  proper ;  and  such  order  shall  have 

Regulation   Act^    1853,    and   of  and  the  same  force  and  effect  as  orders  for 

incidental  to  the  prosecution  of  any  the  payment  of  money  made  by  the 

inquiry,  inquisition,  Jssue,  traverse,  or  High  Court  of  Chancery  in  cases  within 

other  proceeding  consequent  upon  such  its  jurisdiction. 
commission  or  order,  to  be  paid  either         (2)  83  L.  J.  (Ch.)  333. 
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L.  JJ.  Sib  W.  M.  James,  L.J.  :— 

1874  The  order  mnet  be  for  payment  of  tlie  costs  out  of  the  estate  of 

In  re  the  alleged  lunatic^  as  directed  by  the  Act ;  but  I  give  no  opinion 

(AW  ALLEGED  ^8  to  tho  manuor  in  which  it  can  be  enforced. 
Lunatic). 

Sir  G.  Mellish,  L.  J.,  concurred. 


The  order  as  drawn  up  was — 

Let  the  oosts,  charges,  and  expenses  incurred  by  the  official  solicitor  of  and  in- 
cidental to  the  report  of  the  Commissioner  in  Lunacy,  dated  the  23rd  May,  1874,  as 

to  the  unsoundness  of  mind  of  the  said  C ,  and  of  the  order  of  the  11th  of  July, 

1874,  for  inquiry  concerning  his  lunacy,  and  of  and  incidental  to  the  prosecution 
of  the  said  inquiry,  and  this  application,  be  paid  by  the  said  C—  out  of  his  estate  ^ 
and  let  such  costs,  &c.,  be  taxed,  &c. 

Solicitors :  Messrs.  Meyndl  &  Pemberton. 


L.  JJ.  EVANS  V.  BEAB. 

^  [1870    E.    54.] 

•         Jdtachment'-JDe/aulting  Trustee^Fossesaion  or  Control^  Debtors  Act,  1869, 

s.  4,  Exception  3. 

In  order  to  bi-ing  a  trustee  \vithin  the  3rd  exception  of  sect.  4  of  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  it  is  not  necessary  that  the  money 
should  have  been  in  his  sole  possession  or  under  his  sole  control.  Therefore, 
where  a  sum  of  money,  forming  part  of  the  assets  of  a  testator^s  estate,  was 
paid  into  a  bank  to  the  joint  account  of  two  executors,  with  power  to  one  of 
them  to  draw  cheques,  and  he  drew  out  the  money  and  misapplied  it,  and 
an  order  was  made  against  both  executors  for  payment  of  the  money  into 
Court: — 

Eeld  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  other  ex* 
ecutor  was  within  the  exception,  and  that  a  writ  of  attachment  might  be 
issued  against  him  for  non-payment  of  the  money. 

A  writ  of  attachment  for  non-payment  of  money  is  a  matter  of  right,  and 
the  Court  has  no  discretion  to  refuse  it. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

The  bill  was  filed  by  a  residuary  legatee  under  the  will  of  Thomas 
S%Mon  against  his  surviying  executor,  John  Bear,  and  the  per* 
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sonal  representative  of  a  deceased  execatori  William  Drake,  for       L.  JJ. 

ihe  administration  of  the  estate,  and  charging  the  executors  with       i874 

breach  of  trust,  by  which  some  of  the  trust  funds  had  been  lost.  eyIns 

The  testator  died  in  1852.  „*^- 

Beab. 

IF.  Drake  was  a  solicitor,  and  acted  almost  exclusively  in  the        — 
administration  of  the  estate.    /.  Bear  was  a  village  schoolmaster, 
of  advanced  age ;  he  took  very  little  part  in  the  administration 
except  by  joining  in  receipts. 

W.  Drake  misappropriated  a  considerable  sum  of  money,  and 
4ied  in  December,  1866. 

The  Chief  Clerk's  certificate  found,  among  other  things,  that 
the  executors  had  jointly  and  severally  received  a  sum  of  £4670, 
being  the  proceeds  of  the  sale  of  certain  real  estate  of  the  testator ; 
and  that,  after  deducting  the  payments  which  they  had  made, 
there  was  a  balance  due  from  them  of  £2203. 

By  the  order  on  further  consideration,  /.  Bear  and  the  estate  of 
W.  Drake  were  declared  jointly  and  severally  liable  to  pay  the 
said  sum  of  £2203,  and  /.  Bear  and  the  administrator  of  W. 
Drake  were  ordered  to  pay  the  money  into  Court  by  a  day  therein 
named. 

The  money  not  having  been  paid  at  the  appointed  time,  the 
Plaintiff  moved  for  an  attachment  against  Bear. 

It  appeared  from  the  affidavits  filed  by  Bear  that  he  had  him- 
self received  no  part  of  the  money  which  had  been  lost ;  that  the 
purchase-money  for  the  estate  had  been  paid  into  the  Dereham 
Bank  to  the  joint  account  of  the  two  executors,  and  had  been 
drawn  out  by  W.  Drake,  under  an  authority  to  the  bank  to  honour 
fais  cheques.  He  also  swore  that  he  was  unable  to  pay  the  money, 
and  had  no  property  except  a  small  life  annuity. 

It  was  also  in  evidence  that  Bear  was  upwards  of  seventy-five 
years  of  age,  and  exceedingly  infirm  and'in  a  bad  state  of  health, 
and  that  an  arrest  would  endanger  his  life. 

The  Master  of  the  Bolls  held  that  Bear  was  not  protected  by 
the  Debtors  Ad,  and  that  the  Court  had  no  discretion  to  prevent 
the  writ  from  issuing.  From  this  decision  Bear  appealed,  the 
•writ  having  been  suspended  by  the  Lords  Justices  in  the  mean- 
time. 

Vol.  X.  S  1 
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L.  JJ.  Mr.  OozenS'Hardy,  for  the  Appellant : — 

1874  First :  this  is  not  a  case  within  the  exceptions  in  the  DMors  Act, 

EvAKs  1869,  and  Bear  is  therefore  protected  from  arrest.  The  only 
B^R.  exception  bearing  on  the  case  is  the  3rd  exception  mentioned  in 
sect.  4,  namely,  **  Default  by  a  trustee  or  person  acting  in  a  fidu- 
ciary capacity  and  ordered^  to  pay  by  a  Court  of  Equity  any  sum 
in  his  possession  or  under  his  control."  The  money  never  was  in 
Bear's  possession  or  under  his  control,  for  it  was  in  the  joint  pos- 
session of  himself  and  his  co-executor.  At  all  events,  he  never 
had  any  benefit  from  it,  and  was  guilty  of  no  moral  delinquency : 
MidcUeton  v.  Chichester  (1). 

Secondly:  the  issuing  of  the  writ  is  in  the  discretion  of  the 
Court.  The  issuing  of  the  attachment  was  a  matter  of  course 
before  the  Act,  because  without  it  no  writ  of  sequestration  could 
be  obtained.  Now,  under  the  8th  section,  a  sequestration  can  be 
obtained  at  once.  A  motion  for  committal  to  prison  under  the 
5th  section  of  the  Act  is  discretionary :  Order  in  Chancery  under 
DAtors  Act,  1869,  rr.  9, 10, 11  (2) ;  and  there  is  no  reason  why  an 
attachment  should  be  on  a  different  footing.  This  is  a  very  hard 
case,  and  no  good  can  result  from  the  attachment,  and  it  ^lU  m 
all  probability  result  in  the  death  of  the  Defendant. 

Mr.  jE77is,  for  the  Plaintiff. 

Sir  W.  M.  James,  L.  J. : — 

I  am  very  sorry  that  we  must  hold  that  the  Master  of  the  Bolls 
was  right.  It  is  quite  dear  that  the  3rd  exception  in  the  Debtors^ 
Ad  applies.  The  two  executors  have  been  declared  severally  aa 
well  as  jointly  liable  for  the  money ;  that  being  so,  we  have  no* 
discretion.  The  case  is  entirely  taken  out  of  the  Debtors  Act,  and 
the  old  law  and  practice  are  applicable.  The  appeal  must  be 
dismissed,  but  without  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  Sole,  Turner,  <&  Knight. 
Solicitor  for  the  Bespondent :   Mr.  /.  Lott,  agent  for  Messrs.. 
DarvOl  d  Co.,  Windsor. 

(1)  Law  Rep.  6  Ch.  152.  (2)  See  Law  Bep.  6  Cli.  xxxiiL 
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In  re  MAEY  SMITH  (a  Lunatic).  l.jj. 

Convertwn'-Lunatic's  EsiaU^Sale  of  Seal  Estate^Lease  (f  MinerdU  far  a         1J52 
grou  Sum^Tenant  in  Ckmman^Subiequent  Confirmation  by  the  Cowri^      Nov.  28. 
Lunacy  BeyukUion  Act,  1853  (17  A  18  Vict.  c.  70),  m.  124, 130, 131.  

A.J  B.,  and  C  were  tenants  in  common  in  fee  of  land.  C.  became  of  on- 
aound  mind.  A.  and  B.  sold  part  of  the  land,  and  convened  tbeir  shares  to 
a  purchaser.  They  also  granted  a  lease  of  the  minerals  under  other  parts, 
and  demised  their  shares  to  the  lessee,  in  consideration  of  a  gross  sum  of 
money  payable  by  instalments,  called  in  the  lease  rent,  within  a  limited 
time.  In  both  deeds  they  covenanted  that  0.  should  concur,  and  that  they 
would  hold  her  share  of  the  moneys  payable  in  trust  for  her. 

B,  afterwards  became  also  of  unsound  mind,  and  A.  sold  other  parts  of  the 
land,  and  granted  leases  of  minerals  under  other  parts  for  a  like  consideration, 
covenanting  in  like  manner  that  B.  and  C7.  should  concur,  and  that  he  would 
hold  their  shares  of  the  moneys  payable  in  trust  for  them.  B,  and  (7.  were 
both  found  lunatic  by  inquisition ;  and  the  Court  confirmed  the  sales  and 
leases,  and  ordered  the  committee  to  execute  the  deeds. 

C,  died,  leaving  B.  her  heir-at-law  and  sole  next  of  kin.  Afterwards  B, 
died  also : — 

jffddf  that  the  leases  were  in  the  nature  of  absolute  sales  of  portions  of  the 
real  estate ;  that  the  confirmation  of  the  sales  and  leases  were  sales  under  the 
124th  section  of  the  Lunacy  BeguJation  Act,  1853 ;  and  that  as  between  the 
real  and  personal  representatives  of  B.  the  proceeds  both  of  the  sales  and  the 
leases  effected  after  B,  became  of  unsound  mind  belonged  to  her  heir-at-law 
as  real  estate. 

But  held,  that  as  to  the  shares  both  of  B»  and  C  in  the  proceeds  of  the 
sale  and  lease  in  which  B,  concurred,  they  were  converted  into  personalty, 
and  belonged  to  BJs  next  of  kin. 

In  this  case  petitions  were  presented  by  the  heir-at-law,  and  by 
the  legal  personal  representative  of  Mary  Smith,  a  lunatic^  de- 
ceased, raising  the  question  whether  certain  parts  of  her  property 
were  real  or  personal  estate. 

Oearge  Smith,  the  father  of  the  lunatic,  by  his  will  dated  the 
2l8t  of  March,  1831,  gave  his  residuary  real  and  personal  estate 
to  his  son  and  daughters»  SamMtd  Smith,  Martha  Smith,  Mary  Smith, 
and  Sarah  Smith,  their  heirs,  executors,  administrators,  and  assigns, 
respeetirely,  as  tenants  in  common. 

The  testator  died  shortly  after  the  date  of  his  will. 

Previously  to  the  year  1853,  Martha  Smith  became  of  unsound 
mind,  but  was  not  so  found  by  inquisition.   By  an  indenture  dated 

E2  1 


80  CHANOEBY  APPEALa  [L:  R. 

L.  JJ.      the  13th  of  January,  1853,  in  consideration  of  £1500  paid  to 

1874        Samuel,  Mary,  and  Sarah — as  to  three-fourths  for  their  own  use, 

jn  i-e       and  as  to  one-fourth  in  trust  for  Martha — Samud,  Mary,  and 

U^SiiATi^.  ^^*'^*  demised  certain  portions  of  the  real  estate,  with  power  to 

work  the  entirety  of  the  mines,  to  Messrs.  Hickman,  for  thirty-one 

years,  reserving  a  mining  rent  of  dE487  10«.  every  half-year,  until 
the  24th  of  June,  1861,  and  upon  the  25th  of  December,  1861, 
£450,  after  which  no  further  rent  was  reserved,  with  a  proviso 
that  they  should  hold  one-fourth  part  of  the  moneys  so  paid  for 
the  security  of  themselves  in  respect  of  the  covenants  entered  into 
by  them  for  the  ultimate  confirmation  of  the  demise  by  Martha, 
and  for  quiet  enjoyment  in  the  meantime,  and  subject  thereto  in 
trust  for  Martha. 

On  the  13th  of  October,  1853,  Samuel,  Mary,  and  Sarah  sold 
certain  other  parts  of  the  real  estates,  and  the  mines  under  them. 
By  the  deed  of  conveyance  they  conveyed  their  undivided  three- 
fourths  to  the  purchaser,  and  covenanted  that  Martha  should  con- 
vey her  share,  and  that  they  would  stand  possessed  of  one-fourth 
of  the  purchase^money  in  trust  for  her. 

On  the  8th  of  December,  1854,  Mary  having  then  also  become 
of  unsound  mind,  although  not  so  found  by  inquisition,  Samuel  and 
Sarah  sold  another  portion  of  the  real  estate,  with  the  mines  under 
it  By  the  deed  of  conveyance  they  conveyed  their  two  undivided 
fourth  parts  to  the  purchasers,  and  covenanted  that  Martha  and 
Mary  should  convey  their  shares,  and  that  Samuel  and  Sarah 
would  hold  two-fourths  of  the  purchase-money  in  trust  for  them 
equally. 

By  an  indenture  dated  the  8th  of  July,  1855,  in  consideration 
of  £337  10«.  then  paid  to  Samuel  and  Sarah,  as  to  two-fouilhs 
thereof  for  their  own  use,  and  as  to  two-fourths  in  trust  for  Martha 
and  Mary,  and  in  consideration  of  £1600  68.  3d.  to  be  paid  to  the 
same  persons  in  the  same  manner,  at  the  times  thereinafter  men- 
tioned, Samuel  and  Sarah  demised  their  two  fourth  shares  in  cer- 
tain other  parts  of  the  real  estates,  and  in  the  mines  and  mine- 
rals thereunder  (with  power  to  work  the  entirety  of  such  mines 
and  minerals)  to  David  Jones  for  twenty-one  years,  reserving,  by 
way  of  mining  rents,  upon  every  25th  of  March  and  29th  of  Septem- 
ber, up  to  the  29th  of  September,  1859,  £168 15a.,  and  £81  lis.  dd. 
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on  the  25th  of  March,  1860,  with  a  proviso  that  the  two  lessors      L.  JJ. 

should  stand  possessed  of  two-fourths  of  the  moneys  payable       i874 

under  the  lease  upon  trust  for  the  protection  of  the  lessors  against       ]f^ 

the  covenants  therein  contained  for  the  eventual  demise  of  the  ?^*^  S"°™ 

(a  Lotatto). 

shares  of  Martha  and  Mary,  and  for  quiet  enjoyment  thereof  in  the        

meantime,  and  subject  thereto  nipon  trust  for  Martha  and  Mary 
equally. 

Sarah  Smiih  died  on  the  23rd  of  June,  1856,  having  by  her  will 
given  all  her  real  and  personal  estate  to  her  brother  and  sisters, 
Samuel,  Martha,  and  Mary,  in  equal  shares. 

On  the  29th  of  August,  1856,  the  27th  of  April,  1858,  and  the 
17th  of  July,  1860,  Samuel  Smith  sold  and  conveyed  other  small 
portions  of  the  real  estate  in  a  similar  way,  covenanting  to  stand 
possessed  of  two-thirds  of  the  purchase-money  in  trust  for  Martha 
and  Mary. 

By  an  indenture  dated  the  18th  of  May,  1860,  Samuel  Smith 
demised  a  further  portion  of  the  estates  to  P.  Bdberts  and  E.  Yard- 
ley  for  the  term  of  twelve  years,  with  liberty  to  work  the  mines, 
paying  a  surface  rent  of  £8  lis.  6d.,  and  the  sum  of  £373  2s.  6d. 
on  the  execution  of  the  indenture,  and  a  further  sum  of  £1650 
by  half-yearly  instalments  of  £150  each ;  with  a  proviso  that  he 
should  stand  possessed  of  the  two-thirds  of  the  said  several  sums 
in  trust  for  Martha  and  Mary  equally. 

Samud  Smiih  died  on  the  27th  of  September,  1861,  having  ap- 
pointed /.  F.  Adams  his  executor. 

In  January,  1862,  Martha  Smith  and  Mary  Smith  were  both 
found  lunatic  by  inquisition.  The  same  committee  was  appointed 
of  both  estates. 

A  bill  was  filed  by  the  committee  against  /.  F.  Adams  praying 
an  account  of  all  moneys  received  by  Samuel  Smith  or  his  execu- 
tor for  the  benefit  of  Martha  and  Mary,  and  for  an  inquiry  whether 
it  would  be  for  the  benefit  of  the  lunatics  to  adopt  and  confirm  the 
before-mentioned  sales  and  leases. 

This  suit  was  compromised  by  two  agreements,  dated  the  14th 
of  November,  1866,  by  which  it  was  agreed,  among  other  things, 
subject  to  the  sanction  of  the  Court,  that  the  several  sales  and  leases 
should  be  confirmed,  and  that  the  Defendant  should  pay  to  the 
committee  the  sum  of  £5056  19s.  for  the  proportion  payable  to 
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L.  JJ.      Martha  Smith  of  the  moneys  arising  from  the  before-mentioned 

1874       sales  and  leases,  and  a  like  snm  for  the  proportion  payable  to 

Jf^  M       Mary  Smith. 

fi^Um^.      ^^^^  ^^^^  ^i®^  *^  February,  1867,  intestate,  leaving  Mary 

her  sole  next  of  kin  and  heiress-at-law,  and  the  committee  of 

Mary^s  estate  was  appointed  her  administrator. 

By  an  order  of  the  Lords  Justices,  dated  the  5th  of  August, 
1867,  and  made  both  in  the  Chancery  snit  and  in  Lunacy,  the 
Court  ordered  the  compromise  to  be  carried  into  effect,  and  that 
out  of  the  two  sums  of  £5056  19«.  each,  when  paid  to  the  com- 
mittee, two  sums  of  £2586  15«.  lOd.  each,  which  represented  the 
shares  of  Martha  and  Mary  in  moneys  arising  from  the  sales  of  real 
estate  should  be  carried  to  the  **  Beal  Estate  Account "  in  the 
matter  of  the  lunacy  of  Mary  Smith,  and  two  sums  of  £2503  2a.  lOd. 
each,  which  represented  the  shares  of  MartJia  and  Mary  in  moneys 
arising  from  the  leases  of  the  mines,  should  be  carried  to  the 
^*  Mineral  Account  •'*  in  the  same  matter. 

Mary  Smith  was  now  also  dead.  She  left  a  will  made  before 
she  became  of  unsound  mind,  and  petitions  were  presented  by  her 
heir-at-law  and  the  administrator  with  her  will  annexed,  respectively 
claiming  the  two  funds  standing  to  the  "  Beal  Estate  Account " 
and  the  *^  Mineral  Account." 

Mr.  /•  PearMtij  Q.C.,  and  Mr.  Everitt,  for  the  heir-at-law : — 

We  claim  both  the  funds  as  real  estate.  First,  as  to  the  ^'  Beal 
Estate  Account."  It  is  composed  principally  of  the  proceeds  of 
sales  effected  by  Samud  and  Sarah,  or  Samiiel  alone,  after  Mary 
became  of  unsound  mind.  It  will  not  be  contended  that  these 
sales  could  have  any  effect  in  changing  the  nature  of  the  property 
independently  of  the  proceedings  in  lunacy.  The  Court  has  no 
power  to  conyert  (he  real  estate  of  a  lunatic  or  an  infant  into 
personalty :  Steed  y.  Preece  (1).  The  order  confirming  the  sales 
must  haye  been  made  under  the  124th  section  of  the  Lunaty 
Begvlation  Act,  1853  (16  &  17  Vict.  c.  70),  which  giyes  power  to 
the  Court  to  direct  the  committee  to  sell  or  join  in  the  sale  or 
partition  of  the  lunatic's  land,  but  the  Legislature  was  careful  to 

(1)  Law  Kep.  18  Eq.  192. 
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proyide  that  the  proceeds  of  such  sale  should  be  held  in  the       L.  JJ. 
xnanner  directed  hj  the  135th  section — that  is,  as  real  estate.  1874 

Secondly,  as  to  the  proceeds  of  the  minerals.  These  leases  were  j^ 
not  in  the  usual  form  of  mining  leases ;  there  was  no  royalty  or  u^^^^ 
surface  rent  reserved ;  they  were,  in  fact,  sales  of  the  minerals  to  — 
be  got  within  a  certain  time,  in  consideration  of  a  gross  sum,  pay- 
able by  instalments.  The  consideration  money  must,  therefore,  be 
treated  as  ordinary  purchase-money.  But  if  they  are  treated  as 
leases  the  result  will  be  the  same,  for  the  confirmation  of  the 
Courts  if  valid  at  all,  must  date  back  to  the  granting  of  the  lease, 
and  at  that  time  the  mines  were  not  open.  The  Court  must 
therefore  have  acted  not  under  the  130th  section,  which  relates  to 
open  mines,  but  under  the  131st,  which  gives  power  to  authorize 
leases  of  mines  unopened,  in  which  case  it  is  expressly  provided 
that  the  proceeds  are  to  be  held  as  real  estate.  The  lunatic,  if  of 
sound  mind,  might  have  treated  the  lessee  as  a  trespasser,  and 
restrained  him  from  working:  Hole  v.  Thomas  (1);  Arthur  v. 
Lamb  (2) ;  Bailey  v.  Eobion  (3). 

With  respect  to  the  dispositions  of  the  property  in  which  Mary 
SmUh  concurred,  we  admit  that  they  operated  as  a  conversion  of 
her  own  share ;  but  we  contend  that  they  did  not  affect  the  cha- 
racter of  the  share  of  Martha,  which  has  subsequently  devolved 
upon  her  as  her  heiress-at-law,  and  we  claim  the  money  represent- 
ing that  share  as  real  estate. 

[They  also  referred  to  Henderson  v.  Eason  (4)  and  Jacobs  v. 
Seward  (5).] 

Mr.  Ince,  for  the  legal  personal  representative : — 

The  sales  have  been  treated  by  the  other  side  as  sales  made  by 
the  Cburt  under  the  authority  of  the  Lunaoy  BeytUation  Act.  But 
the  Court  had  power  to  confirm  sales  independently  of  the  Act. 
The  confirmation  operated  not  as  a  present  sale  but  as  ratifying 
a  previous  transaction,  which  the  Court  accepted  with  all  its 
incidents.  If  it  was  under  any  of  the  sections  of  the  Act,  it  was 
nnder  the  122nd  section,  which  empowers  the  Court  to  carry  into 

(1)  7  Ves.  589.  (3)  Law  Rep.  5  Ch.  180. 

(2)  2  Dr.  &  Sxn.  428.  (4)  17  Q.  B.  701;  2  Ph.  308. 

(5)  Law  Hep.  4  0.  P.  328. 
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L.  JJ.      effect  contracts  for  sale  of  a  lunatic's  property.    It  is  not  correclr 

1874       to  say  that  the  Court  never  changes  the  nature  of  a  lunatic's  estate. 

jn  re       It  ^^  always  done  so  of  its  own  inherent  jurisdiction  if  it  sees  it 
S^LtoaticT  *^  ^  ^^'  *^®  benefit  of  the  lunatic,  and  if  for  such  a  purpose  it 

is  found  necessary  to  convert  the  estate,  it  is  converted  for  all 

intents  and  purposes :  Ex  parte  Bromfidd  (1)  ;  Oxenden  v.  Lord 
Comphn  (2). 

Our  claim  is  still  stronger  with  regard  to  the  proceeds  of  the- 
minerals.  Even  assuming  that  the  lessees  might  have  been  treated 
as  trespassers,  the  Oourt  held  it  for  the  benefit  of  the  lunatic  not 
so  to  treat  them,  but  to  ratify  the  leases,  and  merely  to  ask  for  an 
account  But  by  so  doing  it  was  assumed  that  the  proceeds  were 
personal  estate,  like  the  ordinary  proceeds  of  a  mining  lease: 
BenUey  v.  Bales  (3).  The  leases  were  not  sales  out-and-out,  they 
were  in  a  form  not  unusual  in  mining  districts,  and  the  payments 
were  in  the  nature  of  rent^  and  belong  to  the  personal  estate. 

With  respect  to  the  dispositions  of  the  property  in  which  the 
lunatic  concurred,  her  heir-at-law  is  estopped  from  saying  there 
was  no  conversion  both  as  to  her  own  and  her  sister's  share. 

Mr.  Eyre  appeared  for  the  next  of  kin,  but  the  Court  held  that 
he  had  no  locm  standi,  and  declined  to  hear  him. 

Sib  W.  M.  James,  L J. : — 

I  am  of  opinion  as  to  both  the  sums  in  question  that  the  heir- 
at-law  is  entitled  to  them  as  real  estate.  I  start  with  this  prin- 
ciple, that  this  Court,  whether  we  or  our  predecessors  were  sitting 
here,  must  be  assumed  and  presumed  to  have  acted  rightly  and 
lawfully,  and  not  to  have  done  anything  that  it  could  not  right- 
fully and  lawfully  do.  It  had  no  power  to  deal  with  the  lunatics' 
real  estate  except  under  the  provisions  of  the  Act  of  Parliament 
to  which  we  have  been  referred.  To  a  certain  extent  this  Court 
can  deal  with  real  estate,  with  regard  to  timber,  for  instance, 
which  was  the  subject  of  one  of  the  cases  referred  to  by  Mr.  Inee; 
that  is,  if  in  the  due  management  of  the  estate  it  is  necessary  te 
cut  down  timber  which  is  too  old,  or  which  it  is  desirable  to  cut 

(1)  1  Ves.  453,  461.  (2)  2  Ves.  69,  71. 

(3)  4  Y.  &  C.  Ex.  182. 
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down  for  the  benefit  of  other  timber,  then  that  wonld  be  understood       L  JJ. 
as  done  in  the  dne  management  of  the  estate,  like  cntting  a  crop  of       1874 
hay.    Of  course  in  that  case  it  is  conyerted  into  a  chattel,  the       /»  re 
value  of  which  belongs  to  the  personal  estate.    But  to  dispose  of  (a^^at^ 
a  piece  of  fee  simple  land,  or  to  dispose  of  a  whole  wood  upon  the 
land,  or  the  whole  minerals  under  it»  is  in  fact  disposing  of  the 
lunatics'  real  estate  in  substance,  and  the  Court  must  be  assumed 
to  have  dealt  with  the  lunatics'  real  estate  under  some  statute 
authorizing  them  in  that  behalf. 

Now  how  did  it  happen  in  this  case  that  the  thing  was  done  ? 
Persons  of  sound  mind  being  tenants  in  common  with  persons  of 
unsound  mind  deal  with  the  property  in  sach  a  way  as  that  the 
whole  property  is  entered  upon  by  a  stranger.  That^  no  doubt, 
was  either  a  trespass  or  a  conversion  of  the  property  of  persons  of 
unsound  mind,  for  which  there  was  no  legal  defence,  and  which 
would  entitle  those  persons  to  bring  an  action  of  trespass  or  trover, 
or  file  a  bill  for  an  account  against  their  co-tenants  in  cdmmon. 
Such  an  action  would  have  been  a  personal  action.  Instead  of 
doing  that,  and  disturbing  the  arrangement  which  was  for  the 
benefit  of  everybody,  it  was  considered  by  this  Court,  confirming 
th«  report  of  the  master,  that  it  was  better  for  the  lunatics  that 
the  arrangement  which  had  been  made  by  the  persons  of  soimd  mind 
should  also  be  made  on  behalf  of  the  lunatics,  that  is  to  say,  it  was 
considered  by  this  Court  desirable  for  the  lunatics  to  concur  with 
the  persons  of  sound  mind  in  selling  the  property  which  had  been 
sold,  receiving  their  share  of  the  purchase-money.  The  fact  that 
the  arrangement  had  been  already  made  and- the  conveyance 
executed  by  persons  of  sound  mind  cannot  make  any  difference. 
The  Court  did  approve  of  the  committee  of  the  lunatics  concur- 
ring with  the  other  persons  in  making  a  conveyance  of  the  lunatics' 
shares,  the  lunatics  receiving  the  proper  proportion  of  the  purchase- 
money.  It  can  make  no  diBerence  that  there  had  been  a  suit  in 
Chancery  upon  the  subject  as  between  the  lunatics  and  the  repre- 
sentatives of  the  persons  of  sound  mind.  That  is  only  a  part  of 
the  history  of  the  case.  Under  those  circumstances  it  was  con- 
sidered better  to  make  the  sale,  and  it  was  made  accordingly. 
There  can  be  no  question  whatever  with  respect  to  the  proceeds  of 
that  which  was  sold  in  fee  simple. 
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U  J  J.  Then  it  appears  to  me,  when  we  consider  what  was  done  with 

1874  regard  to  the  mines,  that  there  is  substantially  no  difference  be- 
jTre  tween  those  dispositions  and  the  others.  They  were  not  really 
Ca^otSi^  leases  of  mines — not  what  in  common  parlance  would  be  called 
-— -  leases  of  mines,  nor  such  as  this  Court  would  ever  make  when 
granting  leases  of  mines.  The  C!ourt  neyer  takes  a  gross  sum 
down,  which  would  be  in  the  nature  of  a  premium  or  fine  for 
granting  a  lease,  leaving  no  rent  hereafter.  It  was  in  fact  in 
each  case  a  right  to  take  the  minerals  for  a  certain  term  of  years 
upon  the  payment  of  a  gross  sum ;  not,  indeed,  a  sum  payable  at 
once,  but  payable  by  instalments  at  periods  which  extended  oyer 
some  years.  In  fact  there  was  left  a  term  of  years  still  remain- 
ing, during  which  the  right  of  the  lessee  was  to  continue.  He 
had  no  legal  right  under  it  He  might  have  been  stopped  by  the 
lunatic  tenant  in  common  at  any  time,  but  there  being  the  thing 
still  to  be  worked,  the  property  still  ungot,  and  the  one  sum  to  be 
paid  for  it,  the  Court  said :  '*  We  are  of  opinion  it  is  for  the  interest 
v)f  the  lunatics  to  concur  with  the  other  tenants  in  common  in 
making  a  conyeyance  or  grant  of  the^  mines  part  of  the  real  estate 
of  the  testator  for  a  sum  of  money  down."  That  sum  of  money 
so  paid  down  is  purchase-money  for  that  interest,  and  to  be  dealt 
with  exactly  in  the  same  way  as  the  135th  section  says  fines  and 
premiums  are  to  be  dealt  with,  and  is  as  much  real  estate  as  the 
other  sum,  and  both  sums  must  be  dealt  with  as  real  estate,  and 
paid  to  the  heir-at-law.  That  is,  however,  subject  to  this,  that 
whatever  Mary^  the  sister  who  was  of  sound  mind,  granted,  or 
professed  to  grant,  with  regard  either  to  her  own  or  Martha's 
share,  is  bound  by  what  Jlfary  so  did,  and  it  was  utterly  impossible 
for  her  to  dispute  it  afterwards  when  she  survived  and  became 
heiress-at-Iaw.  The  proceeds  of  MarthjCt  share  must  be  considered 
as  personal  estate.  There  will  be  no  difficulty  in  ascertaining 
how  much  is  dae  to  that  part  which  will  go  to  the  legal  person^ 
representotive  and  the  other  part  which  will  go  to  the  heir-at- 
law. 

Sib  6.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.    It  appears  to  me  that  we  have 
really  to  discover  which  are  the  sections  of  the  Act  under  which 
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our  predecessors  acted  when  they  confirmed  the  sale  of  the  real       h.  JJ. 
estate  and  the  leases  of  the  mines.  I874 

With  respect  fo  tlie  sale  of  the  real  estate,  I  am  clearly  of  jj7r« 
opinion  they  made  that  confirmation  under  the  124th  section.  By  ^^^  ^"^ 
that  section  it  is  provided  that  when  the  lunatic  is  entitled  to  an  — 
undiTided  share  of  land,  and  it  appears  to  the  Ck)urt  expedient 
that  the  sale  of  the  land  should  he  made,  the  Court  may  concur 
on  behalf  of  the  lunatic  with  the  other  tenants  in  common  in 
making  a  sale.  It  appears  to  me  that  is  what  the  Court  did  in 
this  case.  It  is  trae  that  the  tenants  in  common  made  the  sale  on 
behalf  of  the  lunatics  previous  to  the  commission  under  which  Martha 
and  Mary  were  declared  lunatics,  and  the  Court  on  their  behalf  con- 
sidered what  was  best  to  be  done,  and  what  the  Court  did  Was  to 
ooncur  in  the  sale  already  made.  I  am  of  opinion  that  the  Court 
had  power,  just  as  they  might  have  concurred  in  a  sale  then  to  be 
made,  to  concur  in  a  sale  which  the  other  tenants  in  common  had 
previously  made.  That  is  what  I  think  they  did.  Then  the  con- 
cluding part  of  the  section  says  that  the  proceeds  of  the  sale  are  to 
be  considered  as  part  of  the  real  estate.  I  come  to  the  conclusion 
also  (although  there  is  more  difficulty  about  that),  that  the  same 
observation  really  applies  to  the  mines.  The  Court  must  have 
acted  under  the  124th,  the  130th,  or  the  131st  section,  in  confirm** 
ing  the  lease  of  the  mines.  I  think  it  could  hardly  be  a  lease 
under  the  130th  section.  That  enables  the  Cowitf  where  a  lunatic 
is  entitled  in  fee  to  an  open  mine,  to  make  a  lease  of  that  mine  for 
such  a  term  of  years,  with  such  rents,  royalties,  reservations, 
covenants  and  agreements  as  the  Lord  Chancellor  shall  order.  If 
the  Court  acted  under  that  section,  they  would  clearly  reserve  a 
yearly  rent  or  royalty,  and  whatever  part  of  the  rent  or  royalty 
became  due  during  the  lunatic's  lifetime,  would  be  personal  estate, 
and  the  heir  would  be  entitled  to  any  rent  or  royalty  which 
became  due  after  the  death  of  the  lunatic.  But  if  this  was  to  be 
considered  as  a  lease  under  this  section,  the  heir  would  be  en- 
titled to  the  mine — ^to  the  legal  estate  and  the  reversion  in  it — ^but 
no  part  of  the  proceeds  would  belong  to  him.  I  do  not  think  it 
can  properly  be  considered  a  lease  under  the  130th  section,  and 
there  is  also  a  difficulty  in  taking  it  under  the  131st  section,  sup- 
posing it  is  to  be  considered  as  an  unopened  mine.    It  appears  to 


88  OHAKOEBT  APPEALS.  [L.  B. 

L.  JJ.       me,  with  regard  to  the  other  mode  of  dealing  with  the  minerals  or 

1874        the  surface  of  the  land,  that  the  covenant  as  to  the  minerals  is  not 

"^^       such  an  one  as  the  Court  would  hare  assented  to  if  it  had  been 

Maby  Smith  asked  in  the  first  instance  what  sort  of  lease  should  be  made  of  the 
(A  Lunatic).  i      ^ 

—        lunatics'  mines,  either  open  or  unopened.    In  substance  the  Court 

really  confirmed  a  sale  of  the  lunatics'  mines,  that  is,  part  of  the 
lunatics'  real  estate,  which  had  been  made  by  the  tenants  in  com- 
mon, and  therefore  that  must  follow  the  same  rule  as  the  sale  of 
the  real  estate  itself.  I  also  agree  with  what  the  Lord  Justice  has 
said  as  to  the  particular  contracts  made  with  Mary. 

Their  Lordships  ordered  that  the  costs  of  and  relating  to  the 
sales  should  be  paid  out  of  the  real  estate.  Each  party  to  have 
his  own  costs  of  the  present  application. 

Solicitors  for  the  Appellants :  Messrs.  8.  F.  Miller  dk  Son^  agents 
for  Mr.  /.  E.  ThursfiM,  Wednesbury. 

Solicitors  for  the  Bespondent:  Messrs.  Clarhe,  Woodcock,  dt 
Byland. 


.  L,  JJ.  Ex  parte  MACKENZIE.    In  re  HELLIWELL. 

1874 

s^y^  Bankruptcy  Aet^  1869,  «.  12S'-'Co7npo8iiton^Segistrat%(m  o/  BesoltUions^ 

Nov,  21.  Anstotr  by  Debtor  to  Inquiries. 

At  a  meeting  of  creditors  nnder  a  petition  for  liquidation  the  solicitor  of 
a  creditor  asked  the  debtor  whether  a  certain  letter  was  in  his  handwriting. 
He  replied  that  it  was  not  He  was  then  asked  whether  it  had  been  written 
by  his  authority.  His  solicitor  thereupon  asked  to  see  it.  This  was  refused, 
and  the  debtor,  under  the  advice  of  his  solicitor,  declined  to  answer  the 
question,  and  the  examination  was  dropped,  without  the  nature  of  the  letter 
being  made  known  to  the  meeting.  Resolutions  for  accepting  a  oompoBition 
were  then  passed : — 

Mtld  (affirming  the  decisions  of  the  Registrar,  the  County  Court  Judge,  and 
the  Chief  Judge),  that  there  had  been  no  such  refusal  by  the  debtor  to  give 
information  as  would  render  the  resolutions  invalid. 

X  HIS  was  an  appeal  by  Mackenzie  &  Go.,  creditors  of  HeUitvell, 
from  a  decision  of  the  Chief  Judge  refusing  to  vary  an  order  of 
the  Judge  of  the  County  Court  at  Halifax  confirming  an  order 
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of  the  Begiatiar  for  the  registration  of  resolations  for  compo-      L.  JJ. 
sition.  1874 

Eoiph  8.  Hdliwell  carried  on  business  at  Halifax  under  the     Ezparu 
firm  of  "iJ.  HiynfaU  d  Co./' and  about  the  beginning  of  May,  ^^^^^^ 
1874,  he  presented  a  petition  for  liquidation.    The  first  meeting  heluwell. 
of  creditors  was  held  on  the  28th  of  May. 

Some  days  before  the  meeting  it  came  to  the  knowledge  of  the 
Appellants  that  a  letter,  dated  the  13th  of  March,  1873,  had  been 
written  to  Messrs.  Hawkes,  who  were  creditors  of  the  debtor,  which 
letter  was  in  the  following  terms : — 

"Gentlemen, — ^I  reply  to  yours  of  the  11th,  I  beg  to  say  that 
I  have  a  partner  and  friend  in  the  widow  of  the  late  Mr.  HorsfaH. 
Hoping  this  will  sufficiently  answer  your  inquiries,  I  beg  to 
remain,  "  Yours  respectfully, 

*' Balph  8.  EettiweU" 

The  Mrs.  HorsfaU  refen*ed  to  in  this  letter  was,  it  appeared,  the 
widow  of  the  person  to  whose  business  Hdlii/odl  had  succeeded. 

The  Appellants'  solicitor,  on  the  morning  of  the  28th  of  May, 
shewed  this  letter  to  HeUiweWs  solicitor,  and  asked  him  for  an  ex- 
planation. None  was  given.  At  the  meeting  of  creditors,  Mr. 
Hodffsan,  the  Appellants'  solicitor,  claimed  the  right  to  examine 
ffelliwettf  produced  this  letter,  and  asked  him  whether  it  was  in  his 
handwriting.  EeHiweU  replied  that  it  was  not.  Mr.  Eodgnon  then 
asked  him  whether  it  was  written  by  his  authority.  Mr.  Leemingy 
HeUiweira  solicitor,  thereupon  asked  to  see  the  letter,  but  Mr. 
Hodgson  refused  to  shew  it  him.  Mr.  Leemiiig  then  advised 
Hellivodl  not  to  answer  the  question :  he  accordingly  declined  to 
do  so,  and  the  examination  proceeded  no  further.  Nothing  was 
stated  to  the  meeting  as  to  the  contents  of  the  letter.  Besolutions 
were  then  passed  for  accepting  a  composition.  The  Appellants 
opposed  the  registration  of  them  on  the  ground  that  the  debtor 
had  refused  to  answer  the  question  put  to  him.  The  Begistrar 
overruled  the  objection,  his  view  was  upheld  by  the  County  Court 
Judge,  and  the  decision  of  the  County  Court  Judge  was  affirmed 
by  the  Chief  Judge. 

Mr.  Window^  Q.C.,  and  Mr.  Ecrtan  8mUh,  for  the  Appellants, 
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L.  JJ.      referred  to  Ex  parte  Poohy  (1) ;  Be  Davia  (2) ;  Ex  parte  Levy  (3) ; 
1874       Ex  parte  Campbdl  (4). 


Mx  parte 

Magkknzie.       Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Respondent, 
Hk^welu   ^®f®^'®<*  *<>  *®  Bankruptcy  Act,  1869,  8.  126,  and  Rules  268,  271, 
276,  of  the  BanJcruptcy  Bules,  1870. 

Mr.  Window,  in  reply. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  concnrrent  judgment  of  the  Registrar, 
the  County  Court  Judge,  and  the  Chief  Judge  ought  to  be 
aflSrmed.  It  is,  I  agree,  of  the  utmost  importance  that  dissentient 
creditors  should  have  the  fullest  opportunity  of  putting  questions 
calculated  to  asceilain  all  material  facts  relating  to  the  debtor's 
affairs :  at  the  same  time  it  is  important  that  a  creditor  should 
not  be  allowed  to  go  to  a  meeting  for  the  purpose  of  raising  an 
objection  and  keeping  it  in  his  pocket  till  a  later  stage  of  the 
proceedings.  In  the  present  case  a  piece  of  paper  was  put  into 
the  debtor's  hand  and  he  was  asked  whether  it  was  his  writing. 
He  answered  that  it  was  not.  He  was  then  asked  whether  it  had 
been  written  by  his  authority.  His  solicitor,  who  was  present,  said, 
"  Let  me  look  at  it."  This  was  refused :  I  cannot  say  why :  no 
reason  has  been  alleged ;  it  may  be  that  there  was  a  riyalry  between 
the  solicitors  as  to  which  of  them  was  most  skilled  in  the  practice 
relating  to  the  examination  of  witnesses.  It  is  said  that  the  same 
paper  had  been  shewn  to  the  solicitor  on  the  morning  of  the  same 
day.  If  so,  why  was  he  not  told  so  ?  The  paper  might  have  been  a 
paper  wholly  unconnected  with  the  debtor's  affairs.  If  it  was 
intended  to  found  any  objection  on  the  contents  of  the  paper,  he 
ought  to  have  been  questioned  in  this  sort  of  way:  Was  Mrs. 
SarsfaU  ever  your  partner?  Did  you  ever  say  she  was  your 
partner?  Look  at  that  letter — is  it  in  your  handwriting?  All 
that  passed  was  that  the  debtor  was  asked  whether  a  paper,  as  to 
the  contents  of  which  nothing  was  said,  was  written  by  his 
authority.    I  think  it  not  unreasonable  that  he  should  ask  his 

(1)  Law  Rep.  5  Ch.  722  (3)  Law  Bep.  11  Eq.  619. 

(2)  19  W.  B.  524.  (4)  Ibid.  6  Ch.  703. 
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solicitor  whether  he  ought  to  answer,  and  I  can  see  no  harm  in  L.  JJ. 

allowing  him  to  have  snch  adyice.     It  does  not  follow  because  a  1874 

man  is  a  debtor  making  a  composition  with  his  creditors  that  every  Ek  parte 

circumstance  in  his  past  life  can  be  inquired  into.    I  believe  that  Magmwot. 

here  the  questions  were  not  put  bond  fde,  but  for  the  purpose  of  hiJj^lu 

laying  ground  for  an  objection.  ""*■ 

Sib  G.  Mellish,  L. J. : — 

I  am  of  the  same  opinion.  It  is  a  requisition  of  the  126th 
section  that  the  debtor  shall  be  present  at  the  meetings  and 
'^  shall  answer  any  inquiries  made  of  him/'  and  it  is  therefore  a 
ground  of  objection  if  he  has  refused  at  the  meeting  to  answer  any 
material  question.  On  the  other  hand,  it  is  obvious  that  he 
cannot  be  required  to  answer  immaterial  questions,  and  when  an 
objection  of  the  present  kind  is  taken  it  must  be  seen  whether  the 
debtor  has  refused  to  answer  any  question  which  he  ought  to  have 
answered.  The  C!ourt  must  look  to  the  interests  of  all  the  creditors, 
and  I  think  that  here  the  Registrar  rightly  considered  that  there 
had  not  been  any  refusal  to  answer  a  question  which  the  debtor 
was  bound  to  answer.  All  turned  upon  this :  whether  the  debtor's 
solicitor  was  to  be  allowed  to  see  a  paper  before  the  debtor 
answered  the  question  whether  it  had  been  written  by  his 
authority.  The  paper  had  been  shewn  to  the  solicitor  that  morn^ 
ing,  and  what  possible  reason  could  there  be  why  he  should  not  be 
allowed  to  see  it  again  ?  In  my  opinion,  the  refusal  to  answer  the 
question  till  the  solicitor  had  seen  the  paper  was  not  such  a 
refusal  to  give  information  as  ought  to  affect  the  validity  of  the 
registration. 

Solicitors :  Messrs.  Burton,  Yeaies,  dk  Hart ;  Messrs.  Bower  & 
Cotton. 
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L.  JJ.      In  re  COEPORATION  OF  HUDDERSFIELD  and  JACOMB. 

1874 


Arbitration — Time  far  Complaint — Notice  of  Motion — Parliamentary  Notice — 
Nov,  9, 10.  Extent  of  Land  tahen^— -Minerals  under  Land — Waterwm'ke  Clausee  Acty 
1847  (10  Vict.  c.  17),  «.  18. 

Where  a  submission  to  arbitration  has  been  made  a  rule  of  the  Court  of 
Chancery,  service  of  a  notice  of  motion  to  set  aside  the  award  is  a  complaint 
within  the  meaning  of  9  &  10  Will  3,  c.  15,  s.  2,  and  is  in  time,  although 
the  motion  will  not  be  heard  until  after  the  time  limited  by  the  Act. 

A  corporation  served  the  usual  notice  on  a  landowner  before  applying  to 
Parliament  for  power  to  take  his  land.  The  Act  when  obtained  gave  them 
power  to  take  more  of  his  land  than  was  described  in  the  notice : — 

Hdd^  that  the  corporation  was  not  prevented  from  taking  more  land  than 
was  described  in  the  notice : 

Htld^  that  under  the  circumstances  the  corporation  were  not  obliged  to 
take  the  mines  and  minerals  under  the  land  taken  by  them. 

Decision  of  Maline^  Y.C,  affirmed. 

xHE  Corporation  of  Huddersfield,  intending  to  apply  to  Parlia- 
ment for  power  to  construct  waterworks,  deposited  the  usual 
plans,  and  gave  to  Mr.  Jacamb  notice  of  their  intention  to  apply 
for  power  to  take  lands,  part  of  a  farm  of  which  he  was  part 
owner,  the  notice  being  that  the  land  to  be  taken  would  be 
within  eleven  yards  or  thereabouts  of  the  centre  line  of  their 
plans.  The  plans  shewed  that  a  conduit  would  run  through  these 
lands,  and  shewed  limits  of  deviation  much  beyond  the  eleven 
yards  mentioned  in  the  notice.  The  corporation  obtained  their 
Act  empowering  them  to  construct  the  works,  and  to  deviate 
laterally  within  the  limits  of  the  lateral  deviation  shewn  on  the 
plans.  The  Lands  Clauses  Consolidation  Act  and  the  Water- 
works Clauses  Act  were  incorporated  with  the  Act  The  corpora- 
tion then  gave  to  Mr.  Jacomb  the  usual  notice  to  treat  for  his 
interest  in  land  extending  beyond  the  eleven  yards  on  each 
side.  Mr.  Jacomb  refused  the  terms  offered,  and  the  corporation 
thereupon  proceeded  under  their  Act  to  arbitration.  Mr.  Jacotnb 
then  perceived  that  the  corporation  proposed  to  take  a  strip  of 
land  thirty-three  yards  wide,  and  did  not  confine  themselves  to  the 
eleven  yards  on  €ach  side  as  mentioned  in  his  notice.  Mr.  Jacomb 
also  claimed  damages  for  severance  of  the  mines  and  minerals, 
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and  also  leqnired  the  corporation  to  take  the  mines  and  minerals      L.  jj. 
nnder  the  land.    He  took  this  objection  and  made  these  claims       1874 
before  the  umpire,  who  held  that  he  must  proceed  on  the  notice       ^^ 
to  treat  or  not  at  all;  and  proceeded  to  value  the  whole  land  Cobfobatioii 
required  by  the  corporation.    He  also  said  that  in  awarding  com-  HinxDmanELD 
pensation  he  should  not  be  influenced  by  the  evidence  as  to  the     ja^b. 
value  of  the  mines  and  minerals.    On  the  3rd  of  June,  1873,  he       — 
made  an  award,  giving  to  Mr.  JaconJb  £95  10s.  for  his  interest  in 
the  land  taken ;  and  the  award  was  taken  up  by  the  corporatipn 
on  the  20th  of  June. 

On  the  14th  of  November  the  corporation  made  the  submission 
to  the  award  a  rule  of  the  Court  of  Chancery.  On  the  20th  of 
November  Mr.  Jaoomb  gave  notice  of  motion  for  the  25th  of 
November  to  set  aside  the  award  on  the  grounds — 1.  That  the 
notice  to  treat  comprised  lands  which  the  corporation  had  no 
power  to  purchase  and  take  compulsorily.  2.  That  the  damages 
by  the  severance  of  the  minerals  was  not  taken  into  account. 
3.  That^  though  the  corporation  had  by  their  acts  elected  to  take 
the  mines  and  minerals  under  the  land  in  question,  the  value  of 
such  mines  and  minerals  was  not  taken  into  account  in  estimating 
the  amount  of  the  purchase  and  compensation  money  payable* 

Mr.  JacmfJb  filed  an  afiidavit  in  support  of  his  motion. 

The  yice-Chancellor  MdUn8,  on  the  hearing  of  the  motion,  held 
that  the  corporation  were  not  by  their  original  notice  limited  to 
the  eleven  yards  on  each  side,  and  that  the  umpire  was  right  in 
not  valuing  the  minerals.  The  case  is  reported  (1),  where  the 
facts  are  fully  stated. 

Mr.  Jacomh  now  renewed  the  motion  by  way  of  appeaL 

Mr.  Olasse^  Q.G.,  and  Mr.  W.  Barber,  for  the  AppeUant. 

Mr.  Eiggins^  Q.C.,  Mr.  Bag$hawe,  Q.C.  (Mr.  F.  O.  Bagshawe 
with  them),  for  the  corporation,  objected  that  the  motion  was  too 
late.  The  application  was  made  under  9  &  10  Will.  3,  c.  15,  s.  2, 
which  allows  an  award  to  be  set  aside  only  where  the  complaint 
is  made  before  the  last  day  of  the  next  term  after  the  arbitration 
or  umpirage  has  been  made  or  published  to  the  parties.    In  the 

(1)  Law  Rep.  17  Eq.  476. 
Vol.  X.  I  1 


94  CHANOBBY  APPEALS.  [L.  B. 

li.  JJ.      present  case  the  award  was  published  on  the  20th  of  Jnne^  1878^ 

1874       and  the  25th  of  November  was  the  last  day  of  the  following  term. 

In  re       Notice  of  motion  was  given  on  the  20th  of  November,  and  an 

CoBPOBATioN  afgdayit  m  support  of  the  case  was  filed,  bnt  the  motion  did  not 

HcDDDflFiELD come  on  till  the  25th,  which  was  too  late:  Rosa  y.  Ross  (1); 

Jaoqhb.     Harvey  v.  Shdton  (2) ;  Nichob  v.  Roe  (3) ;  Davis  v.  Oetty  (4) ;  Daw^ 

son  V.  Sadler  (5). 

Sib  W.  M.  James,  L. J.  :— 

I  think  that  the  notice  of  motion,  and  the  filing  of  an  affidavit 
in  support  of  it,  constituted  the  commencement  of  a  complaint  in 
this  Court  within  the  meaning  of  the  Act.  Perjury  might  have 
been  assigned  on  the  affidavit,  and  if  the  motion  had  been  aban- 
doned, costs  might  have  been  recovered  by  the  Bespondents. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Mr.  Olasse^  Q.C.,  and  Mr.  W.  Barter,  then  proceeded  to  argue  on 
the  merits  for  the  Appellant,  and  cited  Simpson  v.  South  Stafford- 
shire  WaierworTcs  Company  (6). 

Mr.  EigginSf  Q.C.,  Mr.  BoffsJiawe,  Q.C.  (Mr.  F.  G.  Bagshawe 
with  them),  were  not  called  upon. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  opinion  that  this  motion  of  appeal  entirely  fails,  and  that 
the  Vice-Chancellor  was  quite  right. 

With  reference  to  the  first  point,  it  is  now  settled  law  that 
what  was  contained  in  the  notice  to  the  landowner  as  to  the  width 
which  the  conduit  was  to  be  cannot  affect  the  corporation,  even  if 
it  got  into  the  deposited  plans,  unless  it  was  contained  in  the  Act 
of  Parliament.  It  is  quite  clear  that  the  Act  does  not  contain  any 
such  restriction  as  to  the  actual  width  which  the  conduit  is  to 
have ;  and  even  if  there  was  a  restriction  as  to  the  width  of  the 
conduit,  the  corporation  are  not,  in  purchasing  the  lands,  confined 
to  the  precise  number  of  feet  that  maybe  taken  up  by  the  conduit. 
It  may  be  convenient  for  them,  with  reference  to  their  works,  to 

(1)  16  L.  J.  (Q.B.)  138.  (4)  1  S.  &  S.  411. 

(2)  7  Beav.  456.  (5)  Ibid.  537 

(3)  8  My.  &  K.  431.  (6)  6  N.  R.  184. 
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have  some  feet  of  land  on  each  side^  and  therefore  upon  the  first       U  Jj. 

point  I  think  it  is  clear  that  they  have  not  exceeded  their  powers.         1874 

Then  the  second  question  might,  if  it  had  arisen,  require  some       jn  re 

consideration;  but  when  we  look  at  what  is  contained  in  the  CoBwmATioir 

or 

notice  of  motion,  it  is  clear  that  the  second  objection  taken  by  the  Bwdebsfikld 
notice  cannot  prevail.  The  second  is  this :  **  That  in  making  his  Jaoomb. 
said  award,  the  umpire  refused  to  take  into  account  the  moneys 
payable  by  the  said  corporation  to  the  said  Frederick  William 
Jaeomb  in  respect  of  the  damage  occasioned  to  the  said  Frederick 
William  Jaeomb  by  the  severance  of  the  mines  and  minerals  lying 
under  the  lands  which  the  corporation  were  empowered  to  take, 
from  the  mines  and  minerals  lying  under  such  portion  of  the  said 
lands  and  hereditaments  as  the  said  corporation  were  not 'em- 
powered to  take."  What  was  really  meant  was  this:  it  was 
assumed  that,  because  in  making  the  conduit  they  had  dug  up  a 
certain  portion  of  clay,  that  therefore  they  had  elected  to  take  the 
minerals.  Then,  upon  the  assumption  of  their  having  elected  to 
take  the  minerals,  Mr.  Jacornb  made  two  points,  one  of  which  is 
the  third  in  this  notice,  namely,  that  the  arbitrator  should  have 
given  the  value  of  the  minerals  which  had  been  taken,  and  the 
next,  that  the  land  having  been  taken,  and  becoming  the  property 
of  the  corporation  down  to  the  centre  of  the  earth,  the  consequence 
will  be  that  Mr.  Jaeomb  will  not  be  able  to  get  from  his  minerals 
on  one  side  to  those  upon  the  other.  That  is  what  was  put 
forward.  Some  minerals  were  dug  up  in  making  the  conduit,  and 
it  is  said  that  this  obliged  the  corporation  to  take  all  the  rest  of 
the  minenJs.  As  to  the  minerals  necessarily  dug  up  in  making 
the  conduit,  for  those  compensation  should  be  given,  and,  I  pre- 
sume, was  given;  but  it  does  not  follow  that  because  some 
small  portion  of  clay  was  dug  up  in  making  the  conduit,  therefore 
the  corporation  were  obliged  to  take  the  rest.  The  clause  still  is 
applicable  that  minerals  are  to  be  reserved.  The  consequence  is 
that  the  appeal  must  ba  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.,  concurred. 

Solicitors :  Messrs.  TTt/Ztawwon,  EiU,  d  Co. ;  Messrs.  Van  Sandau 
&  Cwnming. 

12  1 
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Nov,  12. 17  18  Diredort—Purehate  hy  Trusted — Charges  of  Fraud — OosU, 

19, 20/    * 
Dee.  10,  II,  li.  The  Defendants,  in  1864,  were  four  of  the  directors  of  a  joint  stock  bank. 

— ^  In  that  year  resolutions  were  passed  to  increase  the  capital  by  the  issue  of 

20,000  new  £50  shares,  which  were  to  be  offered  to  the  old  shareholders  at 
the  rate  of  one  new  share  for  each  old  share  held  by  them,  each  allottee  pay- 
ing for  each  share  £25  premium,  and  £5  as  a  first  call.  The  shares  not  taken 
up  by  them  were  to  be  disposed  of  by  the  directors  at  £80  premium.  The  di- 
rectors entered  into  an  arrangement  with  8^  for  him  to  take  at  £30  premium 
all  the  shares  not  taken  up  by  the  old  shareholders.  In  pursuance  of  this, 
9778  shares  wen  allotted  to  5.,  who  paid  only  £5  per  share,  it  being  airanged 
that  the  certificates  for  these  shares  should  be  withheld,  that  the  bank  should 
have  a  lien  on  them  for  the  premiums,  and  that  no  transfer  from  him  to  any 
purchaser  should  be  registered  till  the  £30  per  share  on  the  shares  trans- 
ferred had  been  paid.  5.,  being  unable  to  take  up  so  many  shares,  applied 
to  the  Defendants  to  relieve  him  of  some  of  them,  and  they  severally  took 
from  him  considerable  numbers  at  £30  per  share,  and  afterwards  disposed  .of 
them  at  a  profit,  the  £30  per  sliare  being  paid  to  the  bank  at  the  times  when 
the  shares  were  respectively  registered  in  the  names  of  purchasers  :— 

Beid  (afi&rming  the  decision  of  Baoon^  V.C.),  that  the  Defendants  must  re- 
spectively account  to  the  bank  for  the  profits  made  by  them  respectively  by 
sale  of  the  shares. 

The  bill,  which  was  filed  on  behalf  of  the  bank,  alleged  to  the  effect  that 
the  new  capital  had  been  created  in  pursuance  of  a  scheme  formed  by  the 
Defendants  to  procure  its  creation,  not  for  the  purpose  of  benefiting  the  bank, 
but  with  the  view  of  themselves  becomiug  possessed  of  some  part  of  it  for 
their  own  benefit,  and  that  they  improperly  used  their  powers  as  directors 
for  allotting  shares  to  S^  with  a  view  of  themselves  becoming  possessed  of 
them.  The  facts  on  which  the  relief  granted  by  the  Court  was  founded 
were  not  disputed,  but  a  vast  mass  of  evidence  was  gone  into  on  the  sub- 
ject of  the  above  allegations,  for  which,  in  the  opinion  of  the  Court  of  Appeal, 
there  was  no  foundation.  The  bill,  though  prominently  putting  forward  the 
alleged  scheme  as  a  ground  of  relief,  also  made  a  case  for  relief  on  the  ground 
that  the  transaction  was  a  purchase  of  trust  property  by  trustees : — 

Bdd^  that,  as  the  bill  made  a  case  which  entitled  the  Plaintiff  to  relief, 
which  case  was  separable  from  the  case  of  fraud,  relief  must  be  given ;  but 
that  so  much  of  the  bill  as  was  founded  on  the  case  of  fraud  ought  to  be 
dismissed  with  costs,  and  that  the  decree  should  give  the  Plaintiff  no  costs  of 
the  rest  of  the  suit. 

1  HIS  case  came  before  the  Court  on  four  several  appeals  by  the 
four  Defendants,  Sir  Joseph  MeKenna^  Vanderbyl,  Leuns,  and  Hen- 
ehaw,  from  a  decree  of  Vice-Chancellor  Bacon. 
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The  Defendants  were,  in  1864,  four  of  the  directors  of  the       L^O. 
National  Bank  of  Irdaiid^  a  company  governed  by  the  statute 
7  Geo.  4.  c.  46,  and  having  a  nominal  capital  of  £1,000,000  in  £50 
shares,  on  which  £30  per  share  had  been  paid  up. 

On  the  16th  of  February,  1864,  resolutions  were  passed  by  the  MoKmtoa. 
board  of  directors  for  calling  special  general  meetings  of  the  pro- 
prietors on  the  23rd  and  24th  of  March,  to  consider  the  propriety 
of  increasing  the  capital  by  the  creation  and  sale  at  a  premium  of 
20»000  new  shares  of  £50  each.  The  second  resolution  was  as 
follows : — 

**  That  the  committee  of  management  be  authorized  to  enter 
into  a  proyisional  agreement  with  solvent  and  respectable  appli- 
cants to  sell  to  them  at  the  price  of  £30  premium  per  share  all 
such  shares  as  may  be  offered  to  the  shareholders  at  the  price  of 
£25  per  share  premium,  but  which  shall  not  have  been  accepted 
by  such  shareholders,  provided  nevertheless  that  the  committee  of 
management  shall  exact,  as  conditions  of  such  provisional  agree- 
ment, that  the  intending  purchasers  shall  lodge  a  sum  of  £25,000 
with  the  bank  as  a  guarantee  that  they  will  duly  fulfil  their  part 
of  such  contract  if  it  ceases  to  be  provisional  and  becomes  abso- 
lute, and  that  they  will  take  up  such  shares  at  the  rate  of  not  less 
than  1000  shares  per  month,  previously  paying  for  same  in  addi- 
tion to  the  sum  of  £25,000,  which  is  to  continue  a  guarantee  in 
the  hands  of  the  bank  until  all  the  shares  shall  have  been  fully 
taken  up  and  paid  for.** 

On  the  24th  of  February  the  directors  issued  a  circular  to  the 
shareholders,  explaining  the  nature  of  the  arrangement  for  the 
increase  of  capital.     This  circular  contained  the  following  pas- 


**  The  directors  have  long  felt  the  important  advantages  to  the 
bank  to  bo  derived  from  augmenting  the  capital  and  reserved  fund, 
and  you  will  in  a  few  days  find  an  advertisement  in  the  Oaaette^  the 
effect  of  which  is  to  call  together  the  shareholders  to  confirm,  if 
agreeable  to  them  (as  no  doubt  it  must  be),  a  proposition  for  increas- 
ing the  paid-up  capital  and  reserved  fund  by  the  issue  at  a  pre- 
mium of  £25  per  share  of  20,000  new  £50  shares,  which  in  the 
first  instance  will  be  offered  to  the  present  proprietors  of  the  bank 
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L.  c.  in  the  proportion  of  one  new  to  every  one  old  share  now  held  by 
thenu'*  ....**  Foreseeing  that  scxne  of  our  |noprietor^  whose 
pecuniary  arrangements  are  of  a  fixed  character,  will  be  unable  or 
^  Pasxeb  unwilling  to  take  up  the  new  shares  offered  to  them,  the  directors 
HcKkhha.  have  entered  into  a  proyisional  arrangement  with  certain  capital- 
ists  here,  who  are  bonnd  to  take  oyer  eyery  onacoepted  new  share 
at  an  extra  premium  of  £5,  making  the  total  premium  upon  the 
share  as  it  will  be  taken  up  by  them,  £30.  The  directors  do  not 
propose  that  the  bank  shall  also  add  this  extra£5  per  share  to  the 
reserved  fund,  but  that  those  present  proprietors  who,  whether  fiK>m 
choice  or  other  causes,  do  not  take  up  their  allotments  of  the  new 
shares,  shall  be  entitled  to  receive  in  respect  of  every  new  share  so 
unaccepted  by  them  a  cash  bonus  of  £5." 

The  meetings  were  held  on  the  23rd  and  24th  of  March,  and 
resolutions  were  duly  passed  and  confirmed  authorizing  the  issue 
of  new  shares.    The  first  three  resolutions  were  as  follows : — 

''That  the  original  capital  of  the  society  (being  £1,000,000, 
divided  into  20,000  shares  of  £50  each)  be  increased  by  the  creation 
and  sale  at  a  premium  of  20,000  new  shares  of  £50  each,  of  which 
the  sum  of  £5  per  share  in  addition  to  the  premium  shall  be  paid 
at  the  time  of  the  allotment  or  delivery  thereof,  and  of  which  the 
further  sum  of  £25  per  share  (making  with  the  first  £5  paid  a 
total  of  £30  per  share  and  being  equal  to  the  amount  per  share 
now  paid  up  of  the  original  capital)  shall  be  paid  by  such  instal- 
ments and  at  such  times  as  shall  from  time  to  time  be  ordered  and 
called  for  by  the  court  of  directors ;  but  so  that  no  such  instal- 
ment shall  exceed  £5,  and  so  that  there  be  an  interval  allowed  of 
not  less  than  three  calendar  months  between  instalments. 

''  That  after  the  payment  of  £30  per  share  in  respect  of  each 
new  share,  all  further  calls  (if  any)  on  account  of  the  remaining 
£20  per  share  shall  be  made  equally  upon  all  shares  of  the  com-* 
pany  old  and  new. 

^  That  the  new  shares  shall,  in  the  first  instance,  be  offered  to 

the  present  proprietors  respectively,  at  a  premium  of  £25  per 

share,  in  the  proportion  of  one  new  share  for  each  old  share,  and 

that  such  of  the  new  shares  as  ^hall  not  on  or  before  the  9th  day  of 

1  next  have^  been  accepted  by  the  present  proprietors  respect- 
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ively  on  the  terms  of  these  resolutions  (including  the  payment  of       L.  a 
the  fiist  £5  and  of  the  premium),  shall  be  sold  by  the  directors  to    ^ 

any  other  person  or  persons  at  a  premium  of  £30."  s«,v^ 

Pabksb 
In  the  meantime  letters  dated  the  23rd  of  February,  1864,  had         «. 

been  exchanged  between  the  board  of  directors  and  Mr.  Stocky  the    ^^^'"^ 
person  referred  to  by  the  circular  under  the  description  of  capital- 
ists who  were  bound  to  take  the  unaccepted  shares.    Mr.  StoeVa 
letter  was  as  follows : — 

**  I  will  to-day  hand  you  £25,000,  which  you  will  please  place 
on  deposit  account  in  the  joint  names  of  myself  and  any  director 
of  your  bank  on  the  most  favourable  terms  as  to  interest  your  rules 
from  time  to  time  allow,  and  it  is  imderstood  that  the  said  deposit 
shall  stand  as  a  guarantee  and  indemnity  in  your  hands  that  I 
will  for  myself  alone,  or  with  others,  take  up  from  you  at  a  pre- 
mium of  £30  per  share,  all  the  new  shares  in  the  capital  of  your 
bank  which  may  not  be  accepted  by  the  present  proprietors,  on 
the  condition  on  which  the  same  are  first  offered  to  them,  it  being 
also  understood  that  I  am  to  have  all  the  shares  declined  by  or 
not  taken  up  by  proprietors  of  original  shares,  and  that  I  am  to 
take  up  and  pay  for  same  at  the  rate  of  1000  shares  per  month 
as  a  minimum  rate  of  liquidation." 

The  secretary's  letter,  sent  by  the  authority  of  the  board,  was  as 
follows : — 

'*  I  am  instructed  by  the  directors  to  acknowledge  the  receipt 
of  your  letter  of  this  date,  tendering  the  sum  of  £30  per  share 
premium  for  the  shares  of  the  proposed  new  issue  which  may  not 
be  taken  up  by  the  shareholders  of  the  National  Bank,  on  the 
terms  first  ofifered  to  them,  and  agreeing  to  lodge  the  sum  of 
£25,000  as  indemnity  for  your  carrying  out  said  contract  at  the 
rate  of  1000  shares  per  month,  and  I  have  to  say  that  the  ofier  is 
accepted,  subject  to  this  condition — that  the  directors  shall  have 
the  right  to  decline  delivering  the  shares  except  to  parties  whose 
names  shall  have  been  previously  submitted  to  and  approved  by 
them." 

On  the  same  23rd  of  February,  1864,  the  guaranteed  deposit 
of  £25,000  was  paid  into  the  National  Bank  to  the  joint  account 
of  Stock  and  Lewis. 
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L.O.  The  old  fihareliolders  took  up  only  9547  of  the  new  shares 

^  '    leaving  10433  nntaken.     On  the  13th  of  April  Stock  paid  a 

v^vw  further  sum  of  £25,000  into  the  bank,  making  together,  with 
Pawm  ^^  former  £25,000,  a  payment  of  £5  per  share  on  10,000  shares. 
HoKemka.  On  the  19th  of  April,  at  a  meeting  of  the  directors  at  which  the 
Defendants  were  present,  9778  of  the  10,458  shares  were  allotted 
to  Stack,  and  the  residue  to  other  persons.  The  sum  of  £1110, 
the  excess  of  the  £50,000  over  £5  per  share  on  9778  shares,  was 
returned  by  the  bank  to  Stock,  an  arrangement  being  made  by  the 
directors  with  him  that  the  certificates  of  the  shares  allotted  to  him 
should  be  withheld  by  the  bank,  and  that  the  bank  should  have  a 
lien  on  the  shares  for  the  smn  of  £30  per  share,  and  that  no  transfer 
from  him  to  any  purchaser  should  be  registered  until  payment  to 
the  bank  of  the  sum  of  £30  per  share  on  the  shares  so  trans- 
ferred. 

The  shares  in  respect  of  which  the  Defendants  were  sought 
to  be  made  liable  in  the  suit  were  part  of  the  above  9778  shares, 
and  the  circumstances  under  which  the  Defendants  seyerally 
acquired  them  were  thus  stated  by  themselves  in  their  answers : — 
Sir  Joseph  McKenna,  as  to  1750  shares  acquired  by  him,  stated 
as  follows:— ''Even  after  the  number  of  new  shares  which  had 
to  be  allotted  to  Stock  had  been  reduced  to  9778,  he  was  still 
very  desirous  of  finding  persons  to  relieve  him  of  a  considerable 
number  of  those  shares.  It  was  as  to  those  shares  also  very  im- 
portant to  him  that  the  persons  to  take  them  should  be  persons  of 
such  position  from  their  connection  with  the  bank  or  commercial 
standing  that  they  would  not  be  likely  to  throw  them  upon  the 
market  at  once,  and  thus  come  into  competition  with  him  in  the 
sale  of  the  rest  of  the  shares  remaining  on  his  hands.  Under  these 
circumstances  Stock  applied  to  me  and  to  the  other  directors  of  the 
bank  to  take  some  of  the  shares  from  him  ourselves,  and  also  to 
assist  him  in  finding  good  men  to  become  purchasers  of  a  portion 
of  the  shares,  and  he  offered  to  let  us  and  any  such  purchasers 
have  the  shares  at  the  £35  per  share  (namely,  the  £30  premium^ 
and  the  first  payment  of  £5  by  way  of  call),  which  he  had  to  pay 
to  the  bank,  although  from  other  persons  he  would  have  expected 
a  larger  premium,  so  as  to  realize  a  profit''  Sir  /.  MeKenna  then 
stated  that  in  the  first  instance  he  and  others  were  unwilling  to 
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accede  to  this  request  of  8todc\  bat  nltimatelyy  '^  I  believe  that,       L.  a 
under  these  circumstances,  Yanderbyl  agreed  to  take  500  out  of    ^ 
the  9778  shares  from  Stocky  at  £80  premium,  and  that  Sentikaw 


agreed  to  take  300,  and  that  Lewis  agreed  to  purchase  1000  shares.  P^*ie>>> 
Down  to  the  time  when  they  agreed  to  purchase  those  shares,  I  MoKskva. 
had  not  taken  or  agreed  to  take  any  of  the  new  shares  from  Btock^ 
but  had  actually  refused  to  do  so,  and  though  I  had  no  doubt  of 
the  success  of  the  operation,  I  should  not  have  taken  any  of  those 
shares  from  him  at  all  if  it  had  not  been  impressed  upon  me  that 
my  refusal  would  be  misconstrued,  and  imply  that  I  had  no  confi- 
dence in  the  result.**  Then,  further :  **  After  Lewis  had  agreed  to 
purchase  1000  new  shares  from  Stock,  and  on  or  about  the  27th  of 
April,  Stock  came  to  me  and  said  that  if  he  could  not  effect  sales 
of  2500  shares  more  than  he  had  already  placed,  the  burthen 
would  destroy  his  peace  of  mind,  and  a  great  deal  more  to  that 
effect,  and  he  pressed  me  to  purchase  1000  of  the  new  shares  from 
him,  at  the  price  he  had  to  pay  for  them.  I  told  him  that  if  I 
agreed  to  purchase  1000  from  him  as  he  asked,  he  would  still  have 
1500  in  excess  of  what  he  wished  to  have,  to  disturb  his  mind  and 
make  him  anxious,  or  some  words  to  that  effect ;  but  after  some 
conyersation,  I  told  him  that  if  the  Defendant  Lewis,  whom  I 
knew  to  be  a  rich  man,  would  take  1750  in  lieu  of  the  1000  he  had 
agreed  to  take,  and  thus  leave  Stock  with  1750  only  of  the  2500, 
I  would  buy  the  whole  of  that  parcel  of  1750  shares,  but  that  I 
would  not  do  so  unless  Lewis  or  some  equally  good  man  would 
take  the  other  750  shares.  Lewis  was  not  present  on  that  occa- 
sion, and  at  the  request  of  Stock  I  put  my  offer  in  writing  and 
handed  it  to  him.*'  He  also  stated  that,  as  a  memorandum  of  the 
agreement  by  him  to  purchase  1750  shares.  Stock  signed  this  docu- 
ment : — "  I  have  this  day  sold  to  /.  N.  McKenna,  Esq.,  1750  of  the 
National  Bank  new  shares,  at  the  same  price  at  which  I  have  ob- 
tained same,  say  at  a  premium  of  £30  per  share,  deliverable  to 
him,  and  payable  at  the  same  ratio  at  which  I  am  to  pay  for  same.** 
The  opinion  of  McKenna  as  to  the  advantage  of  having  these 
shares  at  this  time,  appeared  from  a  letter  written  by  him  on  the 
20th  of  April  to  AfUkony  Fox,  who  wished  to  have  100  shares : — 
**  My  dear  Anihony,  if  you  write*  to  me  a  note,  apply  for  eighty 
shares  from  any  friend  of  mine  who  holds  them,  and  you  tell  me 
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K^v.    whether  you  want  them  to  sell  or  not»  say  for  the  next  nine  months, 
I  will  try  to  carry  out  a  good  affair  for  you^  such  as  I  spoke  of. 
There  is  no  use  asking  me  for  more  than  eighty.    I  thought  to  get 
Pabkeb     iqq  fQj  jTQy^  ]jyj^i  I  j^m  short,  or  rather  over  my  calculations.    I 
MoKjmna.    hope  you  are  sure  I  do  my  best  for  real  friends." 

Mr.  LewiSf  by  his  answer,  stated  as  follows  :^— "  On  or  shortly 
'  before  the  16th  of  April,  1864,  and  therefore  nearly  two  months 
after  the  arrangement  had  been  made  with  Stocky  he  applied  to 
me  and  informed  me  that  so  unexpected  a  number  of  shares  had 
been  thrown  upon  him,  that  he  found  himself  in  a  difficulty  about 
them,  and  urged  me  to  take  as  many  as  1  could  off  his  hands. 
Ultimately,  but  with  some  reluctance,  I  agreed  to  purchase  from 
Stock  1000  shares  out  of  the  number  which  he  had  taken  by  his 
contract,  at  the  same  price  which  he  was  to  pay  to  the  bank.  To- 
wards the  end  of  April  Stoek  again  applied  to  me,  and  urged  me 
to  take  a  further  number  of  shares,  as  he  was  in  difficulty  about 
them.  I  consulted  MeKenna  on  the  subject,  who  confirmed  Stock's 
representations  to  me,  and  stated  that,  unless  Stock  could  at  once 
dispose  of  some  of  his  shares,  he  might  be  obliged  to  throw  a 
large  quantity  of  the  shares  on  the  market  at  one  time,  or  possibly 
might  be  unable  to  carry  his  contract  into  effect,  as  the  said  new 
shares  were  then  saleable  only  at  a  nominal  premium  ;  and  that, 
in  either  of  these  cases,  the  bank  would  be  brought  into  discredit. 
I  was  most  unwilling  to  increase  my  stake  in  the  said  bank,  but 
beUeving  that  if  the  newly-created  capital  was  not  taken  up  by 
the  general  public  the  bank  (being  one  of  unlimited  liability) 
would  be  involved  in  discredit|[and  danger,  and  the  shares  which  I 
held  would  be  deteriorated  in  value,  and  I  might  be  involved  in 
ruinous  loss,  I  consented  to  purchase  in  all  1750  shares  from 
Stock,  being  the  same  number  which  McKenna  informed  me  that 
he  proposed  to  take.  However,  I  did  so  with  great  reluctance, 
and  solely  in  order  to  support  and  promote  the  interests  of  the 
bank,  and  protect  my  own  property  invested  in  it,  and  because,  after 
much  anxious  reflection,  it  appeared  to  me  necessary  that  I  should 
do  so.  Accordingly,  I  believe  that  Stock  handed  to  me  a  contract 
note  for  the  1750  shares,  by  which  I  rendered  myself  personally 
liable  to  pay  to  him  the  premium  or  purchase-money  of  £30 
per  share  on  all  the  shares.    Of  course  I  did  not  intend  to  hdd 
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60  large  a  number  as  1750  shares  in  addition  to  the  large  number  L^O.^ 
of  shares  which  I  already  held;  but  inasmuch  as  it  was  impossible, 
and  would  have  been  contrary  to  the  practice  adopted  by  the 
bank,  for  me,  as  a  director,  to  sell  shares  out  of  my  own  name,  I  ^^^^ 
made  it  a  condition  of  my  contract  with  Stock  that  he  should  sell  McKzrva. 
the  shares  from  time  to  time  on  my  account  and  at  my  risk ;  and 
should  out  of  the  proceeds  of  such  sales  retain  the  purchase- 
moneys  which  I  had  contracted  to  pay  him,  and  also  pay  the  calls 
which  should  become  due  to  the  bank  in  respect  of  the  said  shares 
before  the  sale  thereof." 

Vanderbylf  by  his  answer,  stated  as  follows : — ''  During  the  year 
1864  I  purchased  bond  fde  from  Stock  and  paid  him  for  500  of 
the  shares  allotted  to  him.  I  purchased  those  500  shares  at  £30 
per  share  premium,  besides  the  calls  thereon.  I  procured  100  of 
the  said  £00  shares  to  be  r^^tered  in  my  own  name,  and  the  re- 
maining 400  of  the  500  shares  in  the  names  of  mortgagees  from 
whom  I  liad  taken  up  loans."  He  went  on  to  say  that  all  those 
shares  were  ultimately  sold  by  him.  He  did  not  mention  the 
precise  date  when  his  purchase  was  made,  but  on  cross-examina- 
tion he  stated  that  he  was  present  at  the  board  and  heard  the 
oouTersations  which  went  on  there  as  to  the  number  of  shares  to 
be  taken  by  the  different  directors,  and  that  he  himself  urged  a 
director  who  had  since  died  (Mr.  Usborne)  to  take  some  of  the 
shares  for  the  purpose  of  lessening  those  that  would  remain  in  the 
hands  of  Stocky  from  which,  in  the  view  of  the  Court,  it  was  to  be 
inferred  that  the  shares  which  he  purchased  were  purchased  at  the 
same  time  that  McKenna  and  Lewis  purchased  theirs, 

Mr.  Eenshaw,  by  his  answer,  stated  as  follows : — ''  In  or  about 
the  month  of  April,  1864,  and  some  time  after  the  arrangement 
had  been  made  with  Stocky  McKenna  spoke  to  me  and  represented 
that  Stock  had  more  shares  thrown  on  his  hands  than  had  been 
expected,  and  was  anxious,  in  consequence  of  his  heavy  responsi- 
bility, to  get  rid  of  a  large  number  of  them  at  the  same  price 
which  he  was  to  pay  to  the  bank,  and  without  deriving  any  profit 
from  the  sale  thereof.  McKenna  farther  stated  that  unless  Stock 
could  at  once  dispose  of  some  of  his  shares,  he  might  be  obliged 
to  throw  a  large  quantity  of  the  shares  on  the  market  at  one 
time,  or  possibly  might  be  unable  to  carry  his  contract  into  effect. 
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VJ^\w  ^  ^^  ^^^  shares  were  then  saleable  only  at  a  nominal  minimum 
premiam,  and  that  in  either  of  those  cases  the  bank,  which  was 
one  of  unlimited  liability,  would  be  brought  into  discredit  and 
danger,  and  the  interests  of  the  shareholders  greatly  prejudiced. 
MoKawiA^  Under  these  circumstances  MeKenna  pressed  me  to  buy  some  of 
8ioek*8  shares.  I  ultimately  consented  to  purchase  800  new 
shares  from  Stoek  at  the  premium  of  £30  per  share.  Accord- 
iugly,  in  the  month  of  July,  1864^  Stoek  transferred  40  shares 
into  my  name,  and  I  paid  him  £1200,  being  the  premium  thereon, 
and  paid  or  accounted  for  a  like  sum  to  the  bank  in  respect  of  the 
calls  on  the  40  shares.*'  The  transaction  was  a  little  more  com- 
plicated with  regard  to  the  other  260.  They  were  part  of  a  lot  of 
800  shares  that  Slod^  had  mortgaged  to  a  company  in  Liverpool^ 
and  that  company  accepted  Mr.  Henshaw  as  their  debtor  in  place 
of  Stoek,  the  transaction  being  in  substance  the  same  as  if  it  had 
taken  place  directly  with  Stoek. 

In  August^  1865,  resolutions  were  passed  for  increasing  the 
capital  by  the  issue  of  40,000  new  shares  of  £50  each,  to  be 
distributed  among  the  existing  proprietors  in  the  proportion  of  one 
new  share  for  every  four  old  shares,  each  new  share  to  be  credited 
with  £30  as  paid  up  upon  it ;  the  shares  not  so  disposed  of  to  be 
sold  by  the  directors.  These  sharea  were  called  **  bonus  shares," 
and  were  issued  in  pursuance  of  the  resolutions.  The  Defendants 
received  bonus  shares  in  respect  of  the  shares  which  they  had 
acquired  from  Stock  in  the  manner  mentioned  above. 

The  shares  thus  acquired  by  the  Defendants  were  sold  by  them 
at  a  profit  at  different  times ;  the  bank  received  the  £80  premium 
in  respect  of  each  of  the  shares,  except  bonus  shares,  but  in  most 
cases  not  until  the  shares  were  sold. 

The  present  bill  was  filed  in  1870  by  the  public  registered 
officer  of  the  bank  against  McKenna,  Vanderhyl,  Leuns,  and  Een^ 
shaw^  and  was  subsequently  amended.  It  stated  that  in  1864  the 
Defendants,  although  no  fresh  capital  was  wanted  for  any  purpose 
conducive  to  the  interests  of  the  bank,  resolved  to  increase  the 
capital  by  the  issue  of  new  ahares  with  a  view  of  getting  possession 
of  some  of  them  for  their  own  benefit — ^that  Stock  and  a  person 
named  Femie,  who  acted  in  concert  with  him,  were  known  to  the 
Defendants  to  be  persons  of  no  means,  that  a  secret  understanding 
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was  oome  to  between  the  Defendants  and  Siodkf  acting  on  behalf  L.O. 
of  himself  and  Femie^  that  in  consideration  of  the  Defendants 
procming  the  acceptance  of  an  offer  by  BUxik  and  Femie  to  take  ,^y^ 
up  all  the  intended  new  shares  which  were  not  taken  np  by  the  P^^^^l  i 
original  shareholders,  Stock  and  Femie  should  appropriate  for  the  MoExmrA. 
benefit  of  the  Defendants  or  their  nominees^  a  large  number  of 
the  shares  at  the  same  price  as  8toek  and  Femie  paid  for  them, 
and  that  the  Defendants  would  obtain  leave  for  Stock  and  Femie 
to  postpone  payment  of  the  moneys  payable  on  the  shares  (except 
£5  per  share)  until  the  shares  were  sold.  The  bill  then  stated 
the  proceedings  relative  to  the  creation  and  issue  of  the  new 
shares  and  the  arrangement  with  Stock.  The  bill  then  alleged 
that  the  Defendants,  in  order  to  give  effect  to  their  scheme,  wil- 
fully abstained  from  taking  steps  which  would  have  caused  the 
new  shares  to  be  taken  up  and  paid  for  at  once  by  other  persons 
than  Stodc.  That  the  Defendants  allowed  only  the  short  period 
of  sixteen  days  for  taking  up  the  shares,  in  order  that  the  share- 
holders might  be  prevented  from  taking  them,  and  that  the  shares 
to  be  taken  by  Stock  might  so  be  increased.  The  bill  then  stated 
the  acquisition  by  the  Defendants  of  shares  from  Stocky  and 
alleged  as  follows  : — 

^'165.  The  Defendants  pretend  that  the  hereinbefore*men- 
tioned  allotment  of  the  aforesaid  9778  shares  to  the  said  T.  0. 
Stock  was  a  lona  fide  allotment  to  him,  and  that  there  never 
was  any  such  secret  agreement  or  understanding  between  him  and 
them  as  is  hereinbefore  alleged,  nor,  in  fact,  any  agreement  or 
understanding  to  the  effect  that  he  should  hold  the  said  shares,  or 
any  of  them,  for  the  benefit  or  under  the  control  of  the  Defen- 
dants or  any  of  them,  and  the  Defendants  further  pretend  that 
they  lona  fide  purchased  such  shares  from  the  said  T.  0.  Stock, 
and  that  they  were  entitled  to  hold  the  said  shares  and  to  dispose 
of  them  for  their  own  benefit,  and  are  entitled  to  retain  all 
profits  arising  from  the  sale  of  the  said  shares ;  but  the  Plaintiff 
charges  the  contrary  of  such  pretences  to  be  true,  and  charges 
that  the  said  shares  were  obtained  by  the  Defendants  in  pur- 
suance of  the  secret  understanding  hereinbefore  mentioned  or  of 
some  agreement  or  understanding  to  that  effect.  And  the  Plain- 
tiff further  charges  that  even  if  there  were  no  such  agreement  or 
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L.  C.       understanding  the  Defendants  as  directors  of  the  bank  gave  to 
^  '    the  said  T.  0.  Stock  credit  and  pecuniary  accommodation  and 

!2^  facilities  in  relation  to  the  aforesaid  shares,  in  return  for  which 
Pabxxb  Jjq  ^y  J^  f^^  gg]i  ^  ^Ijq  Defendants  or  enable  them  to  obtain 
koKBNKA.  large  numbers  of  the  aforesaid  9778  shares  on  such  terms  as  \o 
result  in  large  profits  to  themselves,  and  the  Plaintiff  charges  that 
the  Defendants  did  in  truth  conspire  together  and  make  use  of 
their  positions  and  power  as  directors  of  the  bank  in  order  to 
obtain  for  themselves  large  profits  by  means  of  the  allotment  and 
subsequent  dealings  with  the  aforesaid  9778  shares.  And  the 
Plaintiff  charges  that  the  Defendants  were  trustees  of  their  afore- 
said powers  for  the  bank,  and  that  it  was  a  breach  of  trust  on  the 
part  of  the  Defendants  to  exercise  their  said  powers  as  they  did 
for  their  own  private  advantage.** 

There  was  also  a  farther  case  made  by  the  bill  against  Sir 
/.  McKenna  as  to  two  parcels  of  shares,  one  of  1600  and  the  other 
of  900,  forming  further  parts  of  the  9778  shares.  The  bill  alleged 
that  these  shares  were  disposed  of  as  a  joint  speculation  by  Sir  J. 
McKenna  and  Fox,  a  broker  in  Dublin,  though,  for  the  sake  of 
appearances,  they  were  placed  in  other  names,  that  they  were 
taken  by  McKenna  and  Fox  from  Stock  at  a  slight  advance  above 
what  he  paid  for  them,  and  that  McKenna  and  Fox  were  to  divide 
the  profits.  Sir  Joseph  McKenna  positively  denied  having  any 
interest  in  these  shares,  and  was  supported  by  Stock.  The  evi- 
dence of  Fox  was  directly  contrary,  and  appeared  to  be  corro- 
borated by  a  number  of  letters  from  McKenna. 

The  bill  prayed,  1,  that  it  might  be  declared  that  the  issue  of 
the  9778  shares  to  Stock  was  a  fraud  and  breach  of  trust  on  the 
part  of  the  Defendants,  and  that  they  were  jointly  and  severally 
liable  for  the  moneys  which  would  have  been  received  by  the  bank 
if  those  shares  had  been  properly  issued  and  disposed  of,  and  that 
the  amount  of  such  moneys  might  be  ascertained,  and  that  the 
Defendants  might  be  decreed  jointly  and  severally  to  make  good 
the  same,  or  that  at  all  events  the  Plaintiff  might  have  the  relief 
thereafter  prayed,  namely,  2,  that  it  might  be  declared  that  the 
Defendants  were  trustees  for  the  National  Bank  of  all  moneys 
which  they  received  from  the  sale  or  disposition  of  any  of  the  9778 
shares,  and  were  liable  to  account  to  the  bank  for  all  such  moneys. 
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and  that  the  amount  of  snch  moneys  might  be  ascertained,  and 

that  the  Defendants  might  be  decreed  to  pay  to  the  bank  the 

amonnt  which  should  be  found  due  from  them  in  respect  of  such 

moneys,  together  with  interest  thereon.    Paragraph  3  asked  for 

a  similar  declaration  and  decree  as  to  moneys  received  by  the    MoKseiva. 

Defendants  from  the  sale  of  bonus  shares  issued  in  respect  of  any 

of  the  9778  shares. 

On  the  4th  of  August,  1874,  Yice-Chancellor  Bacon  made  a 
decree  (1)  containing  declarations  according  to  the  2nd  and  3rd 


(1)  1874.  Aug.  4. 

Sib  Jambs  Bacon,  Y.C,  after  statiDg 
the  facta,  continued : — 

The  Defendanta  allege  and  plead  in 
their  anaweia  that  the  increase  of  capital 
and  the  agreement  with  Stock  was  a  pru- 
dent, yalid,  and  heneficial  arrangement, 
having  regard  only  to  the  interests  of 
the  hank.  In  my  view  of  the  case  this 
is  a  matter  wholly  immaterial  with 
respect  to  this  suit.  The  Defendants 
allege  further  that.  Stack  having  he- 
come  the  purchaser  of  the  shares  which 
irere  allotted  to  him,  he  was  competent 
to  sell,  and  they  were  at  liherty  to  huy 
from  him,  at  such  prices  as  they  might 
agree  upon,  any  of  the  shares;  and 
that,  inasmuch  as  the  hank  has  in  fact 
received  £30  for  each  of  the  shares 
allotted  to  Stock,  the  Plaintiff,  who  sues 
in  the  name  of  the  hank,  has  no  cause 
of  complaint  I  am  compelled  to  say 
that  in  this  respect  the  Defendants  take 
a  singular  and  wholly  erroneous  view 
of  their  rights  and  their  duties;  and 
although  they  have  so  pleaded  in  their 
answers,  have  asserted  it  in  their  evi- 
dence, and  although  it  has  heen  elaho- 
rately  argued  hy  counsel  on  their  hehalf, 
the  contention  is,  in  my  judgment,  un- 
sustainable, and  is  not  only  wholly 
erroneous  in  point  of  law,  but  is  also 
irreconcilable  with  the  most  ordinary 
principles  of  morality.  Making  all  al- 
lowances for  the  wilful  blindness  which 
affects  men  who  look  so  earnestly  and 


exclusively  to  their  own  pecuniary  inte- 
rests as  to  exclude  or  blind  their  peioep- 
tion  of  right  and  wrong,  I  find  it 
difficult  to  impute  to  men  of  business 
such  a  want  of  understanding  of  the 
duties  they  had  undertaken  to  discharge 
to  their  partners  in  trade  as  would 
account  for,  though  nothing  can  excuse, 
the  manner  in  which  they  have  dealt 
with  the  common  property.  A  case  has 
been  put  in  the  course  of  the  argument 
— the  case  of  a  trustee  for  sale  of  land 
—which,  in  my  opinion,  it  is  impossi- 
ble to  resist  the  application  of.  Try  it 
by  another  and  most  ordinary  trans- 
action in  trade.  Suppose  the  case  of  a 
partnership  of  cotton  merchants.  Their 
managing  partners  contract  to  sell  100 
or  1000  bales  of  cotton  at  a  price  fixed 
to  some  other  merchant,  but  the  goods 
are  neither  paid  for  nor  delivered.  Ho 
is  unwilling  or  unable  to  perform  his 
contract^  and  he  proposes  to  some  of  the 
managing  partners  that  they  should 
take  his  bargain  off  his  hands.  Can 
they  deal  with  the  partnership  cotton 
for  their  own  benefit  ?  If  they  had  the 
power  to  let  him  off  his  contract,  the 
goods  would  remain  the  property  of  the 
partnership^  and  must  be  re-sold  by  and 
for  the  partnership.  But  in  no  case 
could  they  become  the  property  of  indi- 
vidual partners.  They  were  vendors 
for  the  partnership.  They  could  in  no 
case  become  purchasers  for  or  from 
themselves.  There  is  no  substantial 
difference  between  the  new  shares  and 
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paragraphs  of  the  prayer,  and  a  dedaratkui  that  MhKenna  was 
liable  for  one  half  of  the  profits  made  by  the  sale  of  the  1500  and 
900  shares.    An  acooont  was  directed,  against  each  Defendant,  of 


the  cotton  in  the  case  I  was  then  8np> 
ponng.  The  directon  not  being  com- 
petent to  purchase  from  Stock  for 
themselresy  they  conld  not  take  his 
bargain  off  his  hands  ibr  their  own 
profit.  Theycoold  not  be  snbstitnted 
purchasers  in  his  place  and  stead.  And 
it  would  indeed  fumtsh  a  ready  means 
of  safely  oonmutting  a  breach  of  tnist 
if  trofitees,  with  a  power  and  duty  to 
sell,  conld  sell  to  a  person  from  whom 
they  might  afterwards  bay,  eren  thoo^ 
**  from  other  persons  "(to  nse  the  woids 
of  Sir  Joteph  McKennd)  **he.  Stocky 
wonld  hare  expected  a  larger  premimn, 
so  as  to  realise  a  profit."  It  wonld  be  a 
waste  of  time  to  refer  to  authorities  in 
support  of  principles  so  obvious  and 
just  as  those  I  hare  adverted  ta  The 
doctrine  of  Courts  of  Equity  in  this 
respect  is  so  trite  and  familiar  that  it  is 
no  more  necessary  to  prove  it  by  decided 
cases  than  it  is  to  establish  any  other 
first  principles.  The  Plaintiflns  counsel 
referred  to  the  case  of  York  and  North 
Midland  Railway  Company  ▼.  Hudton 
(16  Beay.  485),  in  which  it  was  decided 
that  directors  of  a  company — ^not  more 
nor  less  a  partnership  than  that  which 
here  subsisted— could  not  appropriate 
to  themselves  the  profits  they  had 
made  in  dealing  with  shares  in  the  com- 
pany. The  facts  were  not  identical 
with  those  which  are  here  presented, 
but  the  principle  of  the  decision  is  in 
all  respects  applicable  to  the  present 
case.  The  case  of  BUbbcU  y.  Daniel 
(10  Hare,  493)  was  ahM>  referred  to,  in 
which  the  duty  of  partners  is  expressed 
in  terms  which  are  so  clear  that  it  is 
unnecessary  to  quote  it  or  refer  to  it. 
The  principles  upon  which  the  deci- 
sions are  founded  were  commented 
upon,  especially  in  a  case  before  Loid 


Bromgham  in  HamUton  ▼.  Wright 
(9  CL  &  F.  Ill),  and  wm  adopted  by 
Lord  Eatheriey  in  deciding  Tennant 
T.  Trenekard  (Law  Bep.4  Cb.  53),a 
remarkably  strong  case^  in  which  the 
uniTenal  principle  was  carried  so  far 
that  by  foroe  of  it  the  plain  legal  right  of 
a  nu^tgagee  to  enforce  his  security  was 
made  subservient  to  his  duty  as  a  trus- 
tee to  preserve  and  protect  the  estate 
upon  which  his  mortgage  was  charged. 
In  the  course  of  the  discnssioQ  I  in* 
vited  the  Defendants'  counsel  to  fur- 
nish me  with  any  authority  for  the 
propositiain  they  asserted,  vis.,  that 
JStoekf  being  the  owner  of  the  shares, 
was  competent  to  sell  to  anyone,aiid 
that  the  directors  were  competent  to 
buy  those  shares  from  him  as  freely  ss 
they  might  have  bought  shares  fitnn 
anyowna  on  the  Stock  Exchange,  No 
such  authority  was  referred  to,  for  a 
very  plain  reason ;  and  even  if  I  were 
to  admit  without  qualification  the  a]> 
gument  that  Slock  waa  competent  to 
sell,  I  should  deny  that  those  Defen- 
dants, trustees  as  they  were,  could  buy 
back  from  him  for  their  own  benefit 
the  trust  property  which  they  had 
agreed  to  sell  to  him,  even  if  they  had 
not  bought  with  a  view  to  their  own 
profit,  and  whether  they  had  or  had 
not  made  a  profit  by  such  dealing. 
With  respect  to  the  purchases  by  the 
Defendants  of  these  4300  shares,  I  am 
therefore  of  opinion  that  they  must  be 
decreed  to  refund  whatever  profits  they 
may  respectively  have  made  by  the 
re-sales  they  have  effected  of  those 
shares.  In  coming  to  this  condusioD, 
I  by  no  means  omit  the  consideration 
of  the  charges  in  the  bill  respecting  the 
time  and  manner  in  which  the  bonus 
shares  were  created,  nor  the  arguments 
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all  profits  made  by  the  sale  of  the  shares  taken  by  him  from  Stock, 
with  interest  at  £4  per  cent,  on  such  profits  from  the  time  of 
leceiying  them ;  and  tho^Defendants  were  ordered  to  pay  the  costs 
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which  have  heen  addressed  to  me  upon 
the  subject^  although  in  this  place  I  do 
not  think  it  necessary  farther  to  dwell 
upon  them.    I  consider  that,  with  the 
exception  of  the  transaction  relating  to 
the  two  parcels  of  shares  (1600  and 
900)  I  have  mentioned,  the  factB  I  have 
recapitulated,   and  upon   which   my 
jadgment  is  founded,  are  not  substan- 
tially or  materially  disputed.     What 
the  Defendants  have  mainly  insisted 
upon  is  their  explicit  and  utter  denial 
of  any  improper  motives  in  any  of  the 
acts  done  by  them  and  charged  against 
theiji  by  the  bill,  and  they  have  strenu- 
ously argued  that  the  imputations  made 
against  them  not  being  made  out  in 
evidence,  the  FlaintiiTs  are  not  only  not 
entitled  to  the  relief  they  pray,  but 
cannot  establish  a  title  to  any  other 
relief.    It  cannot  be  questioned  that 
the  general  rule  adopted  by  this  Court 
is  to  discourage  at^  all  times,  and  in 
proper  cases  with  great  severity,  reck- 
less,  wanton,   unfounded  charges   of 
misconduct  (by  whatever  names  they 
may  be  called)  in  their  opponents.  But 
in  applying  that  rule  regard  must  ,be 
bad  to  the  nature  of  the  case  and  to 
the  attendant  circumstances.     From 
1864  to  about  the  end  of  1868,  when 
the  Defendants  ceased  to  be  directors, 
the  shareholders,  who  are  represented 
by  the  Plaintiff,  allege  that  they  were 
not  aware  of  most  of  the  circumstances 
upon  which  the  charges  they  now  prefer 
are  grounded.    Those  charges  consist 
in  substance,  of  inferences  which  they 
draw  from  facta  which  have  been  col- 
lected and  discovered  by  means  of  an 
extensive  and  laborious  investigation 
into  the  books  of  the  company,  and 
into  correspondence  and  other  docu< 
nents,  all  of  which  are  in 
YouX, 


evidence  "tendency 
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and  have  been  commented  upon  at 
great  length.  From  these  materials 
they  impute  to  the  Defendants  a  pre- 
conceived determination  to  deal  with 
the  shares  for  their  own  benefit,  and 
they  insist  that  such  imputation  is 
sustained  by  the  subsequent  conduct  of 
the  Defendants.  The  Defendants  each 
and  all  wholly  deny  any  such  alleged 
plan  or  any  such  intention  as  the  Plain- 
tiff imputes  to  them,  and  in  this  con- 
dition of  circumstances  I  cannot  say 
that  the  charges  of  combination,  of  pre- 
conceived arrangement,  of  mutual  or 
separate  action  .by  the  Defendants,  are 
so  proved  that  I  can  adopt  them,  nor 
is  it  competent  for  me  to  penetrate  the 
motives  by  which  the  Defendants  may 
have  been  actuated.  But  1  think  that 
the  circumstances  were  such  as  to  ex- 
cite reasonable  suspicion  in  the  minds 
of  the  shareholders  when  they  found 
that  of  the  original  dealing  with  Stock, 
a  transaction  involving  the  interests  of 
the  company  to  a  great  extent  there 
was  no  trace  in  the  minutes  (although 
the  letters  were  copied  into  a  press 
letter-book),  no  sufSciently  distinct 
mention  of  it  at  the  meeting  of  March, 
1864,  when  they  found  the  manner  in 
which  the  guarantee  fund  had  been 
dealt  with,  the  facilities  which  had  been 
afforded  to  Stock,  while  accommodation 
had  been  refused  to  some  of  the  share- 
holders, and  the  manner  in  which  the 
several  accounts  had  been  kept  and  the 
shares  dealt  with  in  the  books  of  the 
company,  and  this  without  a  minute 
or  record  of  any  kind  why  those  ac- 
counts had  been  so  opened  and  kept ; 
when  they  found  that  the  manner  in 
which  the  calls  had  been  made  and 
the  bonus  shares  created  had  a  direct 
to  increase  the  prospective 
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of  the  suit  up  to  the  hearing, 
severally  appealed. 


From  this  decree  the  Defendants 


Pabkeb 

V. 

McKSNHA. 


value  of  the  shares  of  which  the  De- 
fendants had  become  the  transferees 
firom  Stock,  and,  further,  that  each  of 
the  Defendants  had  made  large  profits 
by  his  dealings  in  the  shares.  I  recog- 
nise fully  the  force  of  the  observations 
which  have  been  addressed  to  me  on 
behalf  of  the  Defendants — ^that  no  one 
of  them  is  responsible  for  what  was 
done  by  or  in  the  names  of  the  direc- 
tors generally  ;  but  each  and  every  of 
them  must  be  taken  to  have  been  fully 
cognizant  of  what  was  done  by  the 
body  of  which  they  were  members,  and 
of  the  consequences  which  would  re- 
sult from  what  was  so  done.  The  De- 
fendants' contention  that,  the  charges 
I  have  referred  to  not  being  proved,  the 
Plaintiff's  case  ought  to  fail  in  its 
entirety,  must  be  consideved  in  this 
view.  Kow  treatin:;  those  charges,  as 
I  do,  as  not  being  strictly  proved,  and 
declining,  as  I  do,  to  fix  upon  the  De- 
fendants severally  any  liability  for 
what  was  done  by  or  in  the  name  of 
the  directors  generally,  I  cannot  say 
that  there  does  not  remain  upon  the 
record  a  plain  substantial  title  to  relief. 
Nor  can  I  say  that  the  manner  in 
which  the  dealings  of  the  directors  as 
a  body  of  which  the  Defendants  were 
members  were  conducted,  was  such  as 
not  to  furnish  any  ground  for  the  sus- 
picions which  the  shareholders  enter- 
tained, or  impute  to  them  such  reck- 
less, wanton,  and  [unfounded  imputa- 
tions against  the  Defendants  as  should 
induce  the  Court  to  apply  that  rule 
which  has  been  referred  to.  Laying, 
therefore,  wholly  out  of  consideration 
those  imputations  the  consideration  of 
which  in  no  degree  influences  my  judg- 
ment, I  find  myself  obliged  to  deal 
with  the  case  upon^the  general  prin- 
ciples I  have  adverted  to.     The  De- 
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fendants  have  urged  also  that  the  length 
of  time  which  has  elapsed  since  the 
events  on  which  the  Plaintiff  relies 
ought  to  induce  the  Court  to  withhold 
any  interference  in  his  favour;  but 
bearing  in  mind  the  fact  that  it  was 
not  until  the  end  of  the  year  1868  that 
the  attention  of  the  Plaintiff  was  drawn 
to  the  state  of  things  of  which  he  com- 
plains, that  some  considerable  period 
of  time  was  of  necessity  employed  in 
the  investigations  without  which  his 
case  could  not  be  completely  stated, 
and  that  the  bill  was  filed  in  June, 
1870, 1  think  that  no  time  has  been 
suffered  so  to  elapse  as  to  justify  the 
Defendants*  objection.  Another  ground 
of  defence  which  has  been  suggested 
is,  that  the  Plaintiff  has  selected  four 
only  out  of  the  directors,  whereas,  if 
his  complaint  was  well  founded,  he 
ought  to  have  made  all  the  directors 
now  alive,  and  the  representatives  of 
such  of  them  as  are  dead^  parties  to  the 
suit  Considering  the  nature  of  the 
relief  which  is  prayed  and  the  circum- 
stances of  the  case,  I  see  no  ground 
upon  which  all  the  directors  should 
necessarily  have  been  made  parties; 
and  as  to  the  selection  of  four  only  out 
of  a  larger  number  of  persons  who  may 
have  been  equally  liable,  I  am  of  opinion 
that  in  the  mouths  of  these  Defendants 
that  furnishes  no  objection.  For  in 
such  case  a  Plaintiff  is  at  liberty  to 
prefer  his  suit  against  any  of  the  per- 
sons of  whom  he  has  a  right  to  com* 
plain,  and  it.  is  no  answer  to  his  com- 
plaint to  say  that  he  may  be  entitled 
to  complain  also  of  others,  since  the 
liability  of  such  others  can  in  no  degree 
diminish  the  liability  which  may  attach 
to  the  persons  selected.  Nor  can  the 
result  of  this  suit  in  any  degree  affect 
the   Plaintiff's   right   to  punme  any 
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Mr.  Olasse,  Q.C.,  and  Mr.  North,  for  MoKenna : — 

It  18  necessary  for  the  bank  to  make  out  that  there  has  been  a 
breach  of  duty  by  the  directors^  and  a  loss  in  consequence. 
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remedy  he  may  poflsess  against  persons 
not  parties  to  this  suit    What  I  find 
and  dedde  is^   that  the  Defendants, 
heing  partners  and  tmstees,  have  dealt 
with  the  partnership  and  trust  property 
in  an  nnkwful  manner  and  for  their 
own  personal  benefit    The  Defendant, 
Sir  Joseph  McKenna^in  his  first  answer, 
admits  the    purchase  of  shares  from 
8U)ekf  and  the  re-sale  of  those  ^res, 
together  with  the  bonus  shares,  at  a 
profit  amounting  in  the  aggregate,  as  I 
read  it,  to  £15,750 ;  from  the  answer 
of  the  Defendant   Harvey  Leunsy  I 
gather  that  by  the  like  means  he  has 
made  and  received  profits  amounting 
to  £10,020.  The  Defendant  Fancferiy?, 
m  his  answer,  and  in  the  schedule  an- 
nexed to  it,  states  his  profits  from  the 
shares  purchased  by  him  of  Stock  to 
amount    to   £11,447   and  a  fraction, 
although  in  that  statement  he  gives 
credit,  and  reduces  the  amount  of  his 
actual  profits  by  some  loss  that  he  sus- 
tained in  the  Eindusian   Bank  —  a 
matter  which  it  is  not  now  necessary 
to  further  observe  upon.    The  amount 
of  profits  derived  by  the  Defendant 
Eenshawy  as  stated  in  his  answer,  does 
not  so  clearly  appear,  owing  to  a  some- 
what involved  statement  of  his  deal- 
ings with  the    shares,  although  the 
number  of  shares  acquired  by  him  of 
Stock  at  the  same  time  with  the  others 
is  admitted.    Mr.  Henthaw^  according 
to  his  account,  as  far  as  I  understand 
it,  seems  to  have  borrowed  from  an  in- 
nuanoe  company  which  he  mentions 
large  sums  of  money  for  which  the 
ahares  were  mortgaged.  They  had  been 
Bttortgaged  by  Stock.    However  that 
loay  be,  that  will  be  the  subject  of 
&iture  investigation ;  and  although  he 
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says  he  has  not  realized  any  consider- 
able profits,  on  the  admissions  in  his 
answer,  the  amount  of  his  profits  must 
be  ascertained.  Well,  then,  it  has  been 
suggested  that  I  ought  to  decree  against 
the  Defendants  that  they  are  liable  for 
the  whole  of  the  9778  shares.  On  the 
frame  of  this  record  I  think  I  can  do 
no  such  thing.  All  I  can  say  is  that 
which  I  have  expressed,  that  for  every 
shilling  of  money  received  by  these 
Defendants  in  the  way  of  profit  on 
shares  derived  by  them  from  Stock  they 
are  liable,  and  they  must  refund  to  the 
very  last  shilling.  Upon  the  whole,  I 
think  the  Plaintiff  is  entitled  to  a 
decree  declaring  that  the  Defendants, 
as  partners  in,  and  trustees  for,  the 
National  Bank,  are  accountable  for 
and  chargeable  with,  all  the  profits 
which  they  have  received  from  the 
sale  or  disposition  of  any  of  tiie  9778 
shares  mentioned  in  the  pleadings,  and 
of  any  of  the  bonus  shares  issued  to 
themselves  or  to  their  nominees  in 
respect  of  any  of  the  said  9778  shares, 
and  directing  an  inquiry  and  account 
of  all  moneys  which  each  of  the  De- 
fendants has  received  in  respect  of  such 
profits.  There  must  also  be  an  order 
for  payment  by  each  of  the  Defendants 
of  the  amounts  which  shall,  upon  such 
account  and  inquhy,  be  certified  to  be 
the  amounts  payable  by  them  respec- 
tively, with  interest  at  the  rate  of  £4 
per  cent,  per  annum  upon  the  amounts 
of  such  profits  which  have  been  re- 
ceived by  them  from  the  several  times 
at  which  the  same  were  received.  And 
the  decree  will  further  direct  that  the 
Defendants  do  pay  to  the  Plaintiff  the 
costs  of  this  suit  up  to  the  hearing. 
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L.  G.  [The  Lord  Justice  Hellish  : — The  case  the  Plaintiff  makes  is, 

that  these  directors  being  quan  trustees  have  made  a  profit  which 

w^y^       they  ought  to  hand  over  to  the  company.] 

Pabub  , 

9.  The  bank  has  got  all  it  bargained  for,  £30  per  share  premium. 

McKerka. 

[THie  LoBD  Ohanoellob  : — Suppose  that  Stock  was  unablo  to 

complete  his  bargain,  and  the  directors,  or  some  of  the  directors, 
say,  We  will  release  you  and  stand  in  your  place :  must  they  not 
account  for  the  profits?] 

I  submit  not;  each  was  entitled  to  buy  from  Stock  just  as  a 
director  may  buy  shares  in  the  market.  The  case  of  York  and 
North  Midland  Bailway  Company  v.  Hudson  (1),  referred  to  below, 
is  quite  different,  and  Bliaset  v.  Daniel  (2)  has  no  bearing  on 
the  case.  Then  the  bill  is  founded  on  a  case  of  gross  personal 
fraud  and  conspiracy,  which  is  not  in  the  slightest  degree  sup- 
ported by  the  evidence;  and  the  case  being  thus  founded  on 
fraud,  the  Plaintiff  is  not  at  liberty  to  pick  out  facts  which  would 
support  a  case  not  founded  on  fraud,  and  obtain  relief  upon  them, 
no  such  alternative  case  having  been  made  by  the  bill :  Eickson 
V.  Lombard  (3).  The  bill  ought  therefore  to  have  been  dismissed 
altogether,  and  if  not,  the  Plaintiff  ought  to  pay  the  costs  up  to 
the  hearing.  As  to  the  shares  sold  by  Fom^  no  declaration  was 
asked  by  the  bill ;  and  we  submit  that  it  was  therefore  against  the 
course  of  the  Court  to  make  one ;  the  most  that  could  be  done 
was  to  direct  an  inquiry,  there  being  a  conflict  of  evidence. 

.    Mr.  Bririowe,  Q.C.,  and  Mr.  Tahourdin^  for  Vanderbyl: — 

Vanderhyl  paid  for  his  shares  at  the  time  he  took  them  from 
Stocky  and  almost  immediately  after  the  arrangement  with  Stock. 
They  remained  standing  in  his  own  name  for  some  time  after- 
wards, so  that  his  case  is  better  than  that  of  Sir  Joseph  McKenna, 
whose  shares  were  some  of  them  sold  before  they  had  been  paid 
for.  Stock  had  become  the  equitable  owner  of  the  shares,  and 
was  at  perfect  liberty  to  sell  them  to  any  one,  and  directors  were 
at  liberty  to  buy  from  him,  the  fiduciary  relation  being  at  an 
end  as  to  those  shares. 

(1)  16  Beav.  485.  (2)  10  Hare,  493. 

(8)  Law  Hep.  1  H.  L.  824. 
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[The  LoBD  Chancellor  : — ^Was  it  at  an  end^  the  contract  with       L.  o. 
8taek  being  still  executory  ?] 
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The  allotment  to  Stock  ooncladed  the  matter,  for  he  would  have 

Pabkxb 
been  a  contributory  in  respect  of  the  shares  if  there  had  been  a    ^^  j?. 

winding-up.     We  submit,  therefore,  that  the  contract  was  an 

executed  contract,  which  made  Stock  master  of  these  shares,  so 

that  he  could  sell  them  to  any  body  whether  a  director  or  not. 

Then,  as  to  the  case  of  fraud,  the  bill  ought  to  be  dismissed 

altogether ;  for  if  you  strike  out  the  allegation  of  fraud,  there  is  no 

case :  ArMold  y.  Commissioners  of  Charitahle  Bequests  (1). 

Mr.  EveriUy  for  Henshaw : — 

Out  of  Henshaw  s  300  shares  260  had  been  issued  to  StotJc^ 
who  had  mortgaged  them.  Eenshaw  paid  off  the  mortgage  and 
took  to  the  shares,  so  he  stands  completely  in  the  ordinary  position 
of  a  director  buying  shares  in  his  company. 

[The  Lord  Jostiob  Mellish  : — But  you  were  under  a  previous 
agreement  to  take  800  shares,  and  this  was  the  way  of  carrying 
OQt  that  agreement] 

There  is  nothing  to  shew  any  antecedent  binding  arrangement 
to  take  300  shares.  If  any  relief  is  given  in  this  suit,  it  should 
only  be  on  the  terms  of  the  Plaintiff  paying  all  the  costs  of  it 

Mr.  jPVy,  Q.C.,  and  Mr.  Davey,  for  /.  Harvey  Lewis  i-^ 

The  Yice-Chancellor  says  that  he  decides  on  the  admitted  facts. 
There  are  two  questions :  whether  these  admitted  facts  constitute 
an  equity  at  all,  and,  if  they  do,  whether  effect  can  be  given  to  it 
on  such  a  record  as  this.  On  the  first  point,  we  only  add  that  a 
director  is  in  a  peculiar  position :  he  is  required  to  be  a  share- 
holder, and  may  be  a  shareholder  to  any  extent,  although  his 
being  a  large  shareholder  may  often  bias  him  in  the  affiurs  of  the 
company ;  0.^.,  on  such  a  question  as  whether  a  call  should  be 
made.  The  position  of  a  director  is  different  from  that  of  a 
trustee  who  does  not  take  an  interest,  and  the  acquiring  an  interest 
which  may  give  him  a  bias  adverse  in  some  respects  to  the  com- 
pany is  not  objectionable  unless  he  is  led  by  it  to  act  improperly, 

(1)  2  H.  L.  C.  440. 
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L.O.       Then  we  contend  that  the  bill  is  mnltifiEkrionSy  the  case  against 
each  Defendant  being  separate. 

Pabkzb         Mr.  Kay,  Q.C.,  Mr.  LincUey,  Q.C.,  and  Mr.  Ordham  Hastings, 
MotaHA.   for  the  Plaintiff:— 

"""  The  contract  with  Stock  was  uUra  vires,  and  not  authorized  by 

the  resolutions.  But  supposing  it  was  authorized,  no  director, 
when  Stoeh  found  himself  unable  to  fulfil  it,  had  any  right  to  take 
a  part  of  it  off  his  hands  for  his  own  individual  benefit  As  to 
the  Fax  shares,  we  submit  that  Sir  Joseph  McKenna's  interest  in 
them  is  proved  by  the  evidence,  and  that  being  so,  and  the  case 
being  raised  in  the  pleadings,  a  declaration  on  the  subject  was 
proper.  The  Defendants  ought  to  be  treated  as  jointly  liable  for 
all  the  profits  made  by  them,  for  they  concurred  in  a  scheme 
by  which,  through  Stock,  they  all  became  purchasers ;  and  if  the 
decree  is  to  be  varied  at  all,  it  should  be  varied  in  this  respect 
There  is  good  ground  to  infer  that  the  whole  scheme  was  entered 
into  by  the  Defendants  with  a  view  to  their  personal  benefit ;  but 
supposing  this  not  to  be  proved,  there  still  is  the  case  of  breach  of 
trust  in  purchasing  the  shares  sufficiently  raised  on  the  bill  to 
entitle  the  Plaintiff  to  a  decree,  and  there  should  be  no  variation 
as  to  costs,  the  case  being  one  where  the  conduct  of  persons  in  a 
fiduciary  position  was  such  as  to  justify  a  suit :  Fyler  v.  Fyler  (I); 
De  Montmorency  v.  Deveretw  (2). 

Mr.  QlassBj  in  reply,  for  Sir  J.  McKenna, 

Mr.  Bristotoe,  in  reply,  for  Vanderbyl. 

Mr.  Everitt,  in  reply,  for  Eenshaw, 

Mr.  Fry,  in  reply,  for  Lewis. 

Lord  Cairks,  L.C.  : — 

The  decree  which  is  appealed  against  in  this  case  in  substance 
makes  the  Appellants  accountable  to  the  bank  under  three 
different  heads.  In  the  first  place,  it  makes  the  Defendant 
McKenna  accountable  for  profits  made  by  him  in  respect  of  1750 

(1)  3  Peav.  550.  (2)  7  01.  &  F.  188,  234,  239. 
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shares;  Leuns^  for  profits  made  by. him  in  respect  of  1750  shares ;       l.  0. 
Yanderhyl,  for  profits  made  by  him  in  respect  of  500  shares ;  and    ^ 
SenihaWy  for  profits  made  by  him  in  respect  of  300  shares.    In 
the  second  place,  it  makes  the  Appellants  responsible  for  all 
moneys  which  they  haye  received  in  respect  of  certain  shares,    MdKinNA. 
called  bonus  shares,  allotted  in  respect  of  the  shares  that  I  have 
already  mentioned ;  and,  in  the  third  place,  it  makes  MeKenna 
alone  responsible  in  respect  of  his  profits  npon  a  joint  or  partner- 
ship transaction  with  one  Fox^  as  regards  2500  shares.    The  four 
Appellants  are  made  severally  responsible  for  their  respective 
profits  on  these  shares,  and  they  are  made  jointly  liable  for  the 
whole  coBts  of  the  suit.    From  that  decree  they  all  appeal. 

Now  I  propose  to  state  in  the  first  place,  as  shortly  as  I  am 
able  to  do,  the  narrative  which  alone  appears  to  me  material  as 
regards  the  decree  to  be  made,  and  the  relief  which  can  be  given 
m  this  suit ;  and  I  leave  for  subsequent  consideration  the  observa- 
tions which  have  been  made  as  to  the  magnitude  to  which  the 
proceedings  in  the  cause  have  been  swelled,  and  the  costs  which 
have  been  thereby  occasioned. 

[His  Lordship  then  concisely  stated  the  facts  as  given  above 
down  to  the  letters  of  the  24th  of  February,  1864,  between  Stoeh 
and  the  board,  and  continued : — ] 

Those  documents,  therefore,  contain  on  the  one  hand  the 
authority  of  the  board  of  directors  to  make  with  Stock  a  contract 
of  this  description,  and  on  the  other  hand  the  expression  of  the 
terms  of  the  contract  with  Stack. 

Now  I  desire  to  pause  at  that  point  for  the  purpose  of  observing 
that  I  have  entertained  some  doubt  during  the  argument,  and  I 
still  entertain  some  doubt,  whether  the  contract  as  actually  made 
with  Stock  was  altogether  warranted  by  the  authority  which  was 
conveyed  to  the  directors  by  the  general  meeting.  But  it  is 
not  necessary  to  decide,  and  I  do  not  desire  to  decide,  the  point. 
I  only  wish  to  observe  that  I  entertain  doubt  upon  it ;  but  I  will 
assume  for  the  purpose  of  what  I  have  to  say  that  the  contract 
with  Stock,  in  its  terms  was  inlra  vires  the  directors.  What  passed 
afterwards  was  this:  On  the  23rd  of  February  the  £25,000,  the 
guaranteed  deposit,  was  paid  into  the  joint  names  ol  Stock  QXi<SiLewi8. 
On  the  13th  of  April  another  sum  of  £25,000  was  paid  into  the 
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L.  G.       bank.    A  certain  return  was  made  from  those  two  sums,  bat  I 
will  speak  of  the  sums  as  they  were  originally  paid  in  round 

122i        numbers.    On  the  19th  of  April  9778  shares,  which  were  the 
Pambb      number  of  shares  that  ultimately  were  unaccepted  by  the  old 
MoKksna.   shareholders,  or  undisposed  of  to  other  persons,  were  allotted  to 
Stoeh  in  pursuance  of  the  contract  with  him. 

It  is  necessary  at  this  point  to  observe  what  was  the  position 
of  StooJc  in  this  matter.  The  contract  at  this  point  was  clearly 
an  executory  contract.  It  was  a  contract  of  a  very  peculiar  de- 
scription, running  over  a  considerable  time.  It  was  a  contract 
with  regard  to  the  performance  of  which  the  interests  of  the 
bank  required  to  be  watched  with  the  greatest  jealousy  and  vigi- 
lance. There  was  the  guarantee  deposit  to  be  maintained  as  a 
guarantee  deposit  to  the  end  of  the  transaction ;  there  were  the 
stipulations  as  to  the  proportions  in  which  the  shares  were  to  be 
taken  up ;  there  was  the  stipulation  that  no  delivery  was  to  be 
made  until  payment  was  made ;  there  was  the  approval  of  the 
names  of  persons  sent  in  for  shares,  which  was  to  come  from  the 
directors ;  and  there  was  the  question,  of  very  great  importance  in 
a  speculation  of  this  kind,  how  and  at  what  times  the  calls  ahould 
be  made  upon  these  shares  by  the  directors.  The  essence,  in  fact, 
of  the  transaction  as  I  view  it,  and  of  the  bargain  with  Stack,  was 
this,  that  Stock  was  to  take  all  the  risks  of  the  market  with  r^;ard 
to  the  disposal  of  these  shares,  and  the  object  to  be  secured  was 
the  fixed  payment  of  £30  a  share  to  the  bank.  Now  I  ask  the 
question,  In  the  fulfilment  and  execution  of  this  contract,  who  was 
to  watch  the  interests  of  the  bank  ?  Undoubtedly  the  directors  of 
the  bank.  They  were  the  agents  of  the  bank  for  this  purpose. 
If  they  did  not  watch  the  fulfilment  of  the  contract  there  was  no 
person  else  to  do  it.  Their  agency  would  not  come  to  an  end  with 
regard  to  these  shares  until  the  contract  was  completely  fulfilled ; 
and  their  agency  at  the  date  which  I  have  referred  to,  namely, 
the  allotment  to  Stock,  not  only  had  not  come  to  an  end,  but  was 
actually  only  in  reality  commencing. 

Now  that  being  the  position  of  Stock  and  the  position  of  the 
directors,  I  turn  next  to  the  naiTative  of  what  the  directors,  or  the 
four  Appellants  who  were  directors,  actually  did  in  this  matter, 
and  I  take  the  narrative  from  their  own  words : — [His  Lordship 
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here  stated  as  above  the  acconnts  given  by  the  Defendants  respect-       L.  G. 
ively^  as  to  their  taking  the  shares  from  Stock.] 

That  is  the  narrative  told  in  the  words  of  each  of  the  four 
Appellants  themselves,  and  the  conclusion  which  I  draw  from  it  is 
thisy  that  in  the  result  nearly  one-half  of  the  interest  of  Siaek  was  MoKjanri. 
assigned  to  these  four  Appellants.  It  is  true  that  the  transaction 
is  throughout  called  by  them  a  purchase  of  shares  from  Stoek^ 
but  S^k  had  no  complete  property  in  any  shares  to  sell.  All 
that  he  could  sell,  and  all  that  he  did  sell,  appears  to  me  to  have 
been  the  right  to  stand  in  his  place  qtiocid  these  4300  shares,  which 
was  the  total  amount  of  the  shares  taken  by  the  four  Appellants. 
It  is  trae  that  Sioek  was  not  in  any  way  released  from  the  perform- 
ance of  his  contract ;  but  it  may  be  asked  how  could  the  directors 
possibly  enforce  against  Stock  the  performance  of  the  contract 
quoad  these  4300  shares,  when  the  enforcing  of  the  contract  against 
Stock  would,  as  to  those  shares,  be  really  the  enforcing  of  it  against 
themselves ;  for  as  Stock  would  be  liable  to  the  bank,  so  these 
four  Appellants  would  be  liable  each  for  his  own  shares  to  Stock. 

What  happened  in  the  result  is  just  what  might  have  been 
expected.  Yeiy  considerable  latitude,  or  even  more  than  latitude, 
was  allowed  to  Stock  in  the  fulfilment  of  the  contract.  The  strict 
condition  as  to  the  delivery  of  shares,  or  rather  negativing  any  de- 
livery nntil  payment,  was  relaxed — ^relaxed,  I  agree,  only  as  to 
certain  parcels  and  for  a'  certain  number  of  days,  but  relaxed  in 
that  way  as  to  all  in  turn*  The  condition  as  to  the  guarantee  was 
also  relaxed.  Entries  were  made  attributing  the  £25,000  to  the 
shares  in  such  a  way  as  enabled  a  settling-day  to  be  obtained  upon 
the  Stock  Exchange^  but  in  that  way  the  £25,000  no  longer  stood 
in  the  position  in  which  it  stood  when  it  originally  was  paid  in. 
The  shares  were  given  over  into  the  hands  of  Stocky  for  the  purpose 
of  disposal  on  the  market,  for  a  certain  number  of  days,  without 
payment  and  upon  credit ;  and  in  fact  the  question  may  again  be 
asked,  how  could  it  have  been  possible  for  the  directors  to  have 
held  Stock  to  the  letter  of  the  contract  without,  at  the  same  time, 
enforcing  the  contract  in  all  its  rigidity  against  themselves?  They 
may  have  been  right  in  the  relaxations  they  made.  Those  relaxa- 
tions may  or  may  not  have  been  necessary  for  the  welfare  of  the 
bank,  and  involved  in  that  welfare  there  may  have  been  the  fulfil- 
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U  0.  ^  ment  of  the  contract  by  Stock,  but  it  appears  to  me  that  it  was 
utterly  impossible  for  the  directors,  after  the  transaction  upon 
which  they  themselves  had  entered,  to  exercise  an  independent 
and  unbiassed  judgment  upon  the  subject  of  these  relaxations.  The 
MoKMnrA.  bank  was  practically,  to  a  very  great  degree,  running  the  risk  which 
ought  to  have  been  the  risk  of  Stock  alone ;  for  it  is  obvious  that  if 
the  market  had  fallen  very  considerably,  there  would,  to  say  the 
least  of  it,  have  been  very  great  doubt  whether  the  contract  could 
have  been  fulfiUed  by  Stock. 

Now,  the  rule  of  this  Court,  as  I  understand  it»  as  to  agents,  is 
not  a  technical  or  arbitrary  rule.  It  is  a  rule  founded  upon  the 
highest  and  truest  principles  of  morality.  No  man  can  in  this 
Courty  acting  as  an  agent,  be  allowed  to  put  himself  into  a  position 
in  which  his  interest  and  his  duty  will  be  in  conflict  If  Stock  had 
bought  these  shares  and  paid  for  them,  and  become  the  absolute 
owner  of  them,  the  directors  were  as  free  as  any  person  in  the 
market  to  go  to  Stock  and  to  become  the  purchasers  from  him  of 
those  shares.  The  agency  in  that  case  would  have  be^x  over,  and 
there  would  have  been  no  longer  any  conflict  between  interest  and 
duty.  Here  the  agency  had  not  terminated.  The  Court  will  not 
inquire,  and  is  not  in  a  position  to  ascertain,  whether  the  bank  has 
lost  or  not  lost  by  the  acts  of  the  directors.  All  that  the  Court 
has  to  do  is  to  examine  whether  a  profit  has  been  made  by  an 
agent,  without  tjbe  knowledge  of  his  principal,  in  the  course  and 
execution  of  his  agency,  and  the  Court  finds,  in  my  opinion,  that 
these  agents  in  the  course  of  their  ageinc^y  have  made  a  profit, 
and  for  that  profit  they  must,  in  my  opinion,  aceount  to  their 
principal. 

These  obser?ations  dispose  of  the  question  with  regard  to  the 
4300  shares  taken  by  the  four  Appellants  from  Stock.  The  answer 
to  the  question  as  to  the  bonus  shares  must  be  the  same  as  to  the 
43.00  shares,  for  the  bonus  shares  were  allotted  in  respect  of  the 
4300  shares.  I  put  aside  for  the  moment  the  remaining  question 
with  regard*  to  the  2600  shares  which  were  sold  in  DtMin,  and  I 
now  pause  here  again  for  the  purpose  of  observing  that  the  narra- 
tive which  I  have  given  up  to  this  time  is  founded  upon  documents 
which  are  stated  in  the  pleadings,  and  upon  the  statements  of  the 
Defendants  in  their  answers.     With  the  exception  of  the  few 
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qnestdons  to  which  I  have  referred  in  the  cross-examination  of       L.o. 
Mr.  Vanderbyly  I  have  not  introdaced  any  element  in  what  I  have    *° 
stated  from  anything  whatever,  except  from  the  pleadings  in  the        ^r^ 
case,  and  the  qaestion  immediately  occurs,  If  this  is  the  case,  and     P^^"* 
if  Aese  facts  are  without  dispute,  how  does  it  come  to  pass  that  we    MoKmnrA. 
have  got  here  three  volumes,  of  a  magnitude  seldom  seen  even  in 
the  proceedings  of  this  Oourt,  and  nme-tenths  of  which,  to  speak 
within  limits,  are  irrelevant  for  the  purpose  of  the  materials  on 
which  I  think  the  judgment  ought  to  proceed  ?    I  own  that  I  look 
with  great  regret  upon  the  character  of  the  bill,  and  upon  the 
course  which  the  evidence  has  taken  in  this  case.    I  have  seldom 
seen  a  case  which  appears  to  me  to  occasion  greater  reproach  to 
the  proceedings  of  this  Court ;  and  I  think  it  is  a  case  in  which 
the  Court  ought  to  be  careful  to  adjust,  as  far  as  it  fairly  can,  the 
burden  of  costs  which  have  been  occasioned  by  these,  to  my  mind, 
most  unnecessary  and  oppressive  proceedings. 

Kow  I  find  the  bill,  in  addition  to  the  facts  which  I  have  stated, 
containing  allegations  of  a  long  antecedent  scheme  on  the  part  of 
these  Appellants,  or  some  of  them,  to  create  the  additional  capital 
which  was  created  in  the  bank,  with  the  sinister  view  of  becoming 
themselves  possessed  of  it,  or  of  some  of  it,  and  making  profit  by 
it;  and  it  attributes  to  the  Appellants  a  conspiracy  to  use  improperly 
their  power  as  diseotors  of  the  bank  for  the  purpose  of  creating 
this  ca^Ntal,  and  for  the  purpose  of  allotting  it  to  Stock,  as  to  whom 
it  was  alleged,  to  use  the  expression,  I  think,  of  Mr.  Kay,  that  they 
wished  him  to  be  as  much  in  their  power  as  possible,  in  order  that 
they  might  virtually  be  the  masters  of  the  new  capital  which  was 
to  pass  through  his  hands.  For  those  allegations  it  appears  to  me 
to  be  due  to  the  Appellants  to  say  that  I  do  not  find  in  the 
evidence  any  foundation  whatever.  I  desire  to  speak  of  the 
conduct  of  these  Appellants  as  it  appears  to  me  to  deserve.  I 
think  they  fell  into  an  error,  a  grave  and  serious  error,  m  attempting 
to  mix  themselves  up  while  they  were  directors  of  the  bank  with 
this  executory  speculation  of  Mr.  Stoek,  and  for  that  I  think  they 
must  suffer.  But  that  was  an  error  into  which  men  might  fall  from 
ignoianoe,  from  inadvertence,  from  want  of  a  calm  and  deliberate 
ohserration  of  the  position  in  which  they  were  placed,  and  the 
daties  which  they  had  to  perform.  Nay,  more,  I  can  even  imagine 
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L.  0.  the  directors  might  supposey  although  in  my  opinion  their  so  sop- 
posing  would  be  no  justification,  that  their  taking  some  of  these 
shares  from  Stock  would  be  beneficial  to  the  bank,  their  principals. 
But  conduct  of  that  kind  is  altogether  different  from  conduct  such 
McktmrA.  as  is  alleged  in  this  bill,  which,  if  founded  upon  fact,  would  be  con- 
duct deserving  of  no  other  name  than  that  of  a  fraudulent  conspiracy 
to  embezzle  the  property  of  their  employers. 

Now,  we  have  been  asked  in  that  state  of  things  to  say  that,  even 
supposing  there  is  a  ground  for  relief  upon  the  basis  upon  which  I 
have  placed  it,  stUl  that  this  bill,  being  such  as  it  is  in  its  chaises 
and  in  its  scope,  ought  to  be  absolutely  dismissed,  and  no  relief 
whatsoever  ought  to  be  given  upon  it.  I  own  that  it  appears  to 
me  that  that  would  be  a  very  strange  result.  Every  fact,  I  repeat, 
which  I  have  stated  as  the  ground  for  proper  relief  is  found  in  the 
bill  and  in  the  answers.  If  this  bill  were  to  be  dismissed,  it  could 
only  be  dismissed  without  prejudice  to  filing  another  bill  for  the 
purpose  of  obtaining  that  proper  relief.  But  it  surely  would  be 
little  less  than  a  mockery  to  say  that  this  Court,  having  all  the 
undisputed  fSetcts  before  it,  stated  upon  the  pleadings,  is  obliged, 
because  something  else  is  stated  on  the  pleadings,  to  dismiss  this 
bill,  in  order  that  the  cost  and  expense  of  another  suit,  to  state  over 
again  thd  same  matters,  which  are  not  in  controversy,  should  be 
gone  through.  I  am  not  aware  of  any  authority  which  obliges  us 
to  adopt  such  a  course :  and  it  appears  to  me  that  such  a  course 
would  be  in  the  highest  d^ree  inconvenient,  and  even  irrationaL 
As  I  understand  the  rule  of  the  Court  on  this  subject,  it  is  this — 
that  where  persons  have  a  case  which  is  allied  upon  their  bill, 
and  there  are  also  allied  upon  that  bill  other  matters,  coupled  or 
not  coupled  with  the  case,  if  the  all^;ations  can  be  separated  so 
that  relief  can  be  given  upon  what  is  stated,  it  is  only  a  question 
of  costs — what  is  to  be  done  with  that  part  of  the  bill  which  ought 
to  be  absent,  or  which  has  not  been  proved  ? 

Now,  it  appears  to  me,  that  that  being  the  role,  it  is  a  rale  which 
ought  to  be  observed  to  the  fulness  of  its  spirit,  and  that  it  ought 
not  to  be  slurred  over  in  a  case  of  this  kind,  where  I  find  charges 
of  grave  and  deliberate  fraud,  which  torn  out  to  be  entirely  without 
foundation.  In  my  opinion,  the  course  which  ought  to  be  taken 
with  a  suit  so  circumstanced  is  this — ^that  all  that  part  of  the  bill 
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which  18  open  to  the  obserrations  that  I  have  made,  ought  to  be       L^O.^ 

dismigsedy  and  dismissed  with  costs;  and  the  mode  in  which  I 

should  propose  to  do  that  would  be  by  dismissing,  with  costs,  so 

much  of  the  bill  as  complains  of  any  acts,  or  conduct  of,  or  alleges 

any  scheme  or  fraudulent  design  of  the  Defendants,  or  any  of    MoKeztna.  ' 

them,  anterior  to  the  19th  of  April,  1864,  which  I  take  as  the  day 

upon  which  the  document  called  the  allotment  of  shares  was  given 

to  Mr.  Stack. 

I  may  add  to  what  I  have  already  said,  that  as  regards  the  power 
of  separating  the  different  cases  made  by  this  bill,  it  appears  to  me 
that  if  the  bill  is  taken  from  the  161th  paragraph  to  the  end, 
including  the  prayer,  there  are  alleged  with  sufficient  distinctness 
two  alternative  cases,  the  higher  case  of  fraud,  which  appears  to 
me  to  be  entirely  without  proof,  and  also  the  case  upon  which,  as 
it  seems  to  me,  the  Plaintiff  is  entitled  to  relief. 

I  now  turn  to  the  part  of  the  case  with  which  Sir  JoBepk  MoKenna 
alone  is  connected,  and  which  relates  to  two  parcels  of  shares,  one 
of  1600  and  the  other  of  900.  The  allegation  with  regard  to  these 
2500  shares  is  this,  that  there  was  a  joint  speculation  entered  upon 
then  in.  Dublin  between  Foa^  a  broker  in  DtMin^  and  Sir  Joseph 
McKenna,  although  the  shares  in  form  were  placed  in  two  other 
names.  That  is  the  allegation  on  the  part  of  the  Plaintiff.  The 
Plaintiff  contends  that  Sir  Joseph  MeKenna  and  Fox  took  these 
shares  from  Stoek  at  a  slight  advance  over  what  Stock  was  to  pay 
the  bank  for  them,  that  they  were  to  share  the  profits  in  halves, 
that  profits  were  made  by  the  re-sale  of  these  2500  shares,  and 
that  Sir  JosepJh  MeKenna  ought  te  account  for  his  share  in  those 
profits.  That  is  the  view  which  is  taken  by  the  decree  as  it  now 
stands.  I  observe  that  the  yice-Chancellor  felt  considerable  diffi- 
culty in  dealing  with  this  part  of  the  case.  He  felt  that  he  had  to 
'decide  upon  a  question  of  controverted  evidence,  with  the  distinct 
oath,  as  it  seems  to  me,  of  Sir  Joseph  MeKenna  one  way,  with  the 
statement  of  Stock  corroborating  Sir  Josq^h  MeKenna^  and  with  the 
evidence  of  Mr.  Fox,  in  DMin,  the  other  way,  and  with  a  number 
of  letters  passing  from  Sir  Joseph  MeKenna,  which  certainly  would 
at  first  sight  appear  rather  to  favour  the  view  of  the  Plaintiff  than 
the  view  of  Sir  Joseph  MeKenna.  The  Yice-Chancellor  pointed  out 
that  some  further  evidence  might  have  been  obtained  from  the 
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L.  0.  account  books,  which  he  regretted  had  not  been  obtained.  Now, 
if  I  were  obliged  to  decide  this  question  at  this  time,  I  am  not  at 
«^v^  all  sura  that  I  should  differ  from  the  Yice-Chanoellor.  But  we 
V™  hBYO  been  pressed  by  this  consideration,  that  no  specific  declaration 
UoKxasA.  ^Qj^  asked  by  the  bill  upon  this  point ;  that  the  allegations  con- 
tained in  the  bill  with  regard  to  it  might  be  allegations  merely 
aiming  at  the  general  account  which  was  prayed  for,  and  that  it  is 
not  the  habit  of  this  Court  at  all,  unless  there  is  special  notice 
given  by  a  prayer  for  a  declaration  on  the  subject,  to  decide  at 
the  time  of  the  hearing  that  which  may  be  an  item  of  account.  I 
own  it  appears  to  me  to  be  generally  very  much  a  matter  to  be 
determined  in  each  particular  case^  whether  it  is  or  is  not  con- 
venient to  decide  questions  which  may  form  items  of  a  general 
account^  and  if  the  case  had  been  entirely  ripe  for  it,  I  should  have 
thought  it  convenient  in  this  case  to  have  decided  this  question. 
But  it  appears  to  me  that  the  case  is  not  ripe  for  decision.  It 
appears  to  me  that  Sir  Joseph  McKenna  may  fairly  say  that  he  was 
not  sufficiently  put  under  notice  that  it  would  be  decided  at  the 
hearing,  and  it  appears  to  me  that  there  are  elements  which  may 
still  be  resorted  to  for  the  purpose  of  obtaining  further  evidence 
upon  the  point.  But  I  wish  to  say  that  it  seems  also  to  me  that 
this  is  a  part  of  the  case  upon  which  Sir  Joseph  MeEenna  must 
take  an  inquiry  at  his  own  risk.  If  he  turns  out  to  be  correct  in 
his  version  of  the  case,  the  Plaintiff  will  be  without  justification  in 
having  made  it  part  of  his  claim.  If,  on  the  other  hand,  the 
Plaintiff  should  turn  out  to  be  right  in  his  view  of  the  case,  Sir 
Joseph  McKenna  would  be  in  the  position  of  a  Defendant  who  has, 
without  proper  ground,  resisted  the  claim  made  against  him 
throughout.  I  think,  therefore,  that  while  there  ought  to  be  an 
inquiry  in  the  terms  I  will  presently  read,  it  ought  to  be  under- 
stood and  expressed  upon  the  £Btce  of  the  decree,  that  if  it  turns 
out  that  Sir  Joseph  MeEenna  has  had  a  beneficial  interest  in  these 
2500  shares,  he  must  not  only  account  for  his  share  of  the  profits, 
but  he  must  bear  that  part  of  the  costs  of  the  suit,  and  of  the 
inquiry  which  relates  to  these  2500  shares. 

Now  that  disposes,  according  to  my  view,  of  the  whole  of  the 
case,  with  the  exception  of  the  remaining  costs.  As  to  those 
costs,  if  the  Plaintiff  had  oom^  here  with  a  bill  properly  framed 
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to  seek  for  the  relief  which  I  think  he  is  entitled  to,  and  to  ask  L.  o. 
for  it  upon  the  nncontroverted  facts  which  I  think  lead  up  to  his 
title  to  relief,  and  if  a  bill  so  framed  had  been  resisted  by  the  wy^ 
Defendants,  I  should  have  been  of  opinion  that  the  Plaintiff  would  ^^^*"« 
have  been  entitled  not  merely  to  a  decree,  but  to  a  decree  with  MoKbhha. 
costs.  But  I  think  very  different  considerations  arise  when  we 
have  to  deal  with  a  suit  constituted  as  this  is.  It  is  to  be 
observed  that  if  the  suit  had  been  framed  in  the  manner  which  I 
have  indicated,  it  would  have  been  open  to  the  Defendants,  and  I 
think  the  Defendants  would  have  been  advised — certainly  they 
would  have  been  well  advised — to  have  submitted  to  such  a  suit, 
and  not  to  have  resisted  it.  But  to  a  suit  constituted  like  the 
present,  it  is  impossible  for  the  Defendants  to  submit  They  must 
resist  it ;  they  must  meet  the  allegations  of  fraud  which  it  con- 
tains, and  they  have  no  choice  but  to  follow  the  line  on  which  the 
Plaintiff  may  lead  them  as  regards  the  amount  and  extent  of 
their  proof.  I  therefore  think  that  it  is  impossible  to  deal  with 
the  Plaintiff  as  if  he  had  come  here  with  a  suit  properly  framed, 
and  asking  proper  relief;  and  while  on  the  one  hand  I  am  not 
prepared  to  dismiss  the  bill  because  it  is  overladen  with  improper 
and  irrelevant  matter,  on  the  other  hand  I  am  unable  to  assent  to 
the  view  that  the  Plaintiff  should  be  allowed  now  to  remodel  his 
suit  in  such  a  way  as  to  carry  the  costs  of  the  suit,  even  on  the 
part  of  it  on  which  he  succeeds. 

The  result  of  the  whole  will  therefore  be  that  in  my  view, 
subject  to  the  opinion  of  the  Lords  Justices,  the  decree  as  altered 
would  run  in  this  way :  *'  Dismiss  with  costs  so  much  of  the  bill  as 
complains  of  any  acts,  or  conduct  of,  or  alleges  any  fraudulent 
scheme  or  design  against  the  Defendants,  or  any  of  them,  anterior 
to  the  19th  of  April,  1864.  Declare,  first,  that  the  Defendants 
respectively  are  trustees  for  the  National  Bank  of  all  moneys  which 
they  respectively  received  by  way  of  profit  from  the  sale  or  dis- 
position of  any  of  the  9778  shares  in  the  bill  mentioned,  and  that 
the  Defendants  respectively  are  liable  to  account  to  the  bank  for 
all  such  moneys,  and  for  interest  thereon  at  the  rate  of  4  per 
cent,  per  annum,  from  the  receipt  by  them  respectively  of  such 
moneys ;  declare,  secondly,  that  the  Defendants  .respectively  are 
trustees  for  the  bank  of  all  moneys^  which  they  respectively  re- 
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K^v*  ceived  as  aforesaid  " — that  is,  by  way  of  profit — "from  the  sale  or 
disposition  of  any  bonus  shares/'  as  the  second  declaration  now 
stands.  Then  would  come  an  inquiry  whether  the  Defendant  Sir 
Pausb  Joseph  MeEenna  had  any  and  what  beneficial  interest  in  the 
HcKkrxa.  1600  new  ^shares  of  the  National  Bank  comprised  in  the  bought 
and  sold  notes  stated  in  the  123rd  paragraph  of  the  bill,  or  in  the 
900  shares  in  the  same  bank  comprised  in  the  bought  and  sold 
notes  stated  in  the  134ih  paragraph  of  the  same  bill ;  and  declare, 
thirdly,  that  the  Defendant  Sir  JoBeph  Neale  MeKenna  is  a  trustee 
for  the  National  Bank  for  all  profits  received  by  him  from  or  by 
reason  of  such,  if  any,  beneficial  interest,  and  is  liable  to  account 
to  the  bank  for  all  such  moneys,  and  for  interest  on  the  amount 
thereof  at  the  rate  aforesaid,  from  the  date  of  the  receipt  by  him 
of  such  profits.  Then  there  will  be  an  account  in  the  form  in 
which  it  is  at  present,  under  the  first  and  second  heads,  except 
only  and  after  "r&^eiyed"  the  words  ''as  aforesaid."  Then  the 
decree  will  continue  in  this  way :  **  And  it  is  ordered,  that  in  case 
it  shall  appear  that  the  Defendant  Sir  Joseph  MeKenna  had  any 
beneficial  interest  in  the  1600  and  900  shares  before  mentioned,  or 
any  of  them,  then  that  the  Defendant  Sir  Joseph  MeKenna  do  pay  to 
the  PlaiDtifi^,  or  other  the  public  officer  for  the  time  being  of  the 
Naiional  Bank,  so  much  of  his  costs  of  this  suit  up  to  and  in- 
cluding the  hearing  as  relates  to  the  said  1600  and  900  shares, 
and  the  costs  of  the  said  inquiry ;  such  costs  to  be  taxed  by  the 
Taxing  Master."^  Then  nothing  will  be  said  as  to  any  further 
costs. 

Sib  W.  M,  James,  L  J. :—  j 

I  desire  to  add  but  little  to  what  the  Lord  Chancellor  has  said. 
I  do  not  think  it  is  necessary,  but  it  appears  to  me  very  important, 
that  we  should  concur  in  laying  down  again  and  again  the  general 
principle  that  in  this  Court  no  agent  in  the  course  of  his  agency, 
in  the  matter  of  his  agency,  can  be  allowed  to  make  any  profit 
without  the  knowledge  and  consent  of  his  principal ;  that  that 
rule  is  an  inflexible  rule,  and  must  be  applied  inexorably  by  this 
Court,  which  is  not  entitled,  in  my  judgment,  to  receive  evidence, 
or  suggestion,  or  argument  as  to  whether  the  principal  did  or  did 
not  suffer  any  injury  in  fact  by  reasoD  of  the  dealing  of  the 
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agent ;  for  the  safety  of  mankiDd  requires  that  no  agent  shall  be       L.  C. 
able  to  put  his  principal  to  the  danger  of  such  an  inquiry  as  that.      ^ 

There  is,  however,  on  the  other  side  a  general  principle  as  ^v^ 
to  the  costs  of  the  suit.  It  is  not  because  a  person  has  made  ^^^^^ 
himself  liable  to  proceedings  in  equity  or  proceedings  at  law  that  McKen^a. 
the  adverse  litigant  is  entitled  to  make  the  Court  the  place,  and 
the  proceedings  of  the  Court  the  means,  by  which  personal  spite 
or  party  hostility  is  enabled  to  indulge  itself  in  unfounded  asper- 
sions upon  character.  In  my  opinion  that  has  been  done  here 
Unfounded  aspersions  haye  been  wantonly  and  recklessly  made, 
and  the  consequence  of  that  is  that  this  Court  is  obliged  to  give- 
effect  to  what  it  has  so  often  said  it  would  do — make  persons  so> 
dealing  with  the  proceedings  of  this  Court  pay,  and  pay  fully,  iu 
costs  for  it  I  am  of  opinion,  therefore,  that  the  Plaintiff  must 
pay  the  costs  of  so  much  of  the  proceedings  as  the  Lord  Chan- 
cellor has  pointed  out,  and  that  he  has  so  mixed  that  up  with  the 
rest  of  the  suit  that  he  has  forfeited,  in  my  opinion,  his  title  to  the 
costs  which  he  otherwise  would  have  been  entitled  to  receive.  I 
am  of  opinion,  therefore,  that  the  decree  proposed  by  the  Lord 
Chancellor  is  right  in  both  those  respects. 

I  also  say  for  myself  that  I  agree  in  what  has  been  said  with 
regard  to  the  dealings  with  the  Fox  shares,  that  I  could  not 
satisfactorily  to  my  own  mind  have  disposed  of  that  part  of  the 
case  upon  the  materials  before  us. 

SiE  G.  Mellish,  L.J. : — 

I  also  entirely  agree  with  the  decree  which  is  proposed  by  the 
Lord  Chancellor.  The  main  question  appears  to  me  to  depend 
^pon  this — how  far  a  trustee  or  agent  for  sale  is  precluded  from 
purchasing  from  his  own  purchaser  the  property  which  he  is 
entrusted  to  sell.  In  my  opinion,  as  long  as  the  contract  remains 
execatory,  and  the  trustee  or  agent  has  power  either  to  enforce  it 
Of  to  rescind  or  alter  it,  as  long  as  it  remains  in  that  state  he 
cannot  re-purchase  the  property  from  his  own  purchaser,  except 
for  the  benefit  of  his  principaL  It  appears  to  me  that  that  neces- 
^rily  follows  from  the  established  rule  that  he  cannot  purchase 
^he  property  on  his  own  account.  There  may,  of  course,  be  cases 
of  agents  for  sale  who  when  they  have  once  made  the  contract 
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L.  G.       have  concluded  their  agency,  snch  as  the  case  of  an  auctioneer— 
when  he  has  knocked  the  estate  down  and  made  the  written  con- 
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w^v^  tract,  it  may  be  said  that  his  agency  has  terminated.  I  should 
Pabxxb  Buppoae  that  eyen  in  that  case  the  Court  would  look  with  con- 
HoKnnfA*  siderable  suspicion  on  a  re-purchase  by  such  an  agent  as  an 
auctioneer  from  the  person  to  whom  he  sold  the  estate,  because  it 
would  always  be  extremely  difficult  to  find  out  whether  there  had 
not  been  some  previous  concert  and  understanding  between  them. 
But  that  is  not  the  case  before  us.  In  the  case  before  us  it  is 
quite  clear  that  up  to  the  time  when  the  shares  were  actually 
registered  in  the  names  of  hand  Jide  purchasers  from  Sioek,  the 
directors  had  full  power  on  behalf  of  the  company  either  to 
enforce  the  contract  against  Stock,  or  to  decline  to  enforce  it,  or 
they  had  power  to  modify  it. 

That  appears  to  me  to  cover  the  case  of  all  the  Defendants.  I 
think  it  was  argued  on  behalf  of  Mr.  Vanderlnfl  that  in  May  a 
transaction  took  place— namely,  a  loan  by  the  bank  to  Mr.  Stock, 
of  the  sums  which  it  was  necessary  for  him  to  pay  for  the  premium 
and  the  calls  on  the  shares,  the  shares  being  mortgaged  by  him  as 
security  to  the  bank ;  and  from  that  time  the  contract  was  com- 
pletely executed.  In  my  opinion  that  would  be  no  answer  of  Mr. 
Vanderhyl,  because  I  think  the  result  of  the  evidence  is  that  he 
made  his  contract  in  the  month  of  April  for  the  purchase  of  his 
500  shares  at  the  same  time  that  the  other  directors  made  their 
contracts.  But  perhaps  with  reference  to  the  purchase  of  the  1600 
and  900  shares  it  may  be  necessary  to  consider  whether  the  con- 
tract did  really  cease  to  be  executory  on  that  alleged  loan  being 
made.  Now,  with  respect  to  that,  I  think  there  is  very  slight 
evidence — ^it  is  by  no  means  satisfactory  evidence — that  those 
entries  were  anything  more  than  mere  entries  in  account.  But 
even  if  they  were,  it  seems  to  me  quite  dear  that  the  shares  never 
were  at  that  time  completely  delivered.  If  Stock  had  become  in- 
solvent, the  shares  would  have  remained  in  the  hands  of  the  bank. 
If  he  had  been  unable  to  complete,  and  these  shares  had  so  fiedlen 
that  he  could  not  have  completed  his  contract,  the  shares  would 
have  remained  in  the  bank,  and  it  would  still  have  been  in  their 
power  to  sell  them  or  allot  them  for  the  benefit  of  their  principals. 
Therefore,  I  am  clearly  of  opinion  that  even  in  September  and 
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October,  the  whole  contract  still  remained  executory,  and  that  the       K^-.. 

Mid  Ii»  JJ« 
directors  conld  not  be  allowed  in  this  Court  to  purchase  any  shares 
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from  Stock  except  for  the  benefit  of  their  principals.  I  also 
entirely  agree  with  what  has  been  proposed  by  the  Lord  Chancellor 
respecting  costs.  MoKmiha. 

Solicitors :  Messrs.  Murray  &  HtUchtna  ;  Mr.  Tahaurdin  ;  Messrs. 
TaihaiM,  Curling,  &  Pym  ;  Messrs.  W.  Taiham  dt  San. 
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Witne8&--'JSvidenc&—Diacnii<m^Gen.  Ord.  5th  Fdt.  1861,  Rule  Z—Eoittle  Dee,  15. 

Wiiness.  

Where  the  Judge  below  has  refiued  leave  to  have  the  evidence  at  the 
healing  taken  viva  voce,  the  Court  of  Appeal  will  not  give  such  leave. 

There  is  no  rule  that  a  witness  on  bis  examination  in  chief  before  the 
examiner  may  not  be  treated  as  a  hostile  witness, 

Wright  V.  WOkki  (1)  observed  upon. 

IhE  bill  in  this  soit  was  filed  to  obtain  for  the'PIaintifis  a  share 
in  the  commission  allowed  to  the  Defendants  on  the  negotiation  of 
a  loan  of  £2,000,000  to  the  Bepublic  of  Paraguay.  The  Defen- 
dants put  in  their  answers,  and  the  Plaintiffs  filed  replications. 
The  Plaintiffs  then  took  out  a  summons  for  leave  to  take  the 
evidence  in  chief  as  to  certain  facts  and  issues  viva  voce  at  the 
hearing.  The  Vice-chancellor  HaM,  in  Chambers,  refused  to  make 
any  cider  on  the  summons,  and  the  Plaintiffs  then  moved  to  the 
same  effect  before  His  Honour  in  Court.  His  Honour  made  no 
order,  and  the  motion  was  now  renewed  before  the  Court  of  Appeal. 

Sir  K  James,  Q.C.,  and  Mr.  Ince,  in  support  of  the  motion : — 

Our  ground  for  making  this  application  is  that  our  only  wit- 
nesses are  known  to  be  hostile  to  u&  Under  such  circumstances  it 
is  useless  to  go  before  the  Examiner,  as  he  will  not  allow  us  to  ex- 

(l)4Jur.(K.S.)804. 
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L.  0  amine  our  own  witnesses  as  hostile  witnesses :  Wriffhi  v.  Wilkin  (l)c 
Our  application  is  under  the  3rd  rule  of  the  Order  of  the  5ih  of 
February,  1861.  The  Judge  must  make  the  order  unless  he  is 
Ohlsen  satisfied  that  it  is  unreasonable,  or  made  for  the  purpose  of  delay 
Tbrrebo.  or  vexation.  It  is  not  a  mere  matter  for  the  discretion  of  th» 
yice-Chancellor,  as  the  case  may  come  before  your  Lordships  on 
the  evidence  so  taken. 

Mr.  Lindleiff  Q.C.,  Mr.  W.  F.  Bobin$on,  Mr.  Cookson,  and  Mn 
Dieison,  for  the  Defendants,  were  not  called  upon, 

LoBD  Caibns,  L,C.,  after  reading  15  &  16  Vict.  c.  86,  ss.  30, 89; 
and  observing  that  the  mode  of  taking  evidence  prescribed  by 
sect  30  had  been  altered  by  the  4th  rule  of  the  Order  of  the  5tb 
of  February,  1861,  and  referring  to  the  3rd  rule,  continued :— ^ 

Now  it  is  not  for  us  to  determine  whether  the  form  prescribed 
is  the  best  form  of  evidence  or  not.  It  is  the  practice  of  thi» 
Court  at  the  present  time ;  and  although  we  know  that  the  prac- 
tice is  about  to  be  altered,  yet  the  alteration  has  not  cofne  into 
force.  By  the  4th  rule  the  negative  is  laid  down  that,  except  as 
provided  in  the  case  of  old  and  infirm  witnesses,  and  except  in 
the  special  cases  mentioned  in  rule  3,  no  Plaintiff  or  Defendant 
shall  have  power  to  require  the  evidence  to  be  given  orally. 

Now  what  is  the  exception  made  by  rule  3  ?  It  is,  that  in  any 
CAuse  in  which  issue  is  joined  the  Plaintiff  or  any  Defendant  maj, 
at  a  certain  time,  apply  to  the  Judge  in  Chambers  by  summons 
for  an  order  that  the  evidence  in  chief  as  to  any  facts  or  issues 
which  are  specified  in  the  summons  may  be  taken  viva  voce,  and 
the  Judge  may  make  an  order  that  the  evidence  as  to  those  facts 
and  issues  shall  be  taken  viva  voce;  but  in  case  the  Judge  shall  be 
satisfied  that  such  an  application  is  unreasonable,  or  is  made  for 
the  purpose  of  delay,  oppression,  and  vexation,  he  may  refuse  to 
make  the  order. 

The  object  of  this  provision  is  quite  manifest,  and  those  who 
took  any  part  in  the  construction  of  these  Orders,  of  whom  it  was 
my  fate  to  be  one,  will  remember  quite  well  for  what  purpose  it 
was  made.    It  was  with  a  view  to  the  administration  by  a  Judge 

(1)  4  Jur.  (N.S.)  804. 
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in  Cihambers ;  it  was  proposed  that  the  Judge  who  had  before  L.  0^ 
him  the  bill  and  the  answer,  who  possibly  had  had  interlocutory 
applications  in  the  cause  to  deal  with,  and  who  would  have  the 
eonduct  of  the  cause  until  the  decree  was  made,  should  be  the  Oeimks 
person  who,  in  the  exercise  of  his  discretion,  should  judge  whether  TiBBEsa 
an  exception  should  be  made  in  that  particular  case,  relaxing  the 
general  rule  of  the  Court  with  regard  to  the  taking  of  evidence.  The 
wording  of  the  rule  is  entirely  in  accordance  with  that  view ;  it 
places  the  decision  of  the  application  upon  the  question  whether 
the  Judge  in  Chambers  is  satisfied,  or  is  not  satisfied.  Now,  it 
spears  to  me  that  the  whole  object  of  the  provision  would  be 
frustrated,  if,  after  the  Judge  has  pronounced  that  he  is  satisfied 
that  the  application  should  not  be  granted,  that  is  to  say,  that  it 
is  unreasonable,  that  then  there  is  to  be  an  appeal  to  this  Court, 
and  of  course,  if  to  this,  also  to  the  House  of  Lords,  upon  this 
which  is  a  question  as  to  which  the  discretion  of  the  primary  Judge 
ftlone,  as  it  appears  to  me,  is  to  be  satisfied.  I  think  on  that 
ground,  and  on  that  ground  alone,  it  is  sufficient  to  say  the 
application  cannot  be  granted. 

Of  course,  it  is  entirely  in  the  power  of  the  Court,  at  the  hearing 
t)y  the  Yice-Chancellor,  or  by  any  Court  of  Appeal  before  which 
this  case  may  come,  if  it  thinks  that  justice  has  not  been  attained 
by  taking  evidence  as  pointed  out  by  the  Orders,  to  require  the 
viva  voce  examination  of  any  of  the  witnesses. 

I  should  be  most  unwilling  to  part  with  this  case  without  adding 
that  I  do  not  desire  to  be  taken  as  assenting  to  the  view  that  it  is 
not  in  the  power  of  an  Examiner  of  this  Court,  in  the  course  of  an 
examination  of  witnesses,  to  consider  whether  the  witness  is  or  is 
not  hostile^  and  to  allow  on  the  examination  in  chief  a  greater 
latitude  in  the  case  of  a  hostile  witness. 

The  case  of  Wright  v.  Wilkin  (1)  appears  to  have  come  before 
<he  Court  upon  a  very  unusual  and,  I  should  think,  irregular  ap- 
plication. I  take  it  that  the  course  that  would  be  pursued  would 
be  this :  if  a  witness,  or  his  counsel,  thought  that  he  was  being 
finfairly  dealt  with  upon  an  examination,  he  might  refuse  to 
answer  a  particular  question,  and  upon  that  refusal  the  matter 
might  be  brought  before  the  Court,  who  would  decide  whether  the 
(1)  4  Jur.  (N.8.)  801. 
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L.  0.       Examiner  was  parsning  a  proper  course  or  not,  in  allowing  the 

witness  to  be  treated  as  a  hostile  witness.    It  is.  however,  nn- 

«^vw       necessary  now  to  decide  that  question,  and  I  only  refer  to  it  lest 

Oioiiir      J  flbonld  be  thought  to  have  assented  to  the  yiew  that  the 

TsRBuo.     Examiner  is  powerless  in  a  case  of  that  kind. 

I  think,  upon  the  grounds  which  I  have  stated,  that  this  motion 
must  be  refused  with  costs. 

Sib  W.  M.  Jakes,  L  J.  :— 

I  am  entirely  of  the  same  opinion.  I  rather  think  that  the 
Lord  Justice  and  myself  dealt  with  a  similar,  or  at  all  events  an 
analogous  application,  and  expressed  our  opinion  that  these  matters 
of  judicial  discretion  must  not  be  made  the  subject  of  appeal, 
because  it  would  add  infinitely  to  the  vexation  and  expense  of 
Chancery  proceedings  if  upon  every  decision  of  a  Judge  as  to  the 
mode  in  which  he  thought  fit  to  conduct  his  own  causes,  there 
was  to  be  an  appeal  here,  and  then  an  appeal  to  the  House  of 
Lords. 

Solicitors :  Messrs.  Brooh  <t  Chapman;  Messrs.  Druee,  Sons,  & 
Jaekion. 


/i  0.  POWELL  V.  POWELL, 

sad  U  J,  J, 

1S74  [1873    P.    198.] 


^^*^**      ,  Partitum  SuU^Sale^PartUum  Act  (81  A  82  Vict.  c.  40),  s.  ^^Ocriifieate— 

Further  Cwuideration, 

A  deoroe  in  a  partition  suit  directed  inquiries  as  to  the  persons  inte« 
rested,  and  whether  a  sale  would  be  more  beuefidal  than  a  partition,  and  if 
80  found  directed  a  sale.  The  sale  took  place  before  the  certificate  was 
lnade^— 

Held  (affinniug  the  decision  of  Batxm^  Y.G.)  that  the  purchaser  was  en- 
titled to  be  discharged,  but  that  the  decree  was  not  wrong  in  directing  a  sale 
without  reserring  further  conuderation. 

IhIS  was  an  appeal  from  an  order  of  Yioe-Caiaiicellor  Baoon  hj 
which  a  purchaser  under  a  sale  in  a  partition  suit  was  discharged 
from  his  purchase. 
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The  bill  was  filed  in  Noyember,  1873>  to  obtain  a  partition  of       L.  c. 
a  testator's  residuary  real  estate,  or  to  have  the  estate  sold  by  the 
direction  of  the  Court  under  the  Partition  Aet^  1868.  >^.^ 

Bj  the  decree  made  on  the  23rd  of  November,  1878,  inquiries     T^oimj. 
were  directed,  including: —  Tgwkll. 

2.  An  inquiry  who  are  the  persons  entitled  to  or  interested  in 
testator's  residuary  real  estate,  and  in  what  shares  and  propor- 
tions, and  for  what  estates  and  interests,  and  whether  they  are 
respectiyely  parties  to  this  suit  or  have  been  served  with  this 
decretal  order. 

4.  Whether  any  and  which  of  the  persons  who  under  inquiry  (2) 
may  be  found  entitled,  &a,  are  out  of  the  jurisdiction.  ' 

5.  Whether  by  reason  of  the  numbers  of  the  parties  interested 
in  or  presumptively  entitled  to  the  said  residuary  estate,  a  sale 
of  the  said  residuary  real  estate  and  a  distribution  of  the  proceeds 
would  be  more  beneficial  for  the  parties  interested  than  a  division 
of  the  said  estate  between  or  among  them.  And  if  it  shall  appear 
that  such  sale  would  be  more  beneficial  as  aforesaid,  and  that  all 
the  parties  entitled  to,  &o.,  are  parties  to  this  suit  or  bound  by  the 
decretal  order,  it  is  ordered  that  the  residuary  real  estate  be  sold 
with  the  approbation  of  the  Judge. 

The  money  to  arise  by  the  sale  was  ordered  to  be  paid  into 
Court  to  the  credit  of  this  cause  to  an  account  intituled,  &c. ;  '^  and 
for  the  purposes  aforesaid  the  Chief  Clerk  is  to  be  at  liberty  to 
adopt  any  finding  or  certificate  made  in  the  suit  of  FoweU  v. 
Powell  [1870  P.  7] ;"  and  liberty  to  apply  was  given. 

The  parties  interested  in  the  estate  (as  found  in  the  former  suit) 
were  extremely  numerous,  being  the  children  and  issue  of  the  five 
brothers  and  sisters  of  the  testator. 

By  an  order  in  Chambers,  dated  the  19th  of  January,  1874,  upon 
the  application  of  the  Plaintiff,  notice  of  the  decree  which,  pursuant 
to  15  &  16  Vict.  c.  86,  s.  42,  r.  8,  was  required,  to  be  served  upon 
certain  persons  interested  who  were  infants,  was  ordered  to  be 
served  upon  them  by  serving  their  respective  mothers,  and  it  was 
ordered  that  service  of  the  decree  on  B.  S.  Powell  and  H.  W.  Powdl, 
two  of  the  persons  interested,  who  were  of  full  age  and  out  of  the 
jurisdiction,  should  be  dispensed  with. 
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Powell 


L.  C.  On  the  5th  of  June,  1874,  a  portion  of  the  property  was  put  up 

for  sale,  with  the  sanction  of  the  Chief  Clerk,  and  the  Respondent 
Mr.  UmfreviUe  became  the  purchaser. 

By  the  certificate  of  the  Chief  Clerk,  dated  the  5th  of  August, 
Powell.  1874,  after  stating  that  the  several  parties  served  with  notice  of 
the  decree  had  attended  by  their  respective  solicitors,  and  that 
service  of  notice  of  the  decree  upon  B.  H.  PoweU  and  J?.  W.  Powell 
was  dispensed  with,  it  was  certified  that,  it  appearing  that  a  sale 
would  be  more  beneficial,  the  said  residuary  real  estate  had  been 
sold  in  portions  on  the  5th  of  June,  1874,  and  other  days  previous 
to  the  5th  of  August,  1874. 

Mr.  UmfreviUe^  the  purchaser,  applied  to  be  discharged  from 
his  purchase,  on  the  grounds : — 

1.  That  the  sale  had  taken  place  before  the  Chief  Clerk  had 
made  his  certificate. 

2.  That  B.  H.  PoweU  and  H.  W.  PoweU,  two  of  the  persons  found 
by  the  certificate  to  be  beneficially  interested,  had  not  been  made 
parties  or  served  with  the  decree. 

yice-Chancellor  Bacon  was  of  opinion  that  the  first  objec^ 
tion  was  fatal,  and  made  an  order  discharging  the  purchaser,  and 
giving  him  his  costs,  charges,  and  expenses  (1).  The  Plaintiff 
appealed. 

(Vi  1874   Dec  14  ^  direct  a  sale  instead  of  a  partition, 

but  the  power  which  is  entrusted  to  the 

Sib  James  Bacon,  V.C.  :—  Court  is  guarded  in  the  most  careful 

The  objection  is  little  more  than  way.  Then  by  sect.  9  nothing  can 
formal,  as  I  understand  that  the  oertifi-  be  more  plain  than  that  the  power  of 
cate  has  been  made,  and  all  parties  in-  the  Court  to  decree  a  sale  depends  upon 
terested  are  found ;  but  I  consider  it  to  the  inquiries  just  mentioned  being  ex- 
be  of  the  utmost  importance  to  the  hausted.  For  what  is  the  meaning  of 
proceedings  of  the  Court  that  in  these,  the  provision,  '*  Such  persons  may  have 
partition  cases,  and  in  all  other  cases  liberty  to  attend  the  proceedings,'*  un- 
where  the  only  power  the  Court  pos-  less  it  means  that  you  shall  first  ascer- 
I  is  derived  from  an  Act  of  Farlia-  tain  who  are  entitled,  and  when  you 


ment,  the  provisions  of  the  Act  should  have  done  that,  and  ascertained  who 

be  strictly  complied  with.  are,  or  under  any  circumstances  may 

Now  the  Partition  Act — ^amost  use-  justly  claim  to  be,  entitled,  then,  and 

ful  Act— is  as  clear  in  its  provisions  as  it  not  till  then,  you  may  proceed  to  sell, 

is  useful  in  its  operation.    Referring  to  That  I  conceive  to  be  the  power,  and 

sects.  3  and  5 — for  the  first  time  in  the  the  only  power,  that  the  Court  possesses, 

history  of  the  law  the  Court  is  enabkd  and  there  is  do  power  of  decreeing  a 
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Mr.  Jackionf  Q.C.,  and  Mr.  Harton  Smith,  for  the  Plaintiff^  in 
support  of  the  appeal : — 

We  admit  that  if  the  Coart  sells  without  jurisdiction,  a  pur- 
chaser is  not  bound ;  but  if  the  Court  has  jurisdiction,  the  sale  is 
not  avoided  by  mere  irregularities.  Dykes  v.  Taylor  (1)  is  a  case 
under  the  old  practice  very  similar  to  the  present:  Lloyd  v. 
Johnes  (2)  ;  Curtis  v.  Price  (3).  There  is  authority  in  favour  of 
ordering  an  immediate  sale:  Hayward  v.  Smith  (before  Vice- 
€hancellor  Malins,  Feb.  10, 1869) ;  Lester  v.  Alexander  (before 
Vice-chancellor  Malins,  March  13,  1869);  Peters  v.  Bacon  (4), 


L.C. 
and  L.  J.  J. 
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«ale  until  the  Court  is  satisfied,  either 
by  such  evidence  as  was  referred  to  by 
Vice-Chancellor  James  in  Silver  v. 
VdaU  (Law  Rep.  9  Eq.  227),  or  in  some 
other  way  satisfactory  to  the  judgment 
of  the  Court,  that  the  parties  whose  in- 
terests are  to  be  affected  by  the  decree 
;are  protected,  and  that  no  harm  can  be 
<ioQe  to  them,  and  they  may  apply  if 
they  think  fit  Then  it  is  said  that  the 
decree  in  this  suit  has  in  some  degree 
trespassed  on  the  provisions  of  the  Act 
of  Parliament,  and  that  a  slight  inva- 
sion of  the  Act  may  be  justified  under 
what  is  called  the  course  of  the  Court. 
The  case  of  Dykes  v.  Taylor  (16  Sim. 
563),  referred  to  for  that  purpose,  has  not 
4he  slightest  application.  That  was  an 
administration  decree.  The  trusts  of  the 
will  were  to  be  executed,  and  one  of  the 
trusts  was  to  sell.  It  was  indifferent 
who  were  interested,  because  they  could 
iiave  no  voice  in  the  matter,  and  there- 
fore the  sale  may  well  have  taken  place 
before  the  inquiries  were  exhausted. 
But  the  decree  in  this  case  does  not  go 
« jot  beyond  the  provisions  of  the  Act, 
which  provides  in  the  most  careful 
Guurncr  inquiries  as  to  the  persons  in- 
terested, as  to  their  being  out  of  the 
jnrisdiction  or  not,  and  as  to  incum- 
braDoes  and  all  the  other  things  which 
4ire  necessary ;  and  not  until  those  in- 


quiries are  satisfactorily  answered  is 
there  any  power  given  by  this  decree 
to  the  Chief  Clerk  in  Chambers  or  to  the 
Court  to  make  the  sale.  There  is  no- 
thing in  any  portion  of  the  6th  inquiry 
directed  by  the  decree  that  violates 
the  provisions  of  the  Act  of  Parliament. 
The  question  as  to  further  consideration 
does  not  make  the  slightest  difference, 
being  merely  a  matter  of  practice.  The 
essence  of  the  thing  is  that,  though  now 
for  tho  first  time  the  Court  is  entrusted 
with  the  power  to  sell  the  property  of 
persons  not  at  present  ascertained,  yet 
it  shall  not  proceed  to  do  so  until  it  has 
been  ascertained  who  are  entitled,  and 
the  decree  is  quite  right,  in  my  opinion, 
in  not  reserving  further  consideration. 
It  is  not  necessary  to  say  more  about  it 
than  that,  but  under  the  Act  of  Parlia- 
ment, in  the  very  term«  of  this  decree, 
I  think  the  sale  that  took  place  before 
that  time  at  which  the  Court  was  em- 
powered to  sell  had  arrived  was  irre- 
gular, and  the  purchaser  who  bought 
under  these  circumstances  is  entitled  to 
be  discharged  from  his  contract,  with 
his  costs,  charges,  and  expenses. 

(1)  16  Sim.  663. 

(2)  13  Ves.  37. 

(3)  12  Ves.  89. 

(4)  Law  Rep.  8  Eq.  126. 


Powell 

V. 

Powell. 
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L.  0.       At  all  events  the  certificate  having  since  been  made,  an  order 

^     '  '   '  confirming  the  sale  would  set  the  matter  right. 
1874 

PowxLL         Mr.  Kay,  Q.C.,  and  Mr.  Nalder,  for  the  purchaser,  were  not 
Po^T.     caUedupon. 

LoBD  Cairks,  L.C. : — 

This  case  comes  before  us  under  somewhat  peculiar  circum- 
stances. A  decree  had  been  made  by  Vice-chancellor  Baoon,  and 
the  Yice-Ohancellor,  on  the  construction  of  his  own  decree,  decided 
that  the  decree  was  right  in  form,  but  that  there  had  been  a  mis- 
carriage in  the  way  in  which  it  had  been  carried  out  in  Chambers, 
inasmuch  as  the  sale  took  place  before  the  inquiry  which  ought  to 
have  preceded  it  had  been  made.  It  is  unusual  to  appeal  under 
such  circumstances,  and  even  if  I  did  not  agree  with  the  Vice- 
chancellor,  I  should  feel  a  difficulty  in  interfering  with  the 
decision  of  a  Judge  as  to  the  mode  of  carrying  into  effect  his  own 
decree.  But  I  entirely  concur  in  the  view  of  the  Vice-Chancellor. 
The  power  of  selling  this  estate  arises  under  the  Partition  Aet^ 
1868,  and  the  question  before  us  turns  on  the  3rd  and  9th  sections. 
I  do  not  think  that  it  was  the  intention  of  the  Legislature,  in 
using  in  the  9th  section  the  words  **  on  further  consideration,'*  to 
tie  up  the  Court  so  as  to  preclude  its  ordering  a  sale  otherwise 
than  when  the  cause  comes  on  for  further  consideration  in  Court 
I  should  take  the  words  in  a  popular  sense,  as  referring  to  any 
considemtion  the  cause  receives  after  the  inquiries  have  been 
made.  The  decree  in  the  present  case  directs  an  inquiry  who  are 
the  persons  entitled  to  or  interested  in  the  estate,  and  in  what 
shares  and  proportions,  and  for  what  estates  and  interests,  and 
whether  they  are  respectively  parties  to  the  suit  or  have  been 
served  with  the  decree,  and  also  directs  an  inquiry  whether  a  sale 
will  be  more  beneficial  than  a  partition,  and  if  it  appears  that  a 
sale  will  be  beneficial,  and  that  all  the  persons  interested  are 
parties  to  the  suit  or  bound  by  the  decree,  then  a  sale  is  to  take 
place.  There  are  two  matters  on  which  the  mind  of  the  Judge  is 
to  be  exercised :  first,  who  are  the  parties  interested,  and  secondly 
— a  question  which  cannot  be  properly  determined  till  they  are 
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present — whether  a  sale  will  be  more  beneficial  to  them  than  a       L.  o. 
partition.    Here  a  sale  was  directed  in  Chambers  before  the  ^     *  '  ' 
Judge  had  his  mind  brought  to  these  questions.    In  reply  to  this,        ^^* 


it  is  urged  that  a  certificate  has  since  been  made,  finding  that  the     Powbll 


0. 


proper  parties  are  before  the  Court,  and  that  a  sale  is  beneficial ;  Powell. 
but  surely  it  is  not  a  proper  coarse  of  proceeding  for  a  sale  to  be  """ 
made  before  the  Judge  has  found  who  are  the  parties  interested, 
and  that  a  sale  is  beneficial  to  them,  and  for  this  irregular  order 
to  be  afterwards  confirmed  when  the  materials  without  which  it 
ought  not  to  have  been  made  haye  been  obtained.  I  am  therefore 
of  opioion  that  this  appeal  must  be  dismissed.  I  cannot  part  with 
the  case  without  observing  upon  the  direction  that  **  the  Chief 
Clerk  "  is  to  be  at  liberty  to  ado^t  any  finding  in  the  former  suit. 
I  thought  that  we  had  got  rid  in  decrees  of  any  recognition  of  the 
Chief  Clerk  as  having  any  independent  position.  The  Chief  Clerk 
has  important  duties  to  perform,  but  he  performs  them  only  as  the 
hand  of  the  Judge,  who  is  responsible  for  the  working  out  of  the 
decree,  and  who  alone  ought  to  be  mentioned  in  the  decree  as 
performing  them.  I  hope  that  this  irregular  form  of  direction 
will  not  be  repeated. 

Sm  W.  M.  jAMia,  L.  J.  :— 

I  am  of  the  same  opinion.  If  Mr.  JacksorCs  argument  were  to 
prevail,  we  might  come  to  directing  a  sale  on  interlocutory  appli- 
cation as  soon  as  the  bill  was  filed,  and  setting  it  right  by  decree. 

Solicitors:  Mr.  A.  B.  Steele;  Messrs.  Vphn^  Johnson,  Upton^ 
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L.O.  LANCEFIELD  r.  IGGULDEX. 

^md  Ij.  J.  J. 


1874  PS'O    L.    lie] 


Dee,  17.  Wta^ManhaJling^-Specific  DeviseSesiduafy  Deviae^l  Vkt,  c.  26^ «.  24— 
Cosfs — Plaintiff,  a  Devisee,  daiming  aleo  unmicoeufuRy  as  a  Creditor, 

A  residuflij  devise  of  real  estate  is  still  specific  notwithstanding  the  24th 
section  of  the  WHls  Act.  Therefore,  where  the  personal  estate  of  a  testator 
is  insnffilcient  for  the  payment  of  his  dehts,  the  specific  derisees  most  contri- 
bute rateably  with  the  residuary  deyisee. 

The  decision  in  Hensman  v.  Fryer  (1)  on  this  point  followed. 

The  decision  of  Bacon,  Y.C,  reversed. 

The  Plaintiff  in  an  administration  suit  was  a  specific  devisee,  and  also 
claimed  to  be  a  creditor  of  the  testator.  His  title  as  devisee  was  admitted, 
but  he  failed  to  establish  his  claim  as  a  creditor : — 

Edd,  that  he  must  pay  the  costs  of  his  unsuccessful  attempt  to  establi^ 
his  claim  as  a  creditor. 

X  HIS  was  an  appeal  from  a  decision  of  Yice-CSbanoellor  Bacon  (2). 
Oeorge  Laneefidd,  by  his  will^  dated  the  24th  of  NoYember^ 
1864,  deyised  all  his  freehold  and  leasehold  hereditaments  to  the 
Defendants  in  tmst  for  his  mother,  Elizdbeih  Lancefidd^  daring 
her  life ;  and  he  declared  that»  subject  and  without  prejudice  to  the 
life  interest  of  his  mother,  the  trustees  should  stand  possessed  of 
certain  freehold  hereditaments  at  BcmghtoririmdeT-Blean  and  in 
Canterbury  upon  the  trusts  therein  declared  for  the  benefit  of  his 
sister,  Ann  Corlett,  her  husband  and  children ;  and  of  certain  other 
hereditaments  in  Canterbury  upon  the  trusts  therein  declared  for 
the  benefit  of  his  sister,  Mary  BrockweU,  her  husband  and  children; 
and  of  certain  other  hereditaments  in  Canterbury  upon  the  trusts 
therein  declared,  for  the  benefit  of  his  sister,  Elizdbeth  Beynolds, 
her  husband  and  children ;  and  of  certain  other  hereditaments  in 
Canterbury  upon  like  trusts  for  the  benefit  of  his  niece,  Mary 
Jane  Olifent,  her  husband  and  children ;  and  of  certain  other 
hereditaments  in  Canterbury  in  trust  for  his  nephew,  the  Plaintiff, 
for  his  life,  and  after  his  death  for  his  children ;  and  of  certain 
hereditaments  at  Winffmare  in  trust  for  the  Plaintiff  his  heirs 
and  assigns,  for  ever;  and  of  certain  other  hereditaments  in 
(1)  Law  Rep.  3  Ch.  42a  (2)  Law  Rep.  17  Eq.  556. 
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Oamierbury  upon  the  trasts  therein  stated  for  the  benefit  of  his       L.  0. 
niece.  SeUna  Lancefidd,  her   husband  and  children.    And  the 

1874 

testator  declared  that»  subject  to  the  life  estate  of  his  mother, 


his  trustees  should  stand  possessed  of  the  residue  of,  and  all  his  LAHtoiiLi> 
estate  not  thereinbefore  disposed  of  in,  his  freehold  and  leasehold  iaGTJU)nr. 
messoageSy  lands,  and  hereditaments,  in  trust  for  his  sister,  Eliza 
LancefieJdy  her  heirs,  administrators,  and  assigns ;  and  as  to  all  the 
residue  of  his  personal  estates  and  effects  not  thereinbefore  disposed 
of,  subject  to  the  payment  thereout  of  his  debts  and  funeral  and 
testamentary  expenses,  the  testator  gave  and  bequeathed  the  same 
imto  Miza  Laneefidd  absolutely. 

The  testator  died  on  the  17th  of  February,  1868,  and  his  mother 
died  in  April,  1870. 

The  Plaintiff,  besides  being  a  specific  deviseid  under  the  will, 
claimed  to  be  a  creditor  of  the  testator  for  £400,  and  filed  the 
present  bill  against  the  trustees  for  the  administration  of  the  real 
and  personal  estate  of  the  testator. 

The  Plaintiff's  claim  as  a  creditor  was  disallowed  by  the  Chief 
Clerk,  and  a  balance  was  found  due  from  him  of  £62  6s.  4i. ;  and 
the  personal  estate  having  been  found  insufficient  for  payment  of 
the  testator's  debts,  two  questions  were  argued  when  the  cause 
came  on  for  further  consideration,  first,  whether  specifically  devised 
estates  were  liable  to  contribute  rateably  with  the  residuary  real 
estate  to  meet  the  deficiency  of  the  personal  estate ;  and,  secondly, 
how  the  costs  of  the  Plaintiff's  claim  as  a  creditor,  which  had 
failed,  ought  to  be  borne. 

The  Yice-Chancellor  (1)  held  that  the  specifically  devised  estates 
were  not  liable  to  contribute  till  the  real  estate  comprised  in  the 
residuary  devise  had  been  exhausted,  and  directed  that  the  Plain- 
tiff should  pay  his  own  costs  of  his  claim  as  creditor,  but  should 
not  pay  any  of  the  costs  of  the  other  parties.  From  this  decision 
the  Defendants  appealed. 

.    Mr.  MiHer^  Q.C.  (Mr.  Ince  with  him),  for  the  Appellant : — 

^ffe  contend  that  a  residuary  devise  of  real  estate  is  as  specific 
as  if  the  hereditaments  comprised  in  it  were  specifically  men- 
tioned.   The  24th  section  of  the  WUb  Act  (1  Vict.  c.  26)  has 

(1)  LawEep.  17Eq.556. 
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L.  o.  *    made  no  alteration  in  this  reBpect    It  only  enacted  that  ^  erery 
'"  *  will  shall  be  oonstraed  with  reference  to  the  real  estate  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 


La«(^wld  j,^,^  executed  immediately  before  the  death  of  the  testator  ;**  but 
loouLDEN.    it  did  not  alter  the  character  of  the  devise  in  other  respects : 
Emu88  Y.  Smith  (1).    It  was  never  intended  by  that  section  to 
alter  incidentally  the  whole  law  as  to  the  administration  of  tiie 
estates  of  testators.    It  is  true  that  the  decisions  on  the  question 
have  been  conflicting,  but  the  weight  of  authority  is  on  our  side 
Clark  v.  Clark  (2)  ;  EddeU  v.  Johnson  (3) ;  Pearmain  v.  Tmss  (4) 
Edwards  v.  Puffh  (5) ;  Oibbins  v.  Eyden  (6) ;  CoUins  v.  Letais  (7) 
Jackson  v.  Pease  (8) ;  Hensman  y.  Fryer  (9).     The  lasfrmentioned 
case,  although  it  has  been  questioned  in  Dugdale  v.  Duffdale  (10)  as 
to  one  of  the  points  decided  therein,  has  never  been  overruled  as  to 
this  point,  and  is  of  binding  authority  on  this  Court. 

With  respect  to  the  costs,  the  Plaintiff  has  failed  in  his  claim  as 
creditor,  on  which  he  founded  his  suit,  and  therefore  ought  to  pay 
the  costs  occasioned  by  this  claim.  He  ought  to  be  in  no  better 
position  than  an  ordinary  creditor. 

Mr.  Kay,  Q.O.,  and  Mr.  O.  W.  CoUins,  for  the  Plaintiff:— 

The  reason  why  a  residuary  gift  of  personal  estate  is  not  specific 
does  not  depend  upon  any  rule  of  law,  but  upon  the  fact  that  inas- 
much as  a  testator's  personal  estate  is  constantly  changing  in  amount, 
he  cannot  possibly  know  of  what  it  will  consist  at  the  time  of  his 
death ;  and  his  will  is  therefore  construed  on  the  supposition  that  he 
did  not  intend  his  residuary  legatee  to  take  any  specific  part  of 
his  personal  estate,  but  only  what  might  happen  to  be  left  after 
payment  of  all  his  liabilities. 

But  as  to  real  estate,  as  the  residuary  devise  under  the  old  law 
only  included  what  the  testator  had  at  the  date  of  his  will,  there 
was  no  fluctuation  or^  uncertainty  about  it,  and  the  same  reason 
did  not  apply.    That  this  is  the  true  view  is  clear  from  Forrester 

(1)  2  De  G.  &  Sm.  722.  (6)  Law  Rep.  7  Eq.  371. 

(2)  34  L.  J.  (Ch.)  477.  (7)  Ibid.  8  Eq.  708. 

(3)  1  Giff.  22.  (8)  Ibid.  19  Eq.  96. 

(4)  2  Giflf.  130.  (9)  Ibid.  3  Cb.  420. 

'   (5)  Ibid.  136,  n.  (10)  Iba  14  Eq.  234. 
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Y.  Lofd  Leigh  (1).    It  was,  therefore,  a  rale  of  constmctiony  not       L.  c. 
of  IaW|  which  made  specific  devisees  contribute  rateably  with  resi-  ^ 
duary  deyisees.    And  even  under  the  old  law  it  was  held  that  in       %^yw 
some  cases,  as  where  there  was  a  general  charge  of  debts,  the  resi-  ^*^^^^ 
doary  devisee  must  contribute  before  the  specific  devisees :  Mire^    laaoLDBv. 
hmse  V.  Seaife  (2);  JSoniyl  v.  Bobertn  (3);  Spang  y.  Spong  (4). 
Bj  the  24th  section  of  the  WUla  Ad  the  same  fluctuation  and  un- 
certainty were  introduced  with  respect  to  the  real  estate  comprised 
in  the  residuary  devise^  and  the  same  rule  of  construction  ought  to 
apply  as  in  the  case  of  personalty.    With  respect  to  the  authori- 
ties, those  of  the  greatest  weight  are  in  our  favour :  Tombs  v. 
Book  (5) ;  Body  v.  Hartridge  (6) ;  BeiheU  v.  Oreen  (7). 

As  to  the  costs,  the  Plaintiff  did  not  entirely  fail  in  his  claim  as 
creditor,  but  he  was  found  to  be  a  debtor  to  a  greater  amount,  and 
his  claim  was  set  off  against  his  debt.  On  the  other  hand,  the 
Defendant  partially  failed  in  his  claim  against  the  PIainti£^  and 
the  Vice-chancellor  thought  that  the  Plaintiff  ought- not  to  bear 
any  of  the  costs  of  the  Defendant. 

Lord  Caibns,  L.C. : — 

Independently  of  the  state  of  the  law  before  the  WUh  Act,  inde- 
pendently of  the  WiUs  Ad,  and  independently  of  the  construction  of 
this  particular  will,  I  should  have  thought  that  in  all  cases  there 
would  have  been  a  very  strong  presumption  of  an  intention  on  the 
part  of  the  testator  of  this  kind :  that  if  a  man  bequeaths  a  specific 
portion  of  personalty  to  one  person  and  the  residue  to  another  per- 
son ;  and  if  he  devises  WhUeaere  to  one  person  and  Blaekaere  to 
another,  and  the  residue  of  his  real  estate  to  a  third,  a  different 
conclusion  would  be  arrived  at  as  to  his  intention  with  respect  to 
the  payment  of  his  debts  in  the  second  case  to  that  which  would 
be  arrived  at  in  the  first  case ;  because  it  appears  to  me  that,  from 
the  well-known  habits  of  mankind,  as  every  one  expects  to  owe 
some  debts  at  his  death,  and  expects  that  his  personal  estate  will 
be  the  primary  fund  for  payment  of  his  debts,  a  man  who  gives  a 

(!)  Amb.  171.  (4)  8  Bli  (N^.)  84. 

(2)  2  My.  &  Cu  695.  (5)  2  Coll.  490. 

(8)  Amb.  127.  (6)  1  Dr.  &  Sm.  236. 
(7)  84  Beav.  802. 
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L.  c.  specific  legacy  to  one  person  and  the  residue  to  another  may  weH 
suppose  that  the  usual  rule  of  law  will  apply,  and  that  his  debt» 
will  be  paid  out  of  the  residue ;  but  that  as  to  the  real  estate. 


Lahoefiild  ti^Qjg  being  little  expectation  that  the  real  estate  would  be  resorted 
iGGULDur.  to  for  payment  of  debts,  a  man  who  devises  Blachaere  to  one 
person  and  Whiieacre  to  another,  and  the  residue  to  a  third,  may 
well  be  supposed  to  do  so  under  the  belief  that  he  was  not  only 
benefiting  the  specific  devisees  to  the  extent  of  the  estates  devised 
to  them,  but  also  the  residuary  devisee  to  the  extent  of  the  residue 
given  to  him.  But  when  I  look  at  this  particular  will,  there 
appear  to  me  well  marked  reasons  for  supposing  that  this  view  is 
in  accordance  with  the  testator's  intention.  For  the  testator  hav- 
ing three  sisters  married  and  one  unmarried,  he  portions  out  his 
real  estate  among  them  by  giving  specific  devises  to  the  married 
sisters  and  their  families,  and  the  residuary  real  estate  to  the 
unmarried  sister,  and  then  gives  the  residue  of  his  personal 
estate,  after  payment  thereout  of  his  funeral  and  testamentary 
expenses  and  debts,  to  the  same  sister.  It  is  impossible  not  to  see 
that  whether  the  rule  of  law  was  present  to  the  testator's  mind  or 
not,  he'  anticipated  that  the  residue  of  the  personalty  would  be 
the  fund  out  of  which  the  debts  would  be  paid.  So  far,  therefore, 
as  this  particular  will  is  concerned,  there  is  nothing  to  lead  us  to 
the  conclusion  that  the  residuary  real  estate  was  intended  to  be 
liable  to  the  debts  in  preference  to  the  specifically  devised  estates. 
Then  as  to  the  question  of  law.  Before  the  Wills  Act  the  rule  of 
law  was  as  well  settled  as  any  rule  of  the  Court,  that  a  residuary 
devise  of  real  estate  was  treated  as  specific,  and  although  the 
items  were  not  specified,  it  was  considered  quite  as  much  specific 
as  if  they  had  been  specified.  The  result  of  this  general  rule  of 
law  was,  that  after-acquired  real  estate  would  not  pass  under  a 
general  devise.  Then  the  Wills  Act  stepped  in.  It  was  competent 
for  the  Legislature  to  have  said  that  real  estate  should  be  treated 
like  personal  estate  for  all  intents  and  purposes ;  but  this  was  not 
done.  The  provisions  of  the  Act  were  most  carefully  framed,  not 
by  way  of  altering  philosophically  the  general  rules  of  law,  but  by 
taking  each  particular  evil  intended  to  be  cured,  and  dealing  with 
it  separately  by  particular  enactments.  The  Legislature  had  to 
deal  with  the  question  of  a  will  passing  after-acquired  property. 
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and  L.  J.  J. 
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and  it  has  dealt  with  it  by  the  24th  section.    That  section  enacts       L.  0^ 

that  '^  every  will  shall  be  construed  with  reference  to  the  real  estate 

and  personal  estate  comprised  in  it  to  speak  and  take  effect  as  if 

it  had  been  executed  immediately  before  the  death  of  the  testator,  Lanobiibld 

unless  a  contrary  intention  shall  appear  by  the  wilL"    The  effect    Ioouldev. 

of  that  is,  as  Lord  Wettbtiry  on  one  occasion  expressed  it,  that 

the  Legislature  attributed  to  the  will  a  continuing  operation  as  if 

the  devise  were  repeated  every  moment  ulitil  the  testator's  death ; 

so  that  as  to  all  the  property  it  must  be  taken  as  if  he  made  it 

the  moment  before  his*death.    If  we  realize  this  hypothesis  of  the 

Legislature,  the  result  is  that  this  residuary  devise  must  be  taken 

as  having  been  made  the  moment  before  the  testator's  death,  but 

as  a  devise  specific  in  its  nature.    There  is  nothing  in  the  Act  to 

alter  the  well-settled  rule  of  law  as  to  the  effect  of  a  residuary 

devise  when  you  know  the  time  at  which  it  was  made,  namely, 

that  for  the  purpose  of  payment  of  debts  it  is  to  rank  pari  passu 

with  the  specific  devises. 

Then  with  regard  to  the  state  of  the  authorities,  it  appears  that 
Yice-CLancellor  Kinderdey  and  the  late  Master  of  the  Bolls  took 
a  different  view  from  that  which  I  have  expressed,  and  that  Vice- 
chancellor  Stuart^  Vice-chancellor  J7aZ7,  and  Lord  Eatherley^ 
when  Vice-Chancellor,  took  the  opposite  view.  But  I  feel  bound 
to  say  that  I  look  upon  Hensman  v.  Fryer  (1),  decided  by  Lord 
Chdmsfordf  as  a  direct  decision  on  this  particular  point.  It  was  a 
most  carefully  considered  judgment,  and  was  a  distinct  expression 
of  opinion  by  the  Judge  who  was  then  the  head  of  this  Court,  that 
the  WiQs  Act  had  made  no  alteration  in  the  law  in  this  respect. 
Therefore,  both  on  principle  and  authority,  I  feel  bound  to  come  to 
a  different  conclusion  from  the  Vice-Chancellor  in  this  case,  and 
his  decree  must  be  altered  accordingly. 

With  respect  to  the  other  point,  the  Plaintiff  fills  the  double 
position  of  a  beneficiary  and  a  creditor,  and  maintaining  his 
position  as  a  beneficiary,  is  entitled  to  his  costs  in  that  capacity ; 
but  having  failed  in  his  claim  as  a  creditor,  he  ought  to  pay  the 
costs  of  that  part  of  the  case.  He  must  pay  the  costs  of  the  Defen- 
dants of  the  proceedings  occasioned  by  that  claim,  and  set  them  off 
against  such  other  costs  as  are  due  to  him. 

(1)  Law  Rep.  3  Ch.  420. 
VouX.  M  1 
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loauuDxv. 
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.     L.  0.       Sib  W.  M.  James^  L.  J. : — 

and  L.  J.  J. 

I  am  of  the  same  opinion  on  both  points.    I  well  recollect  the 

decision  of  Lord  OhdmBford  in  Hensnum^^.  Fryer  (1),  and  the  ex- 
tent to  which  it  was  canvassed  at  the  time,  and  I  was  neyer  able  to 
see  what  answer  could  be  made  to  the  principle  on  which  he  based 
his  judgment,  namely,  that  the  WSls  Ad  said  that  the  will  was  to 
be  construed  as  if  it  had  been  made  just  before  the  testator's 
death,  and  the  Court  had  only  to  consider  what  would  have  been 
the  consequence  if  it  had  been  so  made. 

But  independently  of  that,  I  think  that  the  decision  of  Lord 
Chelmsford  is  binding  upon  the  other  branches  of  the  Court.  It 
was  a  decision  deliberately  pronounced  for  the  purpose  of  settling 
the  differences  which  existed  between  the  yarious  branches  of  the 
Court,  and  I  think  it  ought  to  have  been  treated  as  settling  the 
question* 

Solicitors :  Messrs.  Moncldon,  Long^  db  Co. ;  Mr.  /.  K  Jwm/es. 


L.O.  PRUDENTIAL  ASSUEANCE  COMPANY  v.  KNOTT. 

and  L.  JJ« 
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j"*^^  Libd^Injunction'^Jurisdicium, 

This  Court  has  no  jarisdiction  to  restiain  the  publioatioxi  of  a  libel  as 
sach,  even  if  it  is  injurious  to  property. 

Older  of  ffcUl,  V.C.,  affirmed. 

Diaum  y.  HMen  (2)  and  Springhead  Spinning  Company  y.'  BUey  (3) 
oyermled. 

xHE  Plaintiffs  in  this  case  were  a  life  assurance  company  carrying 
on  business  in  London,  and  having  an  income  of  above  £450,000 
a  year.  The  Defendant  had  lately  published  a  pamphlet  on  Life 
Assurance  Companies,  in  which  he  gave  statistics  and  calculations 
as  to  the  principal  assurance  offices,  their  incomes,  rates  of  pre- 
mium, expenses  of  collection,  and  ratio  of  assets  to  liabilities. 
He  commented  on  the  state  of  several  of  the  companies,  amongst 

(1)  Law  Kep.  8  Oh.  420.  (2)  Law  Bep.  7  Eq.  488. 

(3)  Law  Kep.  6  Eq.  651. 
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which  were  the  PlaintifBi.    The  Plaintiflb  thereupon  filed  a  bill  L.  0. 
againat  the  Defendant^  charging  that  the  effect  of  certain  specified 

portions  of  the  pamphlet  and  of  the  erroneoos  statements  in  it  as  ^^^ 


to  the  rates  of  premiom  charged  by  the  company  was  to  represent  ^^^JJJ^'' 
the  company  as  being  managed  with  reckless  eztrayagance,  and    Compavt 
as  being  in  a  state  of  insolyenoy  and  unable  to  fulfil  its  engage-     .  Eximr. 
ments ;  that  that  representation  was  utterly  untrue,  and  that  the 
company's  affairs  were  managed  without  extravagance ;  and  that 
die  company  had  been  for  many  years  past,  and  was  stQl,  in  an 
exceedingly  prosperous  and  thiiying  condition,  abundantly  solTent, 
and  earning  large  profits.    The  bDl  further  charged  that  the  oon- 
tinaed  publication  of  the  pamphlet  containing  the  passages  and 
statements  in  the  bill  complained  of  would  be  very  injurious  to  the 
company's  credit  and  reputation,  and  could  not  fiul  greatly  to 
damage  the  company's  business  and  to  diminish  its  profits  derived 
from  it.    And  the  bill  accordingly  prayed  that  the  publication  of 
the  pamphlet  might  be  restrained,  and  for  consequent  relief. ; 

The  yice-Chancellor  Hatt  refused  to  grant  an  injunction,  and 
the  Plainti£Gai  now,  by  way  of  appeal,  moved  for  an  injunction. 

Mr.  Higgins,  Q.C.,  and  Mr.  Phear  (Mr.  Dicikinson,  Q.C.,  with 
them),  in  support  of  the  appeal : — 

The  publication  of  this  pamphlet  is  a  great  wrong  to  the  com- 
pany, and  is  calculated  to  injure  the  company  by  deterring  cu8*> 
tomers  from  insuring. 

[The  Lord  Justice  Mellish  :— Will  not  this  yery  application 
give  greater  publicity  to  the  libel  ?  If  you  are  injured,  bring  your 
action.] 

An  action  would  be  an  altogether  inadequate  remedy,  as  the 
damages  could  not  be  assessed ;  and  if  this  Court  cannot  interfere, 
the  Plaintiffs  have  practically  no  remedy.  This  Oourt  will  always 
interfere  to  protect  property :  Oee  v.  Pritchard  (1);  and  the  good- 
will of  a  business  is  a  very  yaluable  property.  The  Court  clearly 
has  jurisdiction :  IHxan  v.  Holden  (2).  Whenever  the  property  of 
a  company  is  wronged  by  a  libel  this  Oourt  can  interfere :  Clark  v. 

(1)  2  Sw.  402,  413.  (2)  Law  Rep.  7  Eq.  488. 

Jf  2  1 
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L.  C.  ^    Freeman  (1) ;  Mtdkem  v.  Ward  (2).    Martin  v.  Wrigiht  (3)  has 
no  bearing  on  this  case. 
[Emperor  of  Auriria  v.  Day  (4)  was  also  referred  to.] 

Mr.  Marffan,  Q.O.,  and  Mr.  Ince,  for  the  Defendant,  were  not 
called  upon. 

Lord  Cairns,  L.C.: — 

I  am  of  opinion  that  there  is  no  ground  whatever  for  the  inter- 
ference of  the  Court  in  this  case.    The  Court  is  asked  by  an 
insurance  company  to  grant  an  injunction  to  restrain  the  continued 
publication  of  a  pamphlet  which  comments  upon  the  statistical 
returns  of  various  insurance  companies  with  regard  to  the  com- 
parative expenses  of  their  establishments  as  compared  with  their 
liabilities ;  and  it  is  said  that  this  pampblet  in  those  comments 
draws  unfiBtvourable  conclusions  with  regard  to  the  company  which 
are  PlaintiflCs  here,  and  that  the  expressions  in  the  pamphlet  will 
be  injurious  to  this  company  in  their  trade  and  business.    Now, 
the  comments  and  expressions  in  this  pamphlet  either  do  amouDt 
to  a  libel  upon  the  company,  or  do  not.    If  they  do  not  amount  to 
a  libel,  and  are  therefore  innocuous  and  justifiable  in  the  eye  of  a 
Court  of  Common  Law,  I  am  at  a  loss  to  understand  upon  what 
principle  the  Court  of  Chancery  could  possibly  interfere  as  a 
censor  morwn  or  critic  to  restrain  the  publication  of  statements  or 
expressions  which  would  be  held  justifiable  in  a  Court  of  Common 
Law.    If,  on  the  other  hand,  these  comments  do  amount  to  a  libel, 
then,  as  I  have  always  understood,  it  is  clearly  settled  that  the 
Court  of  Chancery  has  no  jurisdiction  to  restrain  the  publication 
merely  because  it  is  a  libeL    There  are  publications  which  the 
Court  of  Chancery  will  restrain,  and  those  publications,  as  to  which 
there  is  a  foundation  for  the  jurisdiction  of  the  Court  of  Chancery 
to  restrain  them,  will  not  be  restrained  the  less  because  they  happen 
also  to  be  libellous. 

But  apart  from  the  suggestion  that  the  publication  here  is  a 
libel,  I  do  not  observe  in  the  bill  any  statement  or  foundation  for 
the  jurisdiction  of  the  Court  to  restrain.    I  repeat,  if  the  obser- 

(1)  11  Beav.  112.  (3)  6  Sim.  297. 

<2)  Uw  Rep.  13  Eq.  619.  (4)  3  D.  F.  &  J.  217. 
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yations  are  not  libellous,  they  are  lawful,  and  ought  not  to  be  L.  a 

restrained;    if  they  are  libellous,  it  is  only  because  they  are  ^ 

libellous  that  the  Court  of  Chancery  is  asked  to  restrain  them.  ^^^ 


It  is  attempted  to  give  a  colour  to  the  application  by  saying  ^^^wtial 
that  these  are  libellous  publications  which  will  injure  property,    Cokfasy 
and  then,  when  that  proposition  is  further  defined,  it  is  said  that      Kbott. 
the  business  of  the  company,  the  goodwill  of  the  company,  is  pro-       """^ 
perty ;  that  the  company  in  its  trade  will  be  injured,  and  that,  there- 
fore, the  interference  of  the  Court  is  asked  for  the  protection  of 
property*  But  with  regard  to  nine  out  of  ten  libels,  the  same  thing 
might  be  said.  The  cases  in  which  actions  are  brought  for  libel  are 
nsnally  cases  where  things  are  written  of  men  or  corporations, 
which  have  an  effect  upon  their  character  and  upon  their  trade  or 
business,  or  their  character  as  connected  with  trade  or  business;  \ 

but  no  case  can  be  produced  in  which,  in  those  circumstances,  the 
Court  of  Chancery  has  interfered.  Not  merely  is  there  no  autho- 
rity for  this  application,  but  the  books  afford  repeated  instances  of 
the  refusal  to  exercise  jurisdiction.  There  are  the  observations  of 
Lord  Eldan  in  Oee  v.  Fritehard  (1),  the  observations  of  Lord 
Campbell  in  the  case  of  the  Emjperor  of  Austria  v.  Bay  (2)  ;  there 
is  the  Hdum  of  Lord  IjangcUUe  in  the  case  of  Clark  v.  Freeman  (8), 
which  stands  irrespective  of  any  comments  which  may  be  made 
upon  the  decision  of  that  particular  case ;  there  is  the  observation 
of  the  late  Vice-Chancellor  of  England  in  Martin  v.  Wriffht  (4)  ; 
and  there  are  the  observations  of  the  late  Vice-Chancellor  Wiekena 
in  Midkem  v.  Ward  (5).  Over  and  above  those,  there  is  the 
decision  of  the  House  of  Lords  in  Fleming  v.  Newton  (6),  and  it  is 
dear  to  my  mind,  from  reading  the  opinion  of  Lord  Cottenham^ 
whose  was  the  only  opinion  pronounced  in  that  case,  that  the 
whole  of  it  proceeds  on  one  footing.  He  considered  that  the  case 
being  Scotch,  some  nicety  of  Scotch  law  might  be  made  to  appear 
in  the  Courts  of  Scotland  which  would  entitle  them  to  interfere 
with  the  publication  complained  of  in  that  case,  but  that  unless 
some  such  feature  of  Scotch  law  could  be  shewn,  no  such  inter- 
ference could,  upon  the  general  principles  of  English  law,  be 
permitted. 

(1)  2  Sw.  402, 413.  (4)  6  Sim.  297. 

(2)  3  D.  F.  &  J.  217.  (6)  Law  Rep.  13  Eq.  619. 

(3)  11  Beav.  112.  (6)  1  H.  L.  C.  363. 
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L.  G.  Now,  the  only  shadow  of  authority  the  other  way  is  m  the  case 

and  li.  JJ.  ^£  2)ia;on  V.  Hdden  (1),  decided  by  Vice-Ohancellor  Molina  in  the 

^^^  year  1869.    I  say  nothing  about  the  decision  in  that  particular 


^TODKHTiAL  Q^Q^  j^^  1  ^Q  jjqIj  mean  to  say  that  the  decision  is  not  capable  of 
Compact  bemg  maintained.  It  professes  to  proceed  mainly  upon  a  case  of 
Knott.  Botdh  V.  WAsUr  (2),  because  I  observe  that  the  Vice-Chancellor 
"""■  says  (3) :  "  The  case  of  Bouth  v.  Webster  is  an  authority  going  the 
whole  length  of  what  is  asked  here.  In  that  case  a  joint  stock 
company  was  established,  having  for  its  only  object  the  carrying 
passengers  by  steamboat  and  omnibus  at  a  cheap  rate.  The 
Defendants,  the  provisional  directors,  had  published  prospectuses, 
in  which  the  name  of  the  Plaintiff  was  used,  without  his  authority, 
as  a  trustee  of  the  company.  They  also  paid  moneys  into  the 
bankers  of  the  company  to  the  Plaintiff's  account,  as  trustee." 
That  case  appears,  if  I  may  say  so,  to  have  been  quite  rightly 
decided.  The  difficulties  in  which  the  Plaintiff  might  have  been 
placed,  especially  at  the  time  when  that  case  was  decided,  looking 
at  what  was  supposed  then  to  be  the  state  of  the  law  as  to  such 
undertakings,  are  obvious ;  and  he  was  held  entitled  to  restrain, 
not  any  libel,  for  there  was  no  libel,  but  that  improper  and  un- 
authorized use  of  his  name.  It  was  upon  the  authority  of  that 
case  that  the  case  of  Dixon  v.  Eolden  was  professed  to  be  decided ; 
but  the  Vice-Ohancellor  went  further,  and  said  this  (4) :  "  The  busi- 
ness of  a  merchant  is  about  the  most  valuable  kind  of  property  tbat 
he  can  well  have.  Here  it  is  the  source  of  his  fortune,  and  therefore 
to  be  injured  in  his  business  is  to  be  injured  in  his  property.  £ut 
I  go  further,  and  say,  if  it  had  only  injured  his  reputation,  it  is 
within  the  jurisdiction  of  this  Court  to  stop  the  publication  of  a 
libel  of  this  description,  which  goes  to  destroy  his  property  or  his 
reputation,  which  is  his  property,  and,  if  possible,  more  valuable 
than  other  property.  In  this  case  I  go  on  general  principle,  and  I 
am  fortified  by  authority.  General  principle  is  in  favour  of  it,  but 
authority  is  not  wanting."  And  further  on,  the  Vice-Ohancellor 
says  (5) :  "  In  the  decision  I  arrive  at,  I  beg  to  be  understood  as  laying 
down,  that  this  Oourt  has  jurisdiction  to  prevent  the  publication  of 
any  letter,  advertisement,  or  other  document  which,  if  permitted 

(1)  Law  Rep.  7  Eq.  488.  (3)  Law  Rep.  7  Eq.  493. 

(2).  10  Beav.  561.  (4)  Ibid.  492. 

(5)  Law  Rep.  7  Eq.  494. 
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to  go  on,  would  have  the  effect  of  destroying  the  property  of       L.  G. 
imother  person,  whether  that  consifits  of  tangible  or  intangible  pro- 
perty, whether  it  consists  of  money  or  reputation/'    Now,  in  those 
opinions  the  Vice-Chancellor  conceived  that  he  was  fortified  by  ^^^^ 
anthority.    The  authorities  cited  are,  the  case  of  Fleming  v.  Kevh    Compart 
ion  (1),  which  appears  to  me  to  be  an  authority  exactly  to  the      Knott. 
contrary ;  the  case  of  BmJQi  v.  Wd)ster  (2),  which  was  an  authority 
for  preventing  the  improper  use  of  a  man's  name  against  his  will ; 
the  case  of  dark  v.  Freeman  (3),  where  the  injunction  was  refused, 
and  where  Lord  Langdale  said  the  Court  would  not  interfere  to 
prevent  a  libel;  and  the  only  other  case  mentioned.  Springhead 
Spinninff  Company  v.  BUey  (4),  decided  by  the  Yice-Chancellor 
himself,  upon  which  of  course  the  learned  Judge  must  be  taken 
to  have  expressed  the  same  opinion  as  he  expressed  in  the  case 
of  Diaon  v.  Hclden  (5). 

I  am  unable  to  accede  to  these  general  propositions.  They 
appear  to  me  to  be  at  variance  with  the  settled  practice  and  prin- 
ciples of  this  Court,  and  I  cannot  accept  them  as  an  authority  for 
the  present  application.  I  think  that  this  appeal  must  be  reftised 
with  costs. 

Sib  W.  M.  Jambs,  LJ.  :— 

I  am  of  the  same  opinion ;  and  I  think  it  is  right,  this  appeal 
being  brought,  to  express  my  entire  concurrence  in  the  views  just 
stated  by  the  Lord  Chancellor.  I  think  that  the  Yice-Chancellor 
McUinSy  in  that  case  of  Dieoon  v.  Hdden,  was,  by  his  desire  to  do 
what  was  right,  led  to  exaggerate  the  jurisdiction  of  this  Court  in 
a  manner  for  which  there  was  no  authority  in  any  reported  case, 
and  no  foundation  in  principle.  I  think  it  right  to  say  that  I  bold 
without  doubt  that  the  statement  of  the  law  in  that  case  is  not 
correct 

Sm  6.  Hellish,  L. J. : — 
I  also  am  entirely  of  the  same  opinion. 

Solicitors  for  the  Flainti£b :  Messrs.  Barnard  db  Co. 
Solicitors  for  the  Defendant :  Messrs.  Speechly  dk  Co. 

(1)  1  H.  L.  C.  363.  (3)  11  Beav.  112. 

(2)  10  Ibid.  661.  (4)  Law  Hep.  6  Eq.  561. 

(6)  Law  Bep.  7  Eq.  488. 
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L.  a  MOBBICE  v.  ATLMER 

1874  [1874    M.    64.] 

De^7.  Wia—Bequea  if  Shares  in  BaUway-^BaUway  Stock. 

A  bequest  of  railway  sbares  will  cany  railway  stock. 

A  testator  who  had  stock  in  the  public  fimds,  and  also  stock  in  a  railway 
company,  and  partly  paid-up  shares  in  the  same  company,  made  a  bequest  of 
"  all  such  stocks  in  the  public  funds  or  shares  in  any  railway  "  of  which  he 
might  die  possessed : — 

Bdd  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  railway 
stock  passed  under  the  bequest 

Oahea  y.  Oakes  (1)  overruled. 

IhIS  was  an  appeal  from  a  decision  of  the  Master  of  tlie  Bolls. 

O.  W.  Aylmer,  the  testator  in  the  catise^  made  his  will,  dated 
the  14th  of  July,  1853,  and  thereby,  after  devising  certain  real 
estate,  bequeathed  as  follows : — *'  I  give  and  bequeath  the  leasehold 
premises  vested  in  the  trustees  of  my  marriage  settlement,  and 
also  all  other  leasehold  estates  of  which  I  shall  be  possessed  or 
have  power  to  dispose  of  at  the  time  of  my  decease,  and  also  all 
such  stocks  in  the  public  funds  or  shares  in  any  railway  of  which 
I  may  die  possessed  and  that  may  be  standing  in  my  own  name, 
and  also  all  such  moneys  as  I  shall  have  out  on  mortgage  or  on 
any  other  security  bearing  interest  at  the  time  of  my  death, 
whether  in  Oreat  Britain  or  elsewhere,  and  also  such  reversionary 
property  to  which  I  am  or  may  hereafter  become  entitled,  unto 
my  wife  for  her  life,  and  after  her  decease  to  any  child  or  children  I 
may  have  by  her  equally  as  tenants  in  common."  In  default  of 
children  the  testator  gave  the  same  leasehold  estates,  stocks, 
shares,  moneys  and  securities,  and  other  property,  to  his  brother 
Thomas  Brabazon  Aylmer  absolutely,  and  he  gave  all  the  residue 
of  his  personal  estate  to  his  wife  Henrietta  Aylmer  for  her  own 
absolute  use  and  benefit,  and  appointed  her  sole  executrix  of  his 
will. 

The  testator  died  in  November,  1853,  leaving  his  wife  and  his 
brother  T.  B.  Aylmer  surviving  him.    He  never  had  any  children. 

(1)  9  Hare,  666. 
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At  the  date  of  his  will  and  of  his  death  the  testator  had,  besides 
stock  in  the  public  funds,  a  sum  of  £6300  stock  in  the  London  and 
North  Western  BaUway  Company^  and  sixty-three  New  Shares  of 
£12  10s.  each  in  the  London  and  North  Western  BaHway  Com- 
fany,  on  which  £2  10s.  per  share  had  been  paid  at  the  date  of 
his  will. 

T.  B»  Aylmer  died  in  July,  1858,  having  by  his  will  appointed 
the  Defendant,  Q.  A.  Aylmer^  his  executor. 

Eenrietta  Aylmer  died  in  February,  1874,  having  by  her  will 
appointed  the  Plaintiff,  F.  F.  J.  Morriee,  her  executor. 

The  bill  was  filed  for  the  administration  of  the  estate  of  the 
testator,  and  a  question  now  arose  whether  the  sum  of  £6300  stock 
in  the  London  and  North  Western  BaUteay  Company  passed  under 
the  bequest  of  all  the  testator's  shares  in  any  railway.  The  Master 
of  the  Bolls  held  that  the  stock  did  not  pass  (1),  and  the  legatee 
appealed  from  this  decision. 


L.C. 
and  L.  J.  J. 

1S74 


(1)  1874.  Nov.  17. 
Sib  G.  Jessxl,  M.H.: — 

I  most  Bay  that  I  have  a  veiy  strong 
impresBion  that  if  the  testator  were 
alive  he  would  not  have  approved  of 
my  decision.  That  is  mere  guessing. 
I  am  bound  to  ascertain  the  meaning 
of  the  words  of  the  will,  and  not  to 
guess  at  what  the  testator's  meaning 
might  be.  As  I  have  frequently  said, 
I  must  read  this  will,  and  indeed  all 
other  wills,  grammatically,  literally, 
'and  in  their  ordinary  sense,  unless 
there  is  something  in  the  subject-matter 
and  the  context  to  give  other  than  the 
ordinary  meaning. 

Here  I  find  a  gift  of"  All  such  stocks 
in  the  public  funds  or  shares  in  any 
railway  of  which  I  may  die  possessed." 
I  can  find  no  distinction  between  *'my 
shares  in  any  railway  "  and  "  my  rail- 
way shares."  When  I  come  to  the 
authorities  I  will  shew  that  no  such 
distinction  has  ever  been  suggested.  I 
do  not  know  that  one  phrase  is  more 
accurate  than  the  other  of  these  three : 
"  My  railway  shares,"  "  my  shares  in  a 


railway,"  or  "my  share  of  a  railway." 
I  cannot  say  that  one  is  better  than 
the  other,  or  that  it  better  describes 
the  nature  of  the  property.  But  the 
will  goes  on :  "  and  that  may  be 
standing  in  my  own  name,"  shewing 
that  he  uses  the  word  "share"  in  a 
technical  meaning ;  that  is,  not  as  an 
interest  in  a  railway,  but  something 
that  will  stand  in  his  name.  It  has 
a  technical  meaning.  It  is  a  share 
in  the  capital  stock  of  a  railway, 
which,  as  we  know,  may  be  transferred 
from  one  name  to  another,  and  may 
stand  in  any  name.  That  being  so,  it 
is  alleged  by  persons  claiming  under  the 
gift  that  the  legacies  include  railway 
stock.  Now,  my  opinion  is,  that  that 
point  is  concluded  by  authority,  and 
that  a  gift  of  railway  shares  does  not 
include  railway  stock.  I  think  it  has 
been  decided  three  times;  therefore, 
were  my  opinion  different,  I  should  be 
bound  to  decide  according  to  the  au- 
thorities. 

In  Oahes  v.  Oa^(9  Hare,  666)  the 
very  point  arose.  The  words  there 
were,  a  gift  of  "all  other  the  railway 
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Mr.  Miller,  Q.C.,  and  Hr.  W.  Barber,  for  the  Appellant : — 

The  Master  of  the  Bolls  decided  the  case  on  the  authority  of 
Odkea  y.  Oakes  (1),  but  that  decision  was  based  upon  the  words  of 
the  particular  will ;  and,  moreoyer,  the  consolidation  of  shares  in 
the  form  of  stock  was  at  that  time  a  new  thing,  having  been  intro- 
duced by  the  8  Vict  c.  16,  s.  61.  But  now  that  nearly  all  railway 
companies  have  converted  their  paid-up  shares  into  stock,  it  is 
understood  by  the  public  generally  as  only  another  name  for  paid- 


shares  which  I  shall  be  possessed  of  at 
the  time  of  my  decease.'*  It  was  held 
that  mlway  stock  afterwards  acquired 
did  not  pass,  but  that  railway  shares 
afterwards  acquired  would  pass.  There- 
fore, if  there  is  no  distinction  between 
''railway  shares'*  and  "shares  in  a 
railway,"  Oakes  v.  Oakes  is  an  authority 
in  point  That  is  a  decision  now  a 
great  many  years  old,  and  which,  stand- 
ing alone,  I  should  be  bound  by.  But 
the  same  point  was  decided  recently 
twice  before  Yice-Ghanoellor  Wood — 
once  in  IHnder  y.  Trinder  (Law  Bep. 
1  Eq.  695),  in  which  the  gift  was  "  my 
shares  in  the  Oreai  Western  BaUway^ 
using  the  word  just  as  it  is  used  here. 
He  evidently  was  of  opinion  that  j>r«ma 
fade  that  would  not  pass  stock ;  but 
it  being  a  specific  gift,  it  bdng  shewn 
that  the  testatrix  had  no  shares  in  the 
Great  Western  Railway,  but  that  she 
had  stock  in  one  railway,  the  dividends 
of  which  were  paid  by  the  Qreat  Western 
Bailway^  Yice-Chanoellor  Wood  says 
this :  "  Railway  stock  is  so  analogous 
to  shares  in  all  respects,  that  on  it 
being  clearly  shevm  that  this  testatrix 
had  no  railway  shares  at  the  date  of 
her  will,  she  must  be  held  to  have  been 
describing  something  in  her  possession 
so  ss  to  pass  this  stock."  Therefore  it 
is  clear  from  this  sentence,  that  if  she 
bad  had  Ureat  Western  BaUivay  shxreB, 
he  would  not  have  allowed  the  stock  to 


The  same  point  came  before  him  in 


another  way,  in  the  case  of  In  re  Gib- 
son (Law  Rep.  2  Eq.  669).  There  the 
testator  gave  "my  one  thousand  North 
British  Bailway  preference  shares "  to 
the  amount  of  £1000.  The  testator 
had  at  the  time  no  preference  stock, 
but  he  had  guaranteed  stock  and  shares, 
which  he  sold  after  making  his  will. 
The  question  was  whether  the  legacy 
failed.  What  the  "^ce-Ghancellor  said 
was  this:  "The  gift  here  was  of  'my 
one  thousand  North  British  preference 
shares.'  It  is  true  that  the  testator  had 
not  at  the  date  of  his  will  1000  shares, 
but  £1000  guaranteed  stocL  But  he 
had  nothing  else  to  which  the  words  of 
the  will  could  be  applied,  and  no  one 
could  doubt  that  this  stock  was  the 
thing  pointed  out  by  the  will"  There 
again  the  Yice-Ghanoellor  says  the 
testator  had  nothing  else,  shewing  that 
if  he  had  anything  else  he  would  not 
have  held  the  stock  to  be  included, 
so  that  he  again  holds  that  the  word 
"  shares  **  will  not  per  se  pass  stock. 

[His  Honour  then  referred  to  an 
argument  which  had  been  based  upon 
the  form  of  the  residuary  clause,  and 
concluded :-— ] 

The  gift  of  the  residue  does  not 
throw  the  slightest  light  on  the  mean- 
ing of  the  words  used  in  giving  this 
legacy,  and  the  words  I  am  unable  to 
enlarge.  Therefore  I  must  decide  that 
the  stock  in  question  did  not  pass. 

(1)  9  Hare,  666. 
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np  shares  in  joint  stock  companies,  and  a  person  holding  stock  in  a       L.  o. 
company  is  nsuallj  spoken  of  as  a  shareholder.    In  Trinder  v. 
Trmder  (1)  stock  in  a  railway  company  was  held  to  pass  under  a 
heqnest  of  shares. 

Mr.  Glasse,  Q.C.,  and  Hr.  Nalder,  for  the  Plaintiff:— 

Oakes  V.  Oakes  (2)  is  a  distinct  decision  that  stock  will  not  pass 
in  a  bequest  of  shares  if  the  testator  has  shares  properly  so  called. 
In  Trinder  v.  Trinder  the  testator  had  nothing  but  stock.  It  is 
most  unreasonable  that  a  different  construction  should  now  be  put 
upon  the  word  *'  shares  "  simply  because  there  is  greater  traffic  in 
stock  and  the  word  is  more  loosely  used  than  formerly.  Among 
stockbrokers  the  distinction  is  well  understood,  and  no  broker, 
if  instructed  to  purchase  stock,  would  purchase  shares.  In  re 
Gibson  (3)  is  in  our  favour. 

LoBD  Caibns,  L.C. : — 

With  regard  to  the  authorities  bearing  upon  this  case,  the  two 
latter  authorities  may,  I  think,  be  put  out  of  the  question. 

In  In  re  Oibson  the  testator  had  £1000  Guaranteed  Stock  in 
the  North  British  Bailway^  and  he  bequeathed  ^  my  one  thousand 
Nartk  British  BaUway  preference  shares."  After  this  he  sold  his 
guaranteed  stock,  and  died  possessed  of  shares  and  stock  in  the 
North  British  BaUway  acquired  by  several  successive  purchases 
exceeding  the  amount  bequeathed  to  this  particular  person.  It 
was  held  that,  the  bequest  being  of  a  specific  thing  which  had 
been  adeemed  and  was  not  in  the  testator's  possession  at  the  time 
of  his  death,  a  contrary  intention,  so  as  to  exclude  the  operation 
of  the  WHls  Ad,  sufficiently  appeared  upon  the  will,  and  that  the 
legatee  was  not  entitled  to  have  his  legacy  satisfied  out  of  the 
North  British  shares  and  stock  in  the  testator's  possession  at  the 
time  of  his  death.  The  decision,  therefore,  in  that  case  was  that 
the  specific  thing  which  was  mentioned  when  the  will  was  made, 
namely,  the  £1000  North  British  Guaranteed  Stock,  having  been 
sold,  was  adeemed,  and  then  the  words  of  the  24th  section  of  the 
WiBs  Act  were  not  sufficient  to  cause  the  sum  in  question  to  be 

(1)  Law  Rep.  1  Eq.  695.  (2)  9  Haw,  666, 

(8)  Law  Bep.  2  Eq.  669. 
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..nrw  Then  in  Trinder  v.  Trinder  (1)  there  was  a  beqnest  by  the 

MoBBioB  testatrix  of  "  my  shares  in  the  Great  Western  BaUwayr  She  had 
Aylmkb.  eo  shares  at  the  time  she  made  her  will  in  the  strict  sense  in 
which  it  is  said  the  word  *' shares"  should  be  used,  but  she  had 
WUtB  and  Somerset  Stock  of  the  Ghreat  Western  BaUway^  and  also 
preference  and  other  stock,  which  was  increased  by  further  pur- 
chases of  the  stock  in  the  same  company  between  the  date  of  the 
will  and  her  death.  Then  it  was  held  that  all  this  stock  in  her 
possession  at  the  time  of  her  death  passed  imder  the  bequest. 
Therefore  the  bequest  there  had  effect  given  to  it^  and  nothing 
else  was  decided  by  the  Court. 

But  I  own  that  when  I  come  to  the  case  of  Oakes  y.  Oakes  (2), 
that  is  a  decision  which,  if  it  is  to  be  followed,  is  precisely  upon 
this  point  There  were  two  different  subject-matters  there  in  con- 
troyersy.  One  was  £7000  (Consolidated  Stock  in  the  Ghreal  Western 
Railway,  which  the  testator  had  in  the  form  of  shares  when  he 
made  his  will  and  which  was  afterwards  conyerted  into  consolidated 
stock;  and  the  second  was  £8000  Four  and  a  Half  per  Gent. 
Stock,  in  the  same  company,  which  he  purchased  after  the  date  of 
his  will.  In  his  bequest  he  used  these  words :  '^All  other  the  railway 
shares  which  I  shall  be  possessed  of  at  the  time  of  my  decease."  The 
late  Sir  Oeorge  Turner ^  who  decided  the  case  when  yice-Chancellor, 
says  this :  ''  I  am  of  opinion  that  the  word  ^  shares '  in  this  will  must 
be  taken  according  to  its  ordinary  meaning.  The  testator  using 
this  word  had  at  the  date  of  his  will  shares  and  stock ;  the  latter 
could  not  pass  by  the  force  of  an  expression  applicable  only  to  the 
former.  If  the  testator  had  at  the  date  of  his  will  railway  stock 
only,  and  there  were  nothing  properly  and  strictly  to  answer  the 
description  of  railway  shares,  then  the  railway  stock  might  haye 
passed  by  the  gift  of  railway  shares.  But  in  this  case  the  testator 
had  shares  at  the  date  of  his  will  to  satisiy  the  words  which  he  has 
used,  and  you  cannot  import  into  the  gift  another  thiug  that  does 
not  answer  the  description.  I  must,  therefore,  declare  that  the 
£8000  stock  does  not  pass  by  the  bequest  of  the  railway  shares." 
Now  no  person  could  possibly  speak  with  greater  respect  and 
(1)  Law  Rep.  1  Eq.  695.  (2)  9  Hare,  666,  671. 
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greater  admiration  for  the  late  Lord  Justice  Twmer  than  myself,  L.  G. 
and  no  person  would  be  more  ready  to  distrust  any  opinion  of  his 
own  which  hefound  to  be  in  opposition  to  one  deliberately  enter- 
tained by  him ;  but  I  make  this  observation  upon  the  words  of  M^k^c* 
this  judgment,  that  it  fails  to  do  what  very  seldom  a  judgment  of  Atliixr. 
Lord  Justice  Twner^z  did  fail  to  do,  namely,  to  state  any  reason 
for  the  conclusion.  The  words  merely  state  the  conclusion  at 
which  Lord  Justice  Turner  arrived,  and  certainly  the  argument,  if 
it  is  &ithfnlly  reported,  does  not  seem  to  me  to  have  dwelt  very 
much  on  this  part  of  the  case. 

Now  it  is  to  be  considered  what  really  is  the  position  of  railway 
stock  in  the  present  sense  and  understanding  of  the  term.    The 
Companies  Clauses  Consolidation  Act  provides  by  the  61st  section, 
'*  And  with  respect  to  the  consolidation  of  the  shares  into  stock,  be  it 
enacted  as  follows : — It  shall  be  lawful  for  the  company  from  time 
to  time,  with  the  consent  of"  a  certain  majority,  ^to  convert  or 
consolidate  all  or  any  part  of  the  shares  then  existing  in  the  capital 
of  the  company,  and  in  respect  whereof  the  whole  money  sub- 
scribed shall  have  been  paid  up  into  a  general  capital  stock,  to  be 
divided  amongst  the  shareholders  according  to  their  respective 
interests  therein."    Now  it  is  to  be  remembered  that  this  is  the 
first  occasion  on  which  this  term  *'  stock  "  was  applied  by  the  autho- 
rity of  Parliament  to  interests  in  railways.    Then,  by  the  62nd 
section,  it  is  enacted :  **  After  such  conversion  or  consolidation  shall 
have  taken  place,  all  the  provisions  contained  in  this  or  the  special 
Act  which  require  or  imply  that  the  capital  of  the  company  shall  be 
divided  into  shares  of  any  fixed  amount,  and  distinguished  by 
itombers,  shall,  as  to  so  much  of  the  capital  as  shall  have  been  so 
<^verted  or  consolidated  into  stock,  cease,  and  be  of  no  effect,  and 
the  Beveral  holders  of  such  stock  may  thenceforth  transfer  their 
'Active  interests  therein,  or  any  parts  of  such  interests,  in  the 
^^6  manner  and  subject  to  the  same  regulations  and  provisions  as 
Of  according  to  which  any  shares  in  the  capital  of  the  company 
^ght  be  transferred  under  the  provisions  of  this  or  the  special 
^t."    Then  it  says  that  books  shall  be  kept.    Then  there  is  to 
^  a  roister  of  stock.    Then  it  enacts  by  the  64th  section :  '*  The 
several  holders  of  such  stock  shall  be  entitled  to  participate  in  the 
dividends  and  profits  of  the  company  according  to  the  amount  of 
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L.  G.  their  respective  interests  in  such  stock ;  and  sach  interests  shaU,  in 
^  "  *  '  proportion  to  the  amount  thereof,  confer  on  the  holdeis  thereof 
vpyw  respectively  the  same  privileges  and  advantages  for  the  purpose  of 
MoBBKJB  voting  at  meetings  of  the  company,  qualification  for  the  office  of 
Atlmkb.  directors,  and  for  other  purposes,  as  would  have  been  conferred  by 
shares  of  equal  amount  in  the  capital  of  the  company ;  but  so  that 
none  of  such  privileges  or  advantages,  except  the  participation  in 
the  dividends  and  profits  of  the  company,  shall  be  conferred  by  any 
aliquot  part  of  such  amount  of  consolidated  stock  as  would  not,  if 
existing  in  shares,  have  conferred  such  privileges  or  advantages 
respectively/'  I  need  not  read  further,  because  that  shews  the 
scheme  according  to  which  this  consolidation  of  shares  into  stock 
took  place.  It  is  to  be  observed  that  the  term  '*  stock,''  or  ^'capital 
stock,"  which  is  there  used,  obviously  is  derived  from  the  con- 
sideration that  these  were  what  were  called  joint  stock  companies, 
and  that  ^^  stock"  was  the  short  name  for  ^  joint  stock,"  and  joint 
stock,  in  my  opioion,  is  only  another  name  for  **  shares,"  because  the 
owner  of  part  of  the  capital  of  a  company  is  an  owner  of  a  part  or 
a  share  of  the  joint  stock.  The  use  of  the  term  ^  stock  "  appears 
to  me  merely  to  denote  that  the  company  have  recognised  the 
fact  of  the  complete  payment  of  the  shares,  and  that  the  time  has 
come  when  those  shares  may  be  assigned  in  fragmentet,  which  for 
obvious  reasons  could  not  be  permitted  before,  but  that  stock 
shall  still  be  the  qualification,  for  example,  of  directors,  who  must 
possess  a  certain  number  of  shares,  and  that  the  meetings  shall  be 
of  the  persons  entitled  to  this  stock,  who  shall  meet  as  share- 
holders, and  vote  as  shareholders,  in  the  proportion  of  shares 
which  would  entitle  them  to  vote  before  the  consolidation  into 
stock. 

If  ever  there  was  a  case  in  which  the  substance  is  that  **  stock  " 
and  "  shares  "  are  identical,  it  is  a  case  of  this  kind.  It  appears  to 
me  that  the  doubt  which  has  arisen,  has  arisen  from  the  circum- 
stance that  it  has  been  supposed,  without  sufficient  attention 
having  been  paid  to  these  provisions,  that  stock  in  a  railway  had 
some  sort  of  analogy  to  stock  in  the  public  funds.  It  has  none 
whatever.  It  is  possible  that  debenture  stock  in  a  railway  com- 
pany may  be  said  to  have  some  analogy  to  stock  in  the  publio 
funds,  but  the  joint  stock  capital  of  a  company  is  a  perfectly 
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different  thing  from  stock  in  the  public  fonds.    In  my  opinion^       L.  0. 
when  a  man  is  an  owner  of  stock  in  a  railway,  be  is  properly  said 
to  be  a  shareliolder  in  the  company,  and  would  properly  call 
himself  a  shareholder^  in  the  company.    As  I  obserred  in  the     Mobbiob 
course  of  the  argument,  a  man  who  owned  £100,000  stock  in     Atlubb^ 
the  London  and  North  Western  Railway  Company  would  be  usually       ^^ 
said  to  be  a  large  shareholder  in  the  London  and  NoHh  Wettem 
BaUway  Company. 

It  appears  to  me  that  it  would  be  putting  a  meaning  upon  the 
term  ^  shares  "  so  technical  as  to  be  in  opposition  to  the  ordinary 
use  of  the  word,  if  **  shares  "  was  held  to  mean  for  the  purpose  of  a 
bequest  something  different  from  and  something  which  would  not 
pass  stock  in  a  railway  company. 

The  authority,  and  the  only  authority,  the  other  way  (which,  as  I 
I  understand  in  this  case,  the  Master  of  the  Bolls  simply  followed, 
treating  it  as  an  authority,  but  not  following  it  from  his  own  judg^ 
ment,)  is  the  case  of  Oakes  t.  OakeSf  an  authority,  I  repeat,  for 
which  I  hare  the  greatest  respect,  but  I  cannot  help  thinking  that 
the  very  learned  Judge  who  decided  that  case,  on  further  argument 
and  consideration,  would  have  seen  reason  to  alter  his  opinion. 
Certainly  I  am  unable,  sitting  here  as  a  member  of  the  Court  of 
Appeal,  to  follow  it.  In  my  opinion,  the  words  used  in  this  will 
are  sufficient  to  pass  the  stock  in  the  North  Western  Bailway 
Company, 

Sir  W.  M.  Jamks,  L.  J. : — 

I  am  entirely  of  the  same  opinion. 

It  is  necessary  to  bear  in  mind  that  there  is  no  such  thing  in 
rerum  natwrd  as  a  railway  share.  It  is  not  such  a  thing  as  you 
can  see,  or  touch,  or  handle.  It  is  a  term  which  indicates 
simply  a  right  to  participate  in  the  profits  of  a  particular  joint 
stock  undertaking.  Well,  then,  stock,  or  that  which  is  called 
"*  stock,**  the  thing  into  which  the  shares  have  been  consolidated, 
so  far  as  regards  the  interest  of  one  person  in  that  stock,  is  the 
right  to  participate  in  the  profits  of  the  undertaking.  Both  sets  of 
words,  "my  railway  stock,'*  "my  railway  shares,"  mean,  etymolo- 
gically^  my  right  to  share.    Therefore,  if  you  are  construing  the 
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L.  C.^  ^  will  merely  upon  etymological  considerations^  the  words  of  the 
will  are  strictly  and  correctly  applicable  to  the  particular  subject- 
matter  in  question  before  us.  But»  generally  speaking,  it  is  un- 
MoBBioB  satisfactory  to  deal  with  words  in  common  use  by  etymological  con- 
Atlusb.  siderations.  If,  then,  we  add  to  them  the  common  usage  of  man- 
kind, I  am  satisfied  that  there  is  not  a  man  who  has  got  an  interest 
in  any  railway  in  En>gland^  speaking  merely  according  to  the 
vernacular  which  he  is  accustomed  to  use,  who  would  ever  think 
of  describing  a  stockholder  in  a  railway  otherwise  than  as  a  share- 
holder, or  who  would  think  that  he  was  speaking  incorrectly  in 
describing  his  stock  as  a  share  in  that  railway,  or  a  meeting  of 
stockholders  as  a  meeting  of  shareholders. 

I  am  of  opinion,  therefore,  .whatever  view  is  taken  of  the 
words' of  the  testator,  that  he  must  be  considered  to  use  the  word 
'^shares"  in  a  sense  including  all  that  which  gave  a  right  to 
share  in  the  profits  of  this  particular  railway.  I  quite  agree  with 
what  the  Lord  Chancellor  said  with  regard  to  the  cases  of  In  re 
CHbsan  (1)  and  Trinder  v.  Trinder  (2),  and  also  as  to  the  case  of 
Oakes  v.  OaJces  (3).  I  also  quite  agree  that  we  cannot  arrive  at  the 
conclusion  we  have  arrived  at  without  distinctly  overruling  the 
case  of  OaJces  v.  OaJces;  but  I  think  we  are  clearly  bound,  sitting 
as  a  Court  of  Appeal,  taking  the  view  we  do  of  the  plain  meaning 
of  the  words,  to  overrule  that  decision. 

Solicitors:  Messrs.  CoByer-Bristoiv,  WUherSj  dt  BusseU;  Messrs. 
Rogers^  JuH,  d  Rogers. 

(1)  Law  Rep.  2  Eq.  669.  (2)  Law  Rep.  1  £q.  695. 

(3)  9  Hare,  666. 
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HARTLEY'S  CASE.  ^^75 


Company — Paid-up  Shares — BegistrcUion  of  Contract — CanceUation  qf  SJuiret —      Jan.  12. 
Agreement  with  Promoters — Mistake — Companies  Act^  1867,  «.  25.  \  -^— 

Certain  shares  were  allotted  and  accepted  as  fully  paid  up  in  pursoance  of 
a  contract  with  a  trustee  for  the  company,  which,  through  inadvertence, 
hid  not  been  registered  in  accordance  with  sect.  25  of  the  Companies  Act^ 
1867.  Upon  discovery  of  the  omission  tlie  directors  cancelled  the  shares 
and  removed  the  name  of  the  allottee  from  the  register,  then  registered  the 
contract,  and  subsequently  issued  fresh  shares  to  the  allottee.  The  company 
was  afterwards  wound  up  : — 

Bdd,  that  the  directors  had  power  to  rectify  a  mistake  which  was 
common  to  them  and  the  allottee,  and  that  the  transaction  could  not  be 
disturbed : 

Held,  also,  that  a  contract  with  a  trustee  for  a  company,  adopted  by  the 
company,  is  within  the  meaning  of  the  25th  section  of  the  Companies  Ad,  1867. 

Order  of  the  Master  of  the  Bolls  aflBrmed. 

IHIS  was  an  appeal  by  the  official  liquidator  of  the  Poole  Fire^ 
hriek  and  Blue  Clay  Company^  Limited^  from  an  order  of  the 
Master  of  the  Bolls  removing  the  name  of  Mr.  Hartley  from  the 
list  of  contribatories  in  respect  of  200  cancelled  shares ;  as  re- 
ported (1). 

The  facts  of  the  case  are  stated  in  the  judgment  of  the  Lord 
Chancellor. 

Mr.  Fry,  Q.C.9  and  Mr.  Chester^  for  the  Appellant,  contended 
that  the  directors  had  no  right  to  cancel  these  shares.  This  was 
not  a  case  of  rectifying  the  register,  as  in  In  re  Drdtwich  Salt 
Company  (2)  or  in  In  re  New  Zealand  Kapanga  Oold  Mining 
Company  (3). 

[They  referred  to  Adamsons  Case  (4).] 

Mr.  Crackndll,  for  the  Bespondent,  was  not  called  upon. 

Lord  Cairns,  L.C.:— 

The  facts  of  this  case,  so  far  as  they  require  to  be  referred  to, 
are  these : — 

0)  Law  Hep.  18  Eq.  542.  (3)  Law  Rep.  18  Eq.  17,  n. 

(2)  43  L.  J.  (Ch.)  581.  (4)  Ibid.  670. 
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L.  0.  There  was  an  agreement  made  with  the  owner  of  the  land  upon 

which  the  works  of  this  company  were  to  be  carried  on,  for  the 

«^y^        sale  of  the  land  to  certain  persons,  promoters  of  the  then  pro- 
^^J^'*   jected  company,  and  part  of  the  price  was  to  be  taken  in  the  shape 

""^  of  paid-up  shares  in  the  company.  After  the  company  was  formed, 
but  before  that  agreement  was  registered  in  the  way  pointed  ont 
by  the  Act  of  1867,  200  of  the  paid-up  shares  which  had  been 
stipulated  for,  were,  at  the  request  of  the  vendor,  allotted  to  Mr. 
HarQetf,  one  of  the  directors  of  the  company ;  that  is  to  say,  the 
form  of  allotment  was  gone  through  and  the  certificates  were 
made  out  This  took  place  in  January,  1871,  but  in  June  follow- 
ing notice  was  taken  by  the  directors,  and  apparently  by  the 
vendor,  that  the  agreement  had  not  been  registered  according  to 
the  Act.  The  agreement  was  then  registered,  the  200*  shares  were 
cancelled  as  having  been  issued  in  error,  and  200  new  shares 
were  issued  to  ULr^SartUy^  together  with  forty  more,  about  which 
no  question  as  to  cancellation  is  raised. 

The  official  liquidator  contends  that  he  has  a  right  to  fix  Mr. 
Hartley  not  merely  with  the  240  shares,  but  also  with  the  200 
professed  to  be  cancelled. 

Now  this  is  not  a  case  in  which  Mr.  EarUey  is  coming  here 
either  before  or  after  the  winding-up,  and  is  asking  the  Court  to 
remove  his  name  from  the  register  as  having  been  placed  there 
.  in  error.  If  such  an  application  had  been  made  after  the  winding- 
up,  it  seems  to  me  that  the  application  could  not  have  been 
acceded  to ;  if  made  before  the  winding-up,  and  as  against  the 
company,  he  would  have  to  prove  his  case  strictly,  and  to  give 
evidence  of  facts  which  would  entitle  him  to  relief  on  the  ground 
of  mistake.    But  that  is  not  the  case  here.    The  directors  and 
Mr.  Sariley^  some  years  before  the  winding-up,  and  apparently  in 
perfect  lanajides,  considered  the  question,  and  agreed  that  it  was 
not  the  intention  of  the  directors  to  give,  or  of  Mr.  Hartley  to         i 
take,  anything  except  paid-up  shares  which  could  legally  be        j 
allotted  as  such,  and  when  they  found  that  they  had  made  a        j 
mistake  they  agreed  that  the  shares  should  be  cancelled.  j 

In  order  to  invalidate  such  a  transaction,  the  official  liquidator  i 
must  shew  either  that  it  was  not  "bona  fide,  or  that  there  were  cir-  i 
cumstances  which  give  him  a  right  to  undo  what  was  done.    But        < 
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it  appears  to  me  to  have  been  honafide^  and  that  it  was  not  incom-       L  c. 
petent  to  the  directors  to  cancel  the  shares  and  issue  new  shares. 

I  may  observe  that  no  harm  can  have  been  done  to  any  one.        — 
No  creditor  and  no  shareholder  can  have  been  deceived  or  misled,    ^(?/g^'® 
for  no  return  was  made  to  the  Begistrar  until  after  the  second        — 
allotment  had  been  made. 

It  appears  to  me  that  the  official  liquidator  cannot  fix  Mr. 
WirlUy  with  these  200  shares. 

It  is  hardly  necessary  to  advert  to  the  argument  that  the  240 
shares  ought  not  to  be  taken  as  paid-up  shares,  because  the  agree- 
ment for  the  sale  of  the  land  was  not  with  the  company,  but 
with  a  trustee  and  before  the  company  was  formed.  The  Act  of 
Parliament  does  not  require  the  agreement  to  be  with  the  com- 
pany, and  su6h  agreements  are  very  seldom  made  with  the  com- 
pany directly. 

This  motion  has  entirely  fSuled,  and  must  be  dismissed  with 
costs. 

Sib  6.  Hellish,  L  J. : — 

I  am  of  the  same  opinion.  There  was  a  contract  under  which 
Mr.  Boden,  the  vendor,  was  to  receive  £4800  in  paid-up  shares ; 
and  200  of  these  shares  were  issued  at  his  request  to  Mr.  Hartley 
as  paid-up  shares.  At  the  time .  all  parties  to  the  transaction 
thought  them  paid-up  shares,  whereas  in  point  of  fact  they  were 
not  paid  up.  The  consequence  was  that  when  they  discovered 
their  mistake  they  perceived  that  Mr.  Boden  had  not,  in  fact,  been 
paid  by  those  200  shares.  It  was  for  the  common  benefit  of  all 
parties  that  the  mistake  should  be  rectified,  whether  it  was  a 
mistake  of  law  made  in  ignorance  of  the  requirements  of  the  Act, 
or  a  mistake  of  fact  as  to  the  agreement  being  registered ;  and  it 
was  competent  to  them  to  rectify  the  mistake  as  the  transaction 
was  incomplete  and  Mr.  Boden  was  unpaid.  This  they  did  by 
cancelling  the  shares  issued  in  mistake  and  by  issuing  new  shares, 
and  such  a  proceeding  was  perfectly  valid. 

This  appeal  must  be  dismissed  with  costs. 

Solicitors:  Mr.  JBT.  Wickem;  Messrs.  Miller  &  Miller. 

N2  1 
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L.  J  J.  In  re  DIXON.    Ex  parte  GORDON. 

J^^  Liquidation — Debt — Proof  by  Executor$  of  deoecued  Partner, 

By  a  deed  of  portDenhip  it  was  provided  that  in  cam  of  the  death  of  any 
one  of  the  partners,  his  share  in  the  capital  of  the  partnership  should  be 
taken  by  the  surriyore  at  its  value  in  the  books ;  and  that  the  amount  due 
to  the  executors  of  the  deceased  partner  should  be  paid  to  them  by  instal- 
ments. One  of  the  partners  died,  and  his  executors  allowed  his  share  in  the 
capital  to  remain  with  the  surviving^  partners  at  interest.  Six  years  after- 
wards the  surviving  partners  filed  a  liquidation  petition,  there  being  still  in 
existence  debts  of  the  partnership  incurred  during  the  lifetime  of  the  deceased 
partner: — 

Held  (reversing  the  decision  of  Bacon,  C.  J.)>  that  the  exe^sators  could  not 
prove  in  the  liquidation  for  the  amount  due  to  them  from  the  partnenhip. 

xHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Peter  Dixon,  Peter  James  Dixon,  Robert  Stordy  Dixon,  John 
Dixon,  and  Joseph  Forster,  carried  on  business  in  partnership  as 
cotton-spinners  at  Carlisle  and  ManeJiester,  under  the  proyisions  of 
a  deed  dated  the  13th  of  April,  1858. 

The  capital  was  considered  as  divided  into  sixty-four  shares,  of 
which  Peter  Dixon  was  entitled  to  twenty  shares.  By  the  deed 
of  partnership  it  was  provided  that  the  partnership  was  to  continue 
until  dissolved  by  mutual  consent,  notwithstanding  the  previous 
death  of  any  one  or  more  of  the  partners.  That  any  partner 
might  retire  at  any  time  on  giving  twelve  months'  notice  in 
writing  to  the  others.  That  in  case  any  partner  should  retire,  or 
should  die  without  having  made  a  valid  bequest  of  his  shares 
under  the  provisions  for  that  purpose  thereinafter  contained,  the 
shares  of  such  retiring  or  deceased  partner  should  be  taken  by  the 
continuing  or  surviving  partners  at  their  value  according  to  the 
stock-taking  of  the  1st  of  July  immediately  preceding  such  re- 
tirement or  death.  That  the  amount  found  due  to  the  retiring 
or  deceased  partner  should  be  paid  by  the  continuing  or  surviving 
partners  to  the  retiring  partner,  or  to  the  executors  or  adminis- 
trators of  the  deceased  partner,  by  fourteen  equal  instalments,  with 
interest  until  payment,  and  that  the  punctual  payment  of  such 
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instalments  and  interest  shoald  be  secured  by  the  joint  and 
several  bond  of  the  continuing  or  surviving  partners. 

Fder  Dixon  died  on  the  28th  of  April,  1866.  By  his  will  he 
empowered  his  executors  to  permit  his  share  of  the  capital  of  the 
business  to  remain  in  the  hands  of  his  partners  at  interest,  and  in 
pursuance  of  this  power  his  executors  allowed  his  share  to  remain 
in  the  business.    No  bond  was  given  by  the  continuing  partners. 

On  the  Ist  of  July,  1868,  JB.  8.  Dixon  retired  from  the  firm. 

In  the  year  1870  two  suits  were  instituted  in  the  Court  of 
Chancery  for  the  administration  of  Peter  Dixon's  estate,  one  by 
the  executors,  the  other  by  a  creditor. 

On  the  11th  of  July,  1872,  Peter  James  Dixon,  John  Dixon, 
and  Joseph  Forster,  the  three  continuing  partners,  filed  a  liquidation 
petition.  The  executors  of  Peter  Dixon  claimed  to  prove  in  the 
liquidation  for  the  value  of  his  share  in  the  business  and  interest 
thereon,  and  the  proof  was  admitted  for  the  sum  of  £36,094  7s.  8(2. 

The  Judge  of  the  Carlisle  C!ounty  Court  ordered  the  proof  to  be 
expunged,  on  the  ground  that  there  were  still  unpaid  some  debts 
which  were  contracted  by  the  firm  when  Peter  Dixon  was  a  member 
of  it. 

The  Chief  Judge  in  Bankruptcy  held,  that  the  executors  were 
entitled  to  prove  (1). 


L.JJ. 

1874 


(1)  1874.  July  27. 
Sib  James  Bacok,  C.  J. : — 

I  think  the  case  is  reasonably  clear, 
aod  that  the  order  of  the  County  Court 
J  odge  must  be  discharged.  There  is  no 
doubt  about  the  general  rule  in  bank- 
ruptcy, that  a  man  cannot  be  permitted 
to  prove  in  competition  with  his  own 
creditors;  but  such  is  not  the  present 
case.  This  is  a  case  in  which,  by  the 
contract  contained  in  the  partnership 
deed,  when  a  partner  dies  his  right,  or 
the  right  of  any  one  in  his  place,  to  the 
actual  possession  of  the  partnership 
property  ceases.  The  executors  caimot 
take  the  share  of  the  deceased  partner, 
but  they  are  bound  to  sell  it  to  the 
continuing  partners  at  the  price  and  on 
the  terms  indicated.     The  valuation 


fixing  the  price  was  made  many  years 
ago,  so  that  there  is  no  longer  any  joint 
estate  in  which  the  creditors  are  in- 
terested, or  in  which  the  executors  could 
be  interested  as  continuing  partners. 
The  original  partner  was  dead,  and 
there  remained  nothing  but  a  separate 
joint  estate,  if  I  may  so  call  it,  which 
has  been  bought  and  partially  paid  for . 
by  the  continuing  partners;  and  the 
only  thing  which  existed  was  a  debt 
due  from  the  continuing  partners  to 
the  executors,  just  as  in  Ex  parte  Wut- 
cott  (Law  Rep.  9  Ch.  626).  Although 
it  was  there  called  a  devastavit,  it  was 
a  debt  as  between  the  continuing 
partner  and  the  executor  of  the  de- 
ceased partner — a  debt  which  the  con- 
tinuing partner  was  perfectly  com- 
petent to  contract,  just  as  much  as  if 
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The  trustee  appealed. 

Mr.  De  Oe»,  Q.C.,  and  Mr.  Davey,  for  the  Appellant  :— 

A  man  cannot  prove  in  competition  with  his  own  orediton: 


it  had  been  a  debt  arising  upon  a  bill 
of  exchange  or  out  of  the  simplest 
transaction.  The  executors  in  the  pre- 
sent case  are  not  liable  to  any  joint 
creditors,  but  are  holders  of  a  right 
which  comes  to  them  under  the  partner- 
ship deed,  and  are  entitled  by  yirtue  of 
that  deed  to  prove.  There  is  no  debt 
on  the  part  of  the  original  partner,  for 
he  is  dead  and  gone,  and  the  payment 
made  is  by  Tirtue  of  a  contract  which 
had  its  beginning  in  his  lifetime,  but 
which  was  ratified  and  confirmed  after 
his  death  by  the  continuing  partners. 
At  the  moment  of  his  death  there  could 
be  no  question  as  to  the  rights  of  the 
continuing  partners,  or  that  it  was  in 
their  power  to  file  a  bill  to  enforce  the 
original  contract,  but  such  a  proceed- 
ing did  not  become  necessary.  The 
contract  has  existed  between  the  execu- 
tors and  the  continuing  partners  ever 
since  without  reference  to  any  joint 
debts ;  the  relation  of  debtor  and  credi- 
tor has  continued  to  exist  between  the 
executors  and  the  continuing  partners 
irrespectiye  of  any  jomt  debts.  £x 
parte  Carter  (2  Gly.  &  J.  233)  was 
x«lied  upon,  but  that  was  a  case  in 
which  a  man  lent  to  his  partners  on 
their  own  personal  security  certain 
moneys  and  took  bonds  from  them  as 
security.  The  joint  estste  remained 
the  same,  and  the  partners  had  separate 
estate.  The  lender  died  in  1817,  but 
the  partnership  went  on,  the  business 
being  continued  down  to  1819,  when 
it  became  bankrupt,  Down  to  the 
year  1819  the  debts  were  partnership 
debts,  for  which  the  dead  man*s  estate 
was  liable,  and  it  was  so  held,  and  also 
tl.at  a  pixxtf  oould  not  be  admitted 


with  respect  to  the  separate  bondfl'iii 
competition  with  the  joint  creditors. 
As  to  ^  parte  WeUcott^  I  cannot  dis- 
tinguish that  case  from  this.    A  de- 
vaatavit  no  doubt  there  was,  but  the 
only  person  to  whom  the  debt  was  due 
was  the    reoeiver    appointed  by  the 
Court   of   Chancery    in   the   suit  to 
administer  the  deceased  partner's  sepa- 
rate estate.    It  was  a  debt,  and  nothing 
but  a  debt,  and  there  were  outstanding 
joint  debts  due  from  the  firm,    I  csn- 
not  find  the  slightest  distinction  be- 
tween that  case  and  the  present    As 
to  E»  parte  Edmonde  (4  D.  F.  &  J. 
488),  although  it  was  said  that  it  must 
be  assumed  that  in  that  case  there 
were  no   joint    debts   existing,  yet, 
with  all  respect^  I  cannot  adopt  that 
suggestion,  for  I  find  the  attention  of 
the  Court  was  then  directed  to  an 
entirely  difierent  question.    If,  in  the 
present  case,  there  had  been  joint  estate 
to  administer,  that  would  have  made 
some  difference,  but  it  is  unnecessary  for 
me  to  say  what    Since  1866,  when 
JMer  Dixon  died,  there  has  existed  no 
joint  estate  in  whidi  his  representatives 
had  a  partide  of  interest  The  liquidat- 
ing firm  had  bought  his  interest,  and 
in  a  sense  had  paid  for  that  which  they 
bought,  and    it  was   no  longer  the 
capital  of  Peter  Dixon,    The  amount 
of  his  share  bad  been  ascertained  from 
the  preceding  stock-taking,  and  it  he- 
came  asimpledebt  oontmcted  by  means 
ofapurdiase.  The  continuing  partnerB 
had  made  the  purdiase,  and  no  joint 
estate  whatever  remained.    The  Court 
of  Oianoery  has  made  a  decree  for  the 
administration  oi  Peter  Dixon^e  estate, 
and  this  proof  was  then  made  on  behalf 
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Ex  parte  Carter  (1).  In  Ex  parte  WestcoU  (2)  the  partner  did  not 
do  80.  Ex  parte  CcXlinge  (3)  is  a  clear  authority,  and  shews  that 
even  if  it  is  for  the  benefit  of  the  joint  creditors  the  claim  cannot 
be  admitted.  In  Ex  parte  Edmcnda  (4)  all  the  joint  debts  had 
been  paid. 

Mr.  Marten,  Q.C.,  and  Mr.  Ccllt,  for  the  executors  of  Peter 
JHsum: — 

On  the  death  of  one  partner  his  executors  became  merely 
creditors.  In  Ex  parte  Carter  the  executors,  in  fact,  remained 
partners.  In  re  Ghraad»rooh  (5)  ifl|  a  clear  authority  in  our  favour. 
Ex  parte  Edmonds;  Lodge  r.  Prichard  (6).  If  the  contention  on 
the  other  side  was  correct,  no  one  could  ever  retire  from  a  partner- 
ship until  he  was  actually  paid  in  cash.  Ex  parte  CoUinge  and 
Ex  parte  Topping  (7)  do  not  apply.  Ex  parte  Base  (8)  arose  out 
of  litigation  between  the  partners :  In  re  Simpson  (9). 


L.JJ. 
1874 


Inre 

Dnoa. 
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GOBDOV. 


of  that  estate,  which  is  diBtributable 
ODder  the  decree  of  the  Court  of 
Gbancery  amoog  all  his  creditors,  in- 
clndiag  those  of  the  partnership.  I 
am  satisfied  that  no  wrong  can  be  done 
by  that  decree,  and  that  in  this  liqoida^ 
tion  there  is  a  right  on  the  part  of  his 
executors  to  prove  and  to  receive  divi- 
dends. No  creditor  who  is  interested 
under  the  liquidation  as  a  joint  creditor 
of  the  old  firm  can  be  debarred  from 
a  participation  in  the  benefit  of  the 
proof  which  is  made,  on  behalf  of  Peter 
IHxonU  estate.  He  will  have  the 
benefit  of  any  dividends  from  Peter 
Diason's  estate.  I  mention  that  only 
because  I  am  satisfied  that  full  justice 
will  be  done.  The  ground,  however, 
upon  which  I  decide  this  case  is  this — 
that  there  is  a  debt  due  to  the  execu- 
tors wholly  separate  and  distinct  from 
any  liability  with  respect  to  the  joint 
estate,  and  which  must  therefore  be 
absolved  from  all  liability  with  respect 
to  the  joint  debts.  On  the  ground 
that  there  is  no  joint  estate,  and  that 


there  is  nothing  but  a  plain  distinct 
contract  resulting  in  a  debt — a  con- 
tract plainer  than  that  which  existed 
in  Ex  parte  Edmonds — I  am  of  opinion 
that  the  proof  must  be  admitted.  I 
am  of  opinion  that  this  case  is  not 
afiected  in  the  slightest  degree  by  the 
authority  of  Ex  parte  Carter,  or  any 
of  those  cases  which  have  been  so  often 
referred  to  as  shewing  that  a  pcoof 
cannot  be  made  by  a  partner  against 
the  estate  of  his  co-partner  While  any 
of  the  joint  debts  remain  unpaid.  In 
my  opinion  it  is  clear  that  the  executors 
are  entitled  to  retain  their  proof  for 
£36,094,  and  that  the  order  expunging 
the  proof  must  be  discharged. 

(1)  2  Gly.  ft  J.  238. 

(2)  Law  Bep.  9  Ch.  626. 
(8)  4  D.  J.  &  S.  533. 
(4)  4  D.  P.  &  J.  488. 
(6)  2  Dea.  &  Ch.  186.  ■ 

(6)  1  D.  J.  &  a  610. 

(7)  4  Ibid.  551. 

(8)  36  L.  J.  (Bkcy.)  39. 

(9)  Law  Rep.  9  Ch.  572. 
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L.  JJ.  The  true  rule  is,  that  a  living  man  shall  not  prove  against  his 

1874        partners ;  but  the  case  is  quite  different  when  he  is  dead,  and  hift 

jn  f^       executors  are  converted  into  creditors  merely.  Ex  parte  Carter  (1) 

Dixon.      jg  ^^  ^j^jy  exception.     Our  dividend  would  be  about  £9000,  and 

Gomos.     the  only  effect  of  preventing  us  from  proving  will  be  to  hand  over 

a  large  portion  of  that  to  the  present  creditors  of  the  firm  whose 

debts  were  not  incurred  before  the  death  of  Peter  Dixon.    The 

creditors  can  always  come  in  upon  the  separate  estate  of  Peter 

Dixon. 

Hr.  De  Oex,  in  reply,  said  that  in  Ex  parte  QrazArooTc  (2)  there 
was  a  novation,  and  there  were  other  grounds  for  that  decision. 

Sib  W.  M.  Jahes,  L.  J. : — 

I  am  of  opinion,  with  all  deference  to  the  judgment  of  the  Chief 
Judge,  that  this  case  is  completely  governed  by  authority  to  which 
there  is  nothing  per  contra — ^I  should  say  by  preponderant  autho- 
rity, if  that  case  of  Ex  parte  Orazebrooh  was  an  authority  the 
other  way ;  but  I  think  that  Mr.  De  Oex  has  clearly  distinguished 
that  case  from  the  case  before  us. 

Now,  what  Lord  Weeibury  decided  in  Ex  parte  CoOinge  (3)  is,, 
that  a  partner  going  out  hona  fide  (for  there  was  no  question  of 
want  of  hona  fides  in  that  case),  and  selling  the  whole  of  his  share- 
to  his  other  partners  for  a  sum  of  money,  making  it  a  liquidated 
debt  from  his  former  partners  to  himself,  could  not  claim  in  respect 
of  that  debt  against  the  separate  estates  of  the  continuing  partners 
so  long  as  there  were  joint  debts  unpaid.  This  decision  was  based 
upon  the  broad  principle,  that  as  the  man  was  himself  still  liable 
to  pay  the  debts,  he  could  not  prove  against  the  estate  against 
which  his  own  creditors  were  proving,  that  is,  he  could  not 
prove  in  competition  with  his  own  creditors ;  and  this  is  the  rule 
that  has  been  laid  down  in  those  very  words  as  part  of  the  estab- 
lished doctrine  of  this  Court  in  matters  of  bankruptcy.  Let  u& 
take  another  step.  If  the  partner  in  that  case  had  died  after  he 
had  made  this  arrangement,  and  instead  of  making  an  assignment 
to  trustees  for  the  benefit  of  his  creditors,  had  made  a  will  and 

(1)  2  Gly.  &  J.  233.  '  (2)  2  Dea.  &  Ch.  186. 

(3)  4  D.  J.  &  S.  533. 
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appointed  executors^  is  it  possible  to  suggest  that  the  executors,  L.  JJ. 
who  stand  in  his  place  exactly  as  if  he  were  a  living  man,  could  1874 
have  proved  merely  by  the  accident  of  his  death,  and  though  the  j^ 
man  himself  could  not  have  proved  ?  Dixon. 

Then  can  it  make  any  difference  in  point  of  principle  that  the  Go^n. 
debt  arose  in  the  lifetime  of  the  man  and  was  not  at  his  death 
converted  into  an  actual  debt  through  a  contract  made  in  his 
lifetime,  by  which  he,  through  his  legal  personal  representatives, 
is  the  creditor  of  his  partners?  And  that  is  the  case  here.  The 
partner  by  the  deed  of  partnership  made  a  contract,  under  which, 
at  his  death,  h\$  estate  becomes  the  creditor  of  the  surviving  part- 
ners, they  taking  the  assets ;  but  his  estate  is  still  as  much  liable 
in  equity  to  the  debts  of  the  partnership  as  if  he  had  survived,  or 
as  if  he  had  simply  gone  out  by  a  voluntary  arrangement  between 
himself  and  his  partners.  In  that  case  he  could  not  have  claimed, 
and  it  appears  to  me  that,  on  principle,  it  would  be  impossible  to 
distinguish  that  case  from  this.  The  executors  represent  him. 
To  the  extent  of  his  assets  they  are  liable  to  the  creditors  in 
exactly  the  same  way  as  he  would  have  been.  His  estate  is  still 
liable,  and  his  estate  is  the  thing  which  is  seeking  to  claim  in 
competition  with  his  own  creditors. 

That  would  be  so  upon  principle,  but  it  seems  to  me  entirely 
governed  by  the  authority  of  Ux  parte  Carter  (1),  which  is  a  very 
high  authority,  and  has  never  been,  I  believe,  questioned  in  this 
Court  That  was  precisely  a  case  of  executors  of  a  partner  who  waa 
dead,  and  it  was  put  upon  exactly  the  same  footing.  It  was  there 
said  that  they  could  not  claim  because  there  were  still  debts  due 
from  the  estate,  and  that  the  executors  could  not  claim  in  competi- 
tion with  their  own  creditors.  It  has  been  endeavoured  to  be  shewn 
that  there  were  a  number  of  peculiarities  in  that  case — that  the 
estate  had  not  been  wound  up,  and  that  trading  had  been  going 
on — ^but  really  those  circumstances  had  nothing  to  do  with  the 
raiio  decidendi  of  the  case.  The  mere  fact  that  accounts  had  not 
been  taken  to  ascertain  the  amount  of  the  debt  did  not  alter  the 
character  of  the  relation  between  the  executors  and  the  creditors,, 
and  that  was  not  a  matter  with  which  the  creditors  had  anything 
to  do.  It  was  simply  this :  The  amount  of  the  debt  was  capable 
(1)  2Gly.&J.233. 
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L.  JJ.      of  being  ascertained  though  it  was  not  adoertainedy  and  the  sole 
1874       ground  on  which  it  was  held  that  the  executors  could  not  prove 
In  re       was,  that  they  could  not  prove  in  competition  with  persons  who 
^^^*       had  a  right  to  make  them  pay. 

GoBDOK.  That  being  the  principle  adopted  in  Ex  parte  Carter  (1),  and  acted 
""  upon  in  a  very  strong  case,  Ex  parte  Base  (2),  and  recognised 
again  in  the  clearest  terms  by  Ex  parte  CoUinge  (3),  we  should  be 
unsettling  the  law  of  this  Court  if  we  were  to  affirm  the  judgment 
of  the  Chief  Judge  in  this  case.  The  Chief  Judge  seems  to  have 
been  of  opinion  that  we  had  given  a  decision  in  the  case  of  Ex 
parte  Westcoti  (4),  which  in  some  way  conflicts  with  the  authori- 
ties to  which  I  have  referred.  But  in  that  case  we  were  simply 
dealing  with  a  plain  case  of  a  daim  by  a  cestui  que  tru^  against 
a  trustee  who  had  committed  a  breach  of  trust  That  was  a  case 
which  did  not  appear  to  be  within  the  words  or  spirit  of  the  rule. 
The  cestuis  que  trust  said,  **  You  have  taken  our  money  and  spent 
it^  and  we  call  upon  you  to  pay  it"  We  merely  held  that  they 
were  entitled  so  to  call  upon  the  trustee,  and  that  was  the  simple 
ground  of  that  decision.  It  did  not  appear  to  me  that  that  case 
could,  by  any  refined  argument,  be  brought  within  the  principle  of 
Ex  parte  Carter,  and  we  never  intended  to  interfere  with  the  rule 
which  was  there  laid  down.  I  am  of  opinion,  therefore,  that  this 
appeal  ought  to  succeed.  • 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion. 

The  rule  as  laid  down  by  Lord  Eldon  in  Ex  parte  SiUUoe  (5)  is, 
''  That  a  partner  in  a  firm  against  which  a  commission  of  bank- 
ruptcy issues,  shall  not  prove  in  competition  with  the  creditors  of 
the  firm,  who  are  in  fact  his  own  creditors,  shall  not  take  part  of 
the  fund  to  the  prejudice  of  those  who  are  not  only  creditors  of  the 
partnership  but  of  himself." 

The  question  is,  whether  that  rule  applies  to  this  case.  In 
substance  there  are  two  reasons  alleged  why  it  should  not  apply. 
First,  it  is  said  that  the  testator's  share  of  the  assets  was,  in  com- 

(1)  2  Gly,  &  J.  233.  (3)  4  D.  J.  &  S.  633. 

(2)  36  L.  J.  (Bkcy.)  39.  (4)  Law  Bep.  9  Gh.  626. 

(5)  1  Gly.  &  J.  374,  382. 
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jdiance  \rith  the  partneraliip  deed^  turned  into  a  debt.    But  the      L.  JJ. 
rale  as  laid  down  is  not  that  a  partner  shall  not  prove  in  respect       1874 
of  an  unsettled  balance  of  a  partnership  acconnt  .against  his  co-       in  r$ 
partner  who  has  become  bankrupt,  but  the  rule  is  that  a  partner     jbJ^L 
in  a  firm  shall  not  prove  at  all  in  competition  with  creditors  of ,   Gobdov. 
the  firm  who  are  in  fSeust  his  own  creditors.    And  that  appears  to 
me  to  be  directly  acted  upon  by  Lord  Wes(bwy  in  Ex  parte 
CoBinffe  (1\  where,  as  in  this  case,  the  right  of  the  partner  to  a 
share  in  the  assets  had  been  turned  into  a  debt    Therefore  I  am 
clearly  of  opinion  that  the  circumstance  of  its  being  turned  into  a 
debt,  and  of  his  having  no  longer  a  right  to  a  share  in  the  part- 
nership assets,  makes  no  difference. 

Then  it  is  said  that  the  circumstance  of  the  partner  being  dead, 
and  this  being  a  proof  by  the  executor,  makes  a  difference.  In 
my  opinion  that  cannot  make  any  difference.  That  question  is 
what,  as  I  understand,  is  directly  decided  in  JSv  parte  Carter^  and 
it  would  be  rather  extraordinary  if  it  did  make  a  difference,  for  if 
you  suppose  a  case  where  a  partner  has  gone  out  of  a  firm  and 
sold  his  share  in  the  assets  to  the  remaining  partners  and  turned 
it  into  a  debt — ^if  it  is  admitted,  according  to  the  report  of  the  case 
before  Lord  Wesibury^  that  he  cannot  prove — ^it  would  be  a  very 
extraordinary  thing  that  if  he  happened  to  die  before  or  after  the 
partner  was  made  bankrupt,  his  executors  could  do  what  he  could 
not  do  himself,  and  that  although  he  himself  could  not  prove 
until  the  partnership  debts  were  paid  in  full,  yet  that  his  execu- 
tors could  Lord  Eldan  says  in  Ex  parte  Carter  (2),  ''The  bank- 
ruptcy having  occurred,  the  question  arises,  whether  the  executors 
of  Oodwin  have  a  right  to  prove  that  which,  as  between  the  re- 
maining partners  and  Qodmn^s  estate,  is  clearly  a  debt."  That  is 
how  Lord  Eldon  treated  it,  and  he  clearly  thought  there  was  a 
debt  due  from  the  partners  to  Godwin's  estate.  In  addition  it 
was  said  that  a  large  sum  was  due  on  bonds  to  Oodwin'a  estate, 
although,  as  far  as  appears,  the  account  itself  had  never  been 
taken.  He  then  says,  "And  the  answer  is  that  the  estate  which 
ttey  represent  is  itself  debtor  to  the  joint  creditors  who  have 
proved  under  the  commission,  and  that  the  executors  therefore 

(1)  4  D.  J.  &  S.  633.  (2)  2  Gly.  &  J.  233,  239. 
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cannot  prove  in  competition  mi)x  them — ^with  those  who  are  in 
fact  their  own  creditors." 

What  is  sought  to  be  done  in  this  case?  It  is  admitted  that 
there  are  joint  debts  still  remaining  to  which  the  estate  of  Dix<m 
is  liable  in  point  of  law.  Therefore  he  is  eeeking  to  prove  in 
competition  with  his  own  creditors ;  and  the  fact  that  there  are  no 
joint  assets  of  the  original  firm  makes  it  still  more  clear  that  he  is 
so  proving,  because  the  question  does  not  arise  which  sometimes 
has  arisen  where  there  was  only  a  right  to  prove  against  the  sepa- 
rate estate,  whether,  if  that  separate  estate  was  so  insolvent  that 
it  was  impossible  there  should  be  a  surplus,  you  could  say  that  he 
did  not  prove  in  competition  with  the  joint  creditors.  Here,  there 
being  no  joint  estate  of  the  original  firm,  the  proof,  as  it  appears 
to  me,  must  be  against  the  separate  estate,  and  therefore  the  ex- 
ecutors, if  they  prove  at  all,  are  proving  directly  in  competition 
with  their  own  creditors ;  that  is  to  say,  with  creditors  to  whom 
in  equity  they  as  the  executors  are  liable. 

In  my  opinion,  according  to  the  authorities,  it  is  impossible  to 
say  that  this  proof  can  be  admitted. 

Solicitors  for  the  Executors:  Messrs.  FaUison^  Wigg,  &  Co,^ 
agents  for  Messrs.  Andrews,  Barrett^  c&  Andrews,  Weymouth. 

Solicitors  for  the  Trustee:  Messrs.  James,  Curtis,  &  Jame» 
agents  for  Messrs.  Nanson  &  CluiterhucJc,  Carlisle. 


L.JJ. 

1874 
Dm.  12. 


Ex  parte  SFOOT^EE.    In  re  SMITH. 

Bankruptcy — Execution — Trader    Behior — Notice    to   Sheriff  of  Liquidation 
Petition—Bankruptcy  Act,  1869,  ».  87. 

Where  the  sheriff  has  sold  under  an  execution  the  goods  of  a  person  who  is 
not  evidently  a  trader,  and  notice  of  the  filing  of  a  liquidation  petition  is 
given  to  the  sheriff  under  the  87th  section  of  the  Bankruptcy  Act^  1869,  it 
should  give  such  information  to  the  sheriff,  that  he  may  identify  the  debtor 
with  the  person  whose  goods  have  been  sold,  and  may  infer  that  he  is  a 
trader. 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 
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In  1872  W.  Smith,  a  farmer,  borrowed  £1000  from  J.  8.  E.       L.  JJ. 
Mason  without  giving  any  security.     On  the  26th  of  February,        1874 
1874,  Mason  recovered  judgment  in  an  action  at  law  against     Emparu 
Smith  for  £1052  18«.  lOd.  debt  and  interest,  and  £10  U.  lOd.    ^""^ 
costs.    On  the  7th  of  May  Mtuon  levied  execution  on  Smith's      Smith. 
goods  upon  the  judgment.    On  the  18th  of  May  the  sheriff  sold 
the  goods  which  he  had  seized  to  Mason,  by  private  contract,  for 
£1127  lis.  3d.    Mason  paid  the  sheriff  by  two  cheques,  one  for 
£1074  48.  Sd.  and  the  other  for  £53  78.,  the  amount  of  the 
sheriff's  costs  and  poundage.    On  the  25th  of  May  the  sheriff 
handed  back  to  Mason  the  sum  of  £1074  4^.  3d.  in  payment  of  his 
debt,  interest,  and  costs.    On  the  Ist  of  June,  Smith  filed  a  liqui- 
dation petition  in  the  Worcester  County  Court,  in  which  he  de- 
seribed  himself  as  a  farmer,  cattle  and  sheep  dealer,  and  maker 
and  vendor  of  cattle  medicine.    On  the  same  day  the  following 
notice  was  served  upon  the  sheriff  at  the  office  of  his  under- 
sheriff: — 

"  In  the  Queen's  Bench. 

"  Between  Sir  Edmund  Anthony  Harley  Lechmsre^  and  others. 
Plaintiffs,  and  William  Smith  and  John  Smith,  Defendants : 

"I  hereby  give  you  notice  that  the  said  William  Smith,  the 

aoore-named  Defendant,  has  this  day  filed  in  the  County  Court  of 

^^^^estershire,  holden  at  Worcester,  a  petition  for  liquidation  by 

^fiangement  or  composition  with  creditors  under  the  Bankruptcy 

^^  1869. 

«  Dated  this  1st  day  of  June,  1874. 
**  Yours,  &c., 

"  Geo.  E.  Piper, 
*'  Attorney  in  the  matter  of  the  said  petition." 

^  Bimilar  notice  was  served  on  the  sheriff  in  Mason's  action,  but 

^0%  xintil  the  2nd  of  June,  more  than  fourteen  days  after  the  sale. 

-^^lie  trustee  under  the  liquidation  applied  to  the  Court  for  an 

OTQeir  that  the  sheriff  should  refund  the  money  ho  had  paid  to 

J«la«on,  on  the  ground  that  Smith  was  a  trader,  and  that,  according 

^  s^t.  87  of  the  Bankruptcy  Act,  1869,  the  money  ought  to  have 

"^Jx  retained  by  the  sheriff  for  fourteen  days.    The  debtor  was 

^^mined,  and  he  stated  that  in  June,  1872,  he  had  commenced 
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making  and  selling  a  cattle  medicine  which  he  had  invented. 
There  was  nothing  at  his  fisirm  to  shew  that  he  carried  on  any 
trade;  bnt  he  had  eztensiYely  advertised  the  medicine.  From 
other  evidence,  however,  it  appeared  that  he  had  almost  discon- 
tinued the  sale  for  some  months  before  he  filed  his  petition,  and 
that  he  had  then  only  %  very  small  stock  on  hand. 

The  Deputy  Judge  of  the  County  Court  ordered  the  sheriff  to 
pay  over  again  to  the  trustee  the  sum  which  he  had  paid  to  Mason. 
The  sheriff  appealed  to  the  Chief  Judge,  who  discharged  the  order 
of  the  Deputy  Judge  (1).  The  trustee  appealed  from  the  decision 
of  the  Chief  Judge, 


(1)  1874.  Nov.  16. 
Sib  J  awes  Baook,  C  J. : — 

The  law  under  the  present  Bank- 
ruptcy Act  with  regard  to  the  liability 
of  persons  to  be  made  bankrupt  as 
traders,  does  not  differ  from  the  old  law, 
except  that,  as  I  think,  the  present  Act 
has  no  retrospective  operation.  The 
definition  of  the  word  "trader"  con- 
tained in  the  first  schedule  to  the  Act 
makes  such  dealing  as  there  was  in  the 
present  case  a  trading  within  the  mean- 
ing of  the  Act.  But  the  question 
before  m^  (and  it  was  the  only  question 
which  was  entertained  by  the  Deputy 
Judge  of  the  County  Court)  is  whether 
the  sheriff,  by  acting  as  he  did,  has  i;i- 
curred  the  liability  which  is  imposed 
by  sect.  87.  That  section  is  very  plain 
in  its  terms : — [His  Honour  read  it.] 
The  single  question  to  which  my  atten- 
tion must  be  directed  is  this,  whether 
the  sheriff  has  so  neglected  the  duty 
pointed  out  by  this  section  as  to  be 
liable  to  the  penalty — for  penalty  it  is 
— of  paying  the  money  over  again. 
The  duty  of  a  sheriff  is  always  diflBcult 
and  often  very  hazardous,  and  in  intro- 
dacing  this  new  law  the  Legislature 
has  in  effect  said  that,  in  the  case  of  a 
trader,  the  sheriff  is  to  be  liable  to  ac- 
count to  the  trustee  for  the  proceeds  of 
the  sale  under  an  execution  if  he  has 


notice  within  the  period  of  fourteen 
days  after  the  sale  of  a  bankruptcy  peti- 
tion having  been  presented  against  the 
execution  debtor.  For  this  purpose 
there  is  no  distinction  between  a  bank- 
ruptcy petition  and  a  liquidation  peti- 
tion. Is  it  then  in  every  case  the  duty 
of  the  sheriff  to  satisfy  himself  whether 
the  person  whose  goods  he  has  sold  is  a 
trader  or  not,  and,  in  so  doing,  to  ascer- 
tain whether  at  any  previous  time  the 
debtor  has  been  engaged  in  any  trans- 
actions which  may  have  amounted  in 
construction  of  law  to  trading?  I 
think  this  would  be  an  unreasonable 
task  to  impose  upon  the  sheriff.  Nor 
is  it  necessary  that  this  should  be  done, 
for  the  creditors  who  seek  to  avoid  the 
esecution  ought  to  give  the  sheriff  sach 
a  notice  as  he  can  understand.  No 
such  notice  was  given  in  the  present 
case.  The  notice  which  was  actually 
given  only  told  the  sheriff  that  an 
action  was  pending  against  two  persons 
of  the  name  of  Smith,  the  commonest 
of  all  names.  What  information  did 
that  convey  to  the  sheriff?  Then  it 
told  him  that  a  liquidation  petition  had 
been  filed  by  the  above-named  Defen- 
dant, William  Smith.  It  does  not  say 
that  that  Defendant  is  the  same  person 
as  the  William  Smith  whose  goods  had 
been  sold,  or  that  ho  is  a  trader,  but 
only  that  a  William  Smith  has  filed  a 
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Mr.  De  Oex,  Q-C,  and  Mr.  FMay  Kniffhi,  for  the  Appellant : — 

The  87th  section  of  the  Bankruptcy  Act^  1869,  makes  it  impera- 
tire  on  the  sheriff  to  retain  the  proceeds  of  the  execution  for 
fourteen  days,  if  the  debtor  is  a  trader,  not  if  the  sheriff  knows  or 
belieres  him  to  be  a  trader ;  he  ought,  therefore,  to  retain  it  in  all 
cases;  and  if  he  pays  it  to  the  execution  creditor  before  the  expira- 
tion of  the  time,  he  pays  it  at  his  own  risk.  But  in  this  case  the 
notice  was  sufficient  to  inform  the  sheriff  that  the  debtor  was  a 
trader;  for  if  he  had  looked  at  the  indorsements  on  the  writs  in  Sir 
W,  Leehmere'a  action  and  in  Mcuan^s  action,  he  would  have  seen 
that  the  same  William  Smith  was  Defendant  in  both  actions,  and 
might  haye  fairly  inferred  that  the  notice  was  given  because  Smith 
was  a  trader.  At  all  eyents,  there  was  sufficient  to  put  the  sheriff 
upon  inquiry. 

Mr.  E.  C.  Willis,  and  Mr.  JvJyan  Dunn,  for  the  sheriff,  were  not 
called  on. 
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M.  James,  L  J. : — 

I  am  of  opinion  that  the  decision  of  the  Chief  Judge  was  right. 

•^t  18  not  necessary  to  lay  down  the  rule  that  the  notice  to  the 

sneriff  ought  to  contain  an  express  declaration  that  the  debtor  is  a 

^^er;  but  there  must  be  reasonable  information,  from  which  he 

^V  infer  that  fact,  giyen  to  the  sheriff.     In  this  case  the  notice 

^Btained  no  reference  to  the  particular  action  in  which  the  execu- 

won  had  taken  place,  and  no  particular  reference  to  the  debtor  by 

^'^ption,  but  only  a  reference  to  a  certain  action  brought  by 

another  creditor  against  a  person  named  William  Smith.    It  was 

that  the  sheriff  ought  to  haye  looked  at  the  indorsements  on 


liqmaation  petition.    And  the  trustee 

cotttenag  that  anch  a  notice  made  it  the 

^^*y  of  the  sheriflf  to  hold  the  money, 

»^  that  hy  not  doing  so  he  has  in- 

CQ"«d  the  penalty  imposed  by  sect.  87. 

1  think  he  discharged  his  plain  duty  in 

paying  o?er  the  money  to  the  execution 

cw^tor,  no  notice  having  been  served 

oa  kim  lach  as  is  required  by  the  Act. 

In  my  opinion  the  notice  was  not  such 


an  one  as  the  statute  requires  in  order 
to  fix  on  the  sheriff  the  obligation  of 
paying  the  money  over  again.  There- 
fore, without  saying  anything  on  the 
other  points  which  have  been  raised,  on 
this  ground  alone  I  think  that  the  order 
of  the  County  Court  must  be  dis- 
charged. But  I  make  no  order  as  to 
the  costs. 
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fSPOOVEB. 

In  re 

8mith. 


the  writs.  I  am  of  opinion  that  there  was  no  obligation  on  the 
sheriff  to  do  so.  The  notice  ought  to  be  sofBciently  clear  to  shew 
the  sheriff  that  a  petition  had  been  presented  by  the  man  whose 
goods  had  been  sold,  and  that  the  proceeds  of  that  particular  exe- 
cution ought  not  to  be  dealt  with.  But  telling  him  that  the 
Defendant  in  another  action  had  filed  a  liquidation  petition,  is  not 
sufficient  to  make  the  sheriff  b'able. 


Sib  G.  Mellish,  L  J.  :— 

I  am  of  the  same  opinion.  I  think  the  notice  was  calculated 
to  deceiye  the  sheriff.  The  notice  must  give  the  sheriff  reasonable 
information  concerning  the  debtor,  some  reasonable  description 
who  he  is,  and  must  contain  words  by  which  the  sheriff  is  actually 
informed,  or  from  which  he  can  infer,  that  he  is  a  trader.  The 
only  information  given  to  the  sheriff  in  this  case  was  that  WiUiam 
Smith,  who  had  presented  a  petition  for  liquidation,  was  the  Defen- 
dant in  the  action  of  Lechmere  v.  Smith.  How  could  he  infer  from 
that  he  was  the  Defendant  in  Mason  y.  Smith,  or  that  a  person  who 
was  ostensibly  only  a  feirmer  had  been  carrying  on  a  trade  ?  The 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Trustee :  Messrs.  DtUffnan  &  Smiles,  agents  for 
Messrs.  F.  dt  S.  Corhett,  Worcester. 

Solicitors  for  the  Sheriff:  Messrs.  ChauntreU,  Pollock,  dt  Mason. 
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Ex  parte  SCHOMBEEG.     In  re  SCHOMBEKG. 

Bankruptcy — Trculer — Debtor's  Summons — Owner  of  Phosphate  Mine^ 
Bankruptcy  Ad,  1869,  s,  6,  suB-s,  6. 

In  order  to  constitute  a  debtor  a  trader  within  the  Bankruptcy  Act,  1869, 
8.  6,  sub-8.  6,  he  must  be  a  trader  at  the  time  when  the  debtor*8  summons 
is  served. 

The  owner  of  a  phosphate  mine  who  sells  the  phosphate  is  not  a  trader 
within  the  meaning  of  the  bankruptcy  law. 

IHIS  was  an  appeal  from  an  order  of  Begistrar  Saditi,  sitting  as 
Chief  Judge  in  Bankruptcy. 
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On  the  19th  of  February,  1874,  A.  BeddaU  recovered  judg-  L.  JJ. 

ment  against  T.  O.  Schomlerg  in  the  Court  of  Exchequer  for  the  1874 

sum  of  £64  17«.  Qd.  for  professional  services  as  a  solicitor,  and  Exparte 

£3  88.  for  costs.  Schombeho. 

In  re 

In  September,  1874,  BeddaU  sued  out  a  debtor's  summons  against  ScuoMBsna. 
Sehamherg  as  a  trader  for  the  amount  of  the  judgment  debt.  The 
debt  not  having  been  paid  or  satisfied  within  seven  days,  BeddaU 
filed  a  petition  for  adjudication  in  bankruptcy  against  the  debtor, 
in  which  he  was  described  as  a  trader,  founded  on  the  debtor's 
summons,  and  he  was  adjudicated  bankrupt  accordingly. 

The  debtor  was  examined  before  the  Begistrar,  and  stated  that 
on  the  19th  of  February,  1874,  he  was,  and  ever  since  had  been, 
in  the  employ  of  the  Qenercd  Phosphate  Company  for  working 
phosphate  mines  in  the  South  of  France.  The  business  of  the 
company  consisted  of  getting  phosphates  out  of  the  ground,  making 
them  marketable  and  selling  them,  and  it  carried  on  no  other 
business.  He  also  stated  that  before  April,  1873,  he  was  a  pro- 
prietor of  the  mine,  but  had  then  ceased  to  be  so,  and  had  never 
carried  on  any  business  of  any  kind  since  that  time. 

The  creditor  produced  evidence  that  the  debt  for  which  the 
judgment  was  obtained  was  incurred  before  April,  1873.  Under 
these  circumstances,  the  Begistrar  was  of  opinion  that  Sehomberg 
was  a  trader  within  the  meaning  of  the  6th  sub-section  of  the  6th 
section  of  the  Bankruptcy  Aet^  1869  (1),  and  made  the  order  for 
adjudication. 

From  this  decision  Schomherg  appealed. 

Mr.  Bobertson  Griffiths,  for  the  Appellant : — 

The  proprietor  of  a  phosphate  mine  is  not  a  trader  within  the 
meaning  of  the  bankruptcy  laws :  JEx  parte  Bidge  (2).  No  altera- 
tion in  this  respect  has  been  made  in  the  Bankruptcy  Act,  1869, 

(I)  82  &  33  Vict,  c  71,  s.  6,  enu-  and  the  debtor  being  a  trader  has  for 

merates  among  acts  of  bankruptcy : —  the  space  of  seven  days,  or  not  being  a 

"  (6.)  That  the  creditor  presenting  trader  has  for  the  space  of  three  weeks, 

the  petition  has  served  in  the  prescribed  succeeding  the  service  of  such  summons 

manner  on  the  debtor  a  debtor's  sum-  neglected  to  pay  such  sum  or  to  secure 

mens  requiring  the  debtor  to  pay  a  sum  or  compound  for  the  same." 
due  of  an  amount  of  not  less  than  £50,         (2)  1  V.  &  B.  360. 

YoL.  X.  0  1 
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Ezparle 

SOHOUBBAO. 

In  re 

SCHOMBEBO. 


Schedule  I.  Secondly,  in  order  to  confidtute  a  debtor  a  ^'  trader" 
within  the  meaning  of  the  6th  sub-section  of  the  6th  section  of  the 
Act,  he  must  be  a  trader  at  the  tune  when  the  debtor's  summons 
is  sued  out  In  the  present  case  Schorrlberg  had  ceased  to  deal 
in  phosphates  since  April,  1873. 

Mr.  T.  B.  Bennett^  for  the  creditor  :— 

The  Qenercd  Phosphate  Company  was  a  trading  company  within 
the  meaning  of  the  Act.  The  phosphates  are  not  simply  dug 
out  and  sold,  but  they  have  to  undergo  a  manufacturing  prooe^ 
before  they  are  saleable.  The  Act  of  1869  has  made  no  alteration 
as  to  the  time  at  which  acts  of  trading  must  have  occurred.  It 
is  sufficient  if  the  debtor  was  a  trader  when  the  debt  was  in* 
curred.  It  is  an  unreasonable  construction  of  the  6th  section  of 
the  Act  that  if  a  trader  has  ceased  to  trade  a  few  days  before 
the  debtor's  summons  is  sued  out  he  is  not  to  be  treated  as  a 
trader. 

Sib  W.  M.  Jambs,  L  J. : — 

The  Act  says, ''  The  debtor  being  a  trader  has  for  the  space  of 
seyen  days,"  &c.  That  must  mean  a  trader  at  the  time  when  the 
summons  is  served.  I  think  the  Appellant  is  right  on  both  points. 
The  adjudication  must  be  annulled. 


Sib  G.  Mellish,  L.  J. : — 

I  am  also  of  the  same  opinion  on  both  points.  I  think  the 
debtor  must  be  a  trader  at  the  date  of  the  summons  in  order  to 
be  a  trader  within  the  meaning  of  the  section. 


Solicitors :  Mr.  Herbert  Wright ;  Mr.  Beddall 
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Ex  parte  T\JB,KER.    InreTJTRKEK  L  jj 

Bavkruptey^Pradie^^Dthhf^B  /^mmoM—Security— Balance  of  ProbabUities        J^ 
of  BenUi  of  Aeticn—Banknipicy  Act,  1869,  $.  7.  Deo.  3. 

Where  a  debtor's  summons  is  ordered  to  stand  over  for  an  action  to  bo 
brought,  and  the  Conrt  is  of  opinion  that  the  probability  is  as  mncb  in  favour 
of  the  success  of  the  alleged  debtor  as  of  the  creditor,  the  Court  will  not  order 
security  to  be  given. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Spring  Rice^  sitting  as 
Chief  Judge  in  Bankruptcy,  made  on  a  debtor's  summons  against 
the  Rev.  G.  H.  Tamer. 

The  summons  was  taken  out  by  Captain  Hvblach  for  the  sum  of 
£500,  being  the  balance  of  a  snm  of  £750  which  he  had  paid  to 
Mr.  TiArner  in  November,  1873,  as  the  purchase-money  of  a  share 
in  the  OnrtnaheUy  Slate  Quarry  in  Ireland.  Captain  Hutibach 
aUeged  that  Mr.  Turner^  at  the  time  of  the  purchase,  had  no  sale- 
able interest  in  the  quarry,  and  he  claimed  a  return  of  the  money 
on  the  ground  of  failure  of  consideration.  Mr.  Turner  denied  the 
debt,  relying  on  an  agreement  for  final  settlement  of  the  transac- 
tions between  himself  and  Captain  Suhhach  in  February,  1874,  at 
which  time,  as  he  alleged.  Captain  Hvhback  had  full  knowledge  of 
all  the  circumstances,  and  received  back  £250,  part  of  the  purchase- 
money,  and  gave  up  the  transfer  to  be  cancelled. 

On  the  application  to  dismiss  the  summons,  both  parties  filed 
affidavits,  and  Mr.  Turner  was  cross-examined  before  the  Begis- 
trar,  who  adjourned  the  summons  in  order  that  an  action  might  be 
brought ;  but^  being  of  opinion  that  the  probability  was  in  favour 
of  the  creditor  succeeding  in  the  action,  he  ordered  Mr.  Turner  to 
give  security  to  the  amount  of  £1000.  Mr.  Tv/mer  appeale-l  fron: 
this  decision. 

Mr.  £  0.  WiUiMy  for  the  Appellant,  contended  that  the  Appel- 
lant had  shewn  a  hondfde  ground  of  defence,  and  therefore  that  it 
was  not  a  proper  case  for  requiring  security. 
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L.  J.  J.         Mr.  De  Oex^  Q.C.,  and  Mr.  BoHand^  for  Captain  EuUaeh,  re- 
1874       ferred  to  Ex  parte  Lowenthal  (1),  where  the  rule  was  laid  down  by 
Fx parte     Lord  Justice  MeUishf  that  where  there  is  a  question  to  be  tried, 
TuBK»B.     ^j^^  j^  jg  j^q|.  made  out  to  the  satisfaction  of  the  Judge  that  there 
TuRKEB.     is  a  probability  that  a  good  defence  will  be  made  out,  security 
ought  to  be  required.    Here  the  Judge,  in  the  exercise  of  his  dis- 
cretion, thought  that  the  probability  was  against  a  good  defence 
being  made  out,  and  they  contended  that  the  facts  in  evidence 
justified  his  conclusion. 

Sib  W.  M.  James,  L.J.  :— 

I  think  that  in  this  case  the  Begistrar  did  not  come  to  a  right 
conclusion.  I  think  it  is  not  a  case  in  which  security  ought 
to  be  required.  It  is  desirable  to  avoid  prejudicing  the  trial  of 
the  action ;  but,  weighing  all  the  probabilities,  I  think  there 
is  at  least  as  much  probability  of  the  Defendant  succeeding 
in  his  defence  as  of  the  Plaintiff  succeeding  in  his  action.  [His 
Lordship  then  referred  shortly  to  the  evidence,  and  directed 
the  order  to  be  discharged  as  far  as  it  required  security  to  be 
given.] 

Solicitors :  Messrs.  Poole  &  Hughes  ;  Mr.  P.  Boherts. 
(1)  Law  Rep.  9  Oh.  324. 
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In  re  BRAMPTON  AND  LONGTOWN  EAILWAY  L.o. 

and  L.  J.  M. 

COMPANY.  ^^ 

SHAW'S  CLAIM.  j^n.  12.  14. 

Railway  Company — Contra^  with  Promoters — Indemnity, 

A  tolicitor  who  was  promoting  a  railway  company  induced  yarioiiB  persons 
to  sign  the  sabscription  contract,  by  an  assurance  that  they  should  incur  no 
liability  if  the  line  was  not  made.  Some  of  these  persons  were  proyisional 
directors.  The  Act  was  obtained,  and  contained  the  usual  clause  that  the 
preliminary  expenses  should  be  paid  by  the  company.  The  line  was  not 
made.  The  undertaking  was  abandoned,  and  the  company  ordered  to  be 
wound  up.  The  solicitor  carried  in  a  claim  as  creditor  for  professional 
services  in  obtaining  the  passing  of  the  Act  This  claim  was  opposed  by 
some  of  the  oontributories,  on  the  ground  of  the  above  assurances : — 

Hdd  (affirming  the  decision  of  Bacon,  V.G.),  that  the  solicitor  was  entitled 
to  proYC,  for  that  the  assurances  made  by  him  could  only  operate  as  a  con- 
tract to  indemnify  the  individuals  to  whom  they  were  made,  and  did  not 
exonerate  the  company  in  its  corporate  capacity. 

Savin  y.  Ebylake  Bailway  Company  (1)  distinguished, 

IHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Yice- 
Chancellor  Baeon,  allowing  the  claim  of  Mr.  Shaw  as  a  creditor  in 
the  winding-np. 

The  Brampton  and  Longiown  Railway  was  projected  before  the 
year  1865.  Messrs.  Bodds  &  Hendry  were  the  Parliamentary 
agents ;  and  Messrs.  Nimmo  dt  MeNay^  engineers^  Mr.  8ha/w,  a 
Bolicitory  and  Messrs.  Boulton  dt  Jones,  railway  contractors,  all 
actiyely  promoted  the  undertaking.  Mr.  Waitgh,  Mr.  Bacre,  Mr. 
Button^  Mr.  Oraham,  and  Mr.  Thomson,  all  of  whom  were  owners 
of  land  on  the  projected  line,  consented  to  let  their  names  appear 
as  proyisional  directors  upon  receiving  from  Shaw  and  Nimmo  dt 
McNay  a  written  goarantee  against  liability  for  any  expenses 
incnired  prior  to  the  passing  of  the  Act.  The  usual  subscription 
contract  was  prepared,  and  was  signed  by  a  considerable  number 
of  persons.  The  Act  was  passed  in  1866,  and  contained  the  usual 
clause  that  aU  costs,  charges,  and  expenses  of  and  incident  to  the 
preparing  for,  obtaining,  and  passing  the  Act,  or  otherwise  in 

(1)  Law  Rep.  1  Ex.  9. 
Vol.  X.  P  1 
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Ii.G.       relation  thereto,  should  be  paid  by  the  company.    It  was  found 

'  impossible  to  proceed  with  the  undertaking ;  the  construction  of 

^^y^        the  line  was,  never  commenced^  and  it  was  abandoned  under  30  & 

Bbamptoh    ^^  ^^^**  ^"  ^^'    ^^  December,  1869,  an  order  was  made  under 

AHD        32  &  33  Vict  c.  114,  for  winding  up  the  company. 
Railway  Co.      The  only  creditors  were  four — Mr.  Shaw,  who  carried  in  a  claim 
Shaw's     ^ot  £858  5d.  6d.  for  professional  services;   Messrs.  Nimmo  Jt 
Claim.      jfcNay^  who  claimed  £1000  for  engineering  work ;  Mr.  Dodds, 
who  claimed  £879  13s.  6d.  for  professional  services  as  Parlia- 
mentary agent ;  and  Mr.  BouUon,  who  claimed  for  moneys  ad- 
vanced, and  for  compensation  for  loss  of  the  contract  which  had 
been  entered  into  with  him  for  making  the  line. 

The  claim  of  Shaw  having  been  allowed  by  Vice-Chancellor 
Bacon,  an  appeal  was  brought  by  fifty-six  persons,  who,  having 
signed  the  subscription  contract^  had  been  placed  on  the  list  of 
contributories. 

The  resistance  to  Shaws  claim  was  on  the  ground  of  certain 
representations  made  by  him,  or  on  his  behalf,  to  some  of  the 
persons  who  signed  the  subscription  contract,  and  thereby  agreed 
to  take  shares.  Mr.  Waugh,  one  of  these  persons  and  one  of  the 
provisional  directors,  after  stating  his  refusal  at  first  to  sign  the 
<x)ntract^  proceeded  to  depose  as  follows : — 

^'  1  afterwards  saw  the  said  W.  H.  Shaw  in  London,  and  had  a 
long  conversation  with  him,  when  he  repeatedly  assured  me  the 
line  would  be  made,  and  that  I  need  have  no  hesitation  in  signing 
the  contract,  which  would  be  of  great  service  both  with  Lord 
Bedesdale  and  the  large  companies,  and  that  the  same  contract,  if 
signed,  would  not  be  used  or  acted  on  unless  the  line  were  made. 
Upon  such  representations  I  at  length  agreed  to  place  my  name 
on  the  contract  for  shares,  knowing  that  the  value  of  my  land 
would  more  than  cover  my  subscription.  The  said  William  Norria" 
(a  clerk  of  Shaw's)  **  at  the  same  time  frequently  assured  me  that 
I  should  not  be  called  on  for  a  penny  unless  the  line  was  made ; 
and  that  the  contract  was  only  for  the  purpose  of  getting  the  bill 
safely  passed." 

Various  persons  had  signed  the  subscription  contract  before 
Mr.  Wauffh  did  so,  but  under  what  circumstances  did  not  appear. 
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Mr.  Graham,  another  proyisional  director,  deposed  "  That  the       L.  G. 
said  W.  Norris,  amonggt  other  representations  made  to  induce  me 
to  take  shares  and  sign  the  subscription  contract,  assured  me  that       ^.^y^ 
I  should  not  incur  any  responsibility  whatever  by  signing  the  said    ^^^^^ 
subscription  list;  that  the  sole  object  was  to  meet  a  requisition  of   t^^^,^ 
Lord  Bedesdale,  and  shew  that  the  project  was  supported  by  per-  Bailway  Co. 
SODS  resident  in  the  neighbourhood  through  which  the  line  would      Shaw's 
pass ;  and  that  if  the  scheme  was  not  carried  out  I  should  not  be      ^'*^™' 
called  upon  to  pay  one  penny  of  expenses."    In  a  subsequent 
affidavit  he  stated :  "  The  said  W.  Norria  solicited  my  signature 
to  a  subseription  list  to  take  shares  in  the  said  company,  but  I 
declined  to  aubscribe  until  positively  assured  that  I  should  not 
incur  any  liability,  either  as  a  provisional  director  or  shareholder 
in  respect  of  the  laid  shares,  for  expenses,  or  otherwise/  if  the 
undertaking  was  not  carried  out." 

Mr.  Sutton,  another  provisional  director,  also  deposed  that  he 
agreed  to  take  shares  on  the  positive  assurance  of  Norris  that  he 
should  not  be  called  upon  or  be  liable  for  anything  whatever 
unless  the  line  was  made. 

Carriek  and  Lee  stated  that  they  agreed  to  sign  the  subscription 
contract  on  the  positive  assurance  of  Norris  ^*  that  if  the  under- 
taking should  not  be  carried  out  the  subscription  contract  should 
be  considered  null  and  void,  and  that  we  should  not  be  called 
npon  to  contribute  a  penny  unless  the  proposed  undertaking  was 
carried  out."  There  was  evidence  to  the  like  effect  by  some  other 
persons  who  had  signed  the  subscription  contract 

Mr.  Fry,  Q.C.,  and  Mr.  T.  L.  Wilkinson,  for  the  Appellants  :— 

The  case  is  governed  by  Savin  v.  Hoylake  BaUvoay  Company  (}), 
The  persons  to  whom  the  representations  were  made  were  pro- 
visional  directors^  and  the  representations  were  made  to  them  as 
agents  on  behalf  of  the  company.  But  if  the  engagement  was 
with  these  persons  only  as  individuals,  the  result  is  the  same. 
They  were  not  to  be  called  upon  to  pay  anything,  and  the  persons 
who  made  such  an  engagement  with  them  cannot  be  allowed  to 
bring  a  liability  upon  them  indirectiy  by  enforcing  payment  out 
of  a  common  fund  to  which  they  must  contribute. 

(I)  Law  Bep.  1  Ex.  9. 

P  2  1 
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L.O.  Mr.  Kay,  Q.C.9  and  Mr.  Smarts  for  Shaw,  were  not  called  upon. 

1875  Mr.  Miliar^  for  the  official  liquidator. 

Inrt 

"^JS^    Lord  Cairns.  L.C. : — 

BAUiWAT  Ck).  Mr.  Shaw  makes  a  daim  against  the  Bram^Um  and  Langtmon 
ShI^b  Baikoay  Company^  in  its  liquidation,  for  payment  for  professional 
^^j^'  services  performed  by  him  in  respect  of  the  passing  of  the  Act  by 
which  the  company  was  incorporated.  The  railway  has  been 
abandoned  under  the  statutory  powers  enabling  a  company  to 
abandon  a  line.  The  present  appeal  ia  not  by  the  official  liqui- 
dator, but  it  is  by  certain  persons  who  are  alleged  to  be  and  may 
hereafter  be  decided  to  be  contributories,  and  who,  prima  facie  at 
all  eventSy  as  being  parties  to  the  subscription  contract,  are  share- 
holders in  the  company ;  and  they  resist  this  daim,  putting  them^ 
selyes  in  the  position'of  the  official  liquidator,  and  in  point  of  fiact 
asking  to  be  heard  to  do  more  strenuously  what  they  consider  he 
has  not  himself  done  with  the  energy  which  he  ought  to  have 
shewn. 

I  point  out  that  this  is  the  position  of  Mr.  Fty*8  clients  for  the 
purpose  of  shewing  that  they  cannot  advance  any  argument  here 
for  the  purpose  of  resisting  this  claim  which  the  official  liqtiidator 
could  not  advance.  They  must  stand,  to  all  intents  and  purposes, 
in  his  place  in  resisting  the  claim ;  and,  therefore,  what  they  must 
shew  is,  that  Mr.  Shaw  is  not  entitled,  in  respect  of  these  pro- 
fessional services,  to  maintain  any  claim  whatever  against  the  com- 
pany, for  the  question  is  not  as  to  the  quantum  of  the  claim.  Now, 
if  it  had  been  established  that  Mr.  Shaw,  although  he  rendered 
professional  services  to  the  company,  had,  notwithstanding,  con- 
tracted to  hold  the  company  harmless  against  all  claims  whatever, 
including  his  own,  I  should  have  been  of  opinion  that  a  contract 
of  that  kind,  whether  made  with  the  company  directly  or  nlade 
with  persons  representing  the  company,  for  the  purpose  of  its 
enuring  to  the  benefit  of  the  company,  would  have  been  a  sufficient 
answer  to  the  claim  made  by  Mr.  Shaw;  and  if  the  contract  had 
appeared  to  be,  not  an  absolute  contract,  in  all  events  and  under 
all  circumstances,  to  hold  the  company  harmless  against  his  own 
and  all  other  claims,  but  a  contract  to  hold  the  company  harmleBS 
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agaiiist  these  claims  if  the  line  should  not  be  made,  I  should  also       L.  0. 
have  been  inclined  to  hold  that  the  line  not  having  been  made,  ^ 
that  contract  would  also  have  been  an  answer  to  a  claim  made  by 


Mr.  Shaw  for  his  professional  services.    But,  for  a  contract  of  that   «  ^'^  ** 
kind  to  be  a  defence  to  such  a  claim,  it  is  essential  that  it  should        ahd 
be  a  contract  made  with  the  company ;  because,  if  allowed  as  a  BAn.wAT  Oo« 
defence  at  all,  it  must  be  upon  the  principle,  either  that  Mr.  Shaw      Shaw's 
had  undertaken,  in  the  event  mentioned,  not  to  charge  for  his      Oladl 
work  or  labour  at  all,  or  that,  in  the  same  event,  he  had  under- 
taken to  indemnify  the  company  against  all  claims,  in  which  latter 
case  this  Court,  to  avoid  circuity  of  action,  would  give  effect  to  the 
contract  of  indemnity  in  the  winding-up  without  putting  the 
parties  to  an  action  of  indemnity  which  would  in  the  end  result 
in  giving  back  to  the  company  everything  which  the  company  had 
paid. 

But  then  arises  the  question  whether,  assuming  the  evidence 
tendered  on  behalf  of  the  Appellants  not  to  be  contradicted,  there 
is  in  that  evidence  any  proof  of  a  contract  to  indemnify  the  com- 
pany. They  put  the  case  in  two  ways.  In  the  first  place  it  is 
sali  that  what  took  place — what  was  said  either  by  Mr.  Shaw  or  by 
Mr.  Narris  on  his  behalf  to  individuals  such  as  Mr.  Waugh,  was 
said  to  those  individuals,  not  as  individuals,  or  merely  for  their 
own  benefit  and  protection,  but  for  the  purpose  of  its  enuring  to 
the  benefit  of  the  persons  who  might  take  shares  in  the  company, 
and  therefore  to  the  company  itself;  and  in  particular,  that  some 
of  those  conversations  took  place  with  those  who  in  the  subscription 
contract  were  entitled  to  style  themselves  promoters  of  the  com- 
pany, and  being  made  with  them,  the  contract  was  a  contract 
enuring  to  the  benefit  of  the  company.  Now,  as  to  this  argu- 
ment|  I  must  say  that  the  conclusion  which  I  draw  from  the  whole 
of  this  evidence,  after  a  very  careful  perusal  of  it»  is  that,  even  if 
the  evidence  be  accepted  as  uncontradicted,  nothing  whatever 
was  said  to  any  of  these  individuals  otherwise  than  as  individuals. 
What  was  said  was  said  because  individuals  were  making  objections, 
were  demurring  to  plckcing  themselves  under  responsibility  by 
signing  the  subscription  contract ;  and  it.  was  said  in  order  to  allay 
the  apprehensions  of  individuals,  and  to  assure  them  that  they,  as 
individuals,  would  not  be  called  upon  to  make  payments  if  the 
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L.  G.       bill  did  not  pafis.     That  may  be  a  contract  to  indemnify  indivf* 

'    '  duals,  but  cannot^  in  my  opinion,  amount  to  a  contract  to  indem- 

s^       nify  the  company.    But  then  the  argument  was  put  in  another 

B  "^MPTo     ^^y*    ^^  ^^  ^^  *^**'  ^^^^  assuming  what  took  place  to  be  an 
AND        engagement  with  an  individual  to  indemnify  him,  or  rather  not  to 
Railway  Ck>.  Call  upon  him  for  payment,  inasmuch  as  that  individual  could  only 
ShaVs      ^  called  upon  for  payment  by  his  contribution  to  a  common  fund, 
^^^™'      an  engagement  not  to  call  upon  a  contributory  to  the  common 
fund  is  virtually  an  engagement  not  to  call  upon  any  person  what- 
ever  to  contribute  to  that  fund,  and  is  therefore  an  engagement 
not  to  call  upon  the  company  to  pay.    I  do  not  think  that  is 
an  argument  which  can  prevaiL    If  the  words  said  to  be  used 
would  actually  in  law  have  that  effect,  it  appears  to  me  that,  inas- 
much as  the  object  of  using  the  words  clearly  was,  in  my  opinioD, 
merely  to  allay  the  apprehension  of  the  individual,  the  duty  of  the 
Court,  if  there  were  any  doubt  about  it,  would  be  to  mould  the 
words  used  so  that  they  should  not  go  further  than  what  was 
intended.    If  the  intention  was  to  protect  the  individual,  and  not 
to  indemnify  the  company,  the  words,  even  if  amounting  to  an 
engagement  not  to  call  upon  the  common  fund,  which  in  my 
opinion  they  do  not  amount  to,  would  be  read  by  the  Court  as  an 
engagement  to  indemnify  the   individual  who  would  have  to 
contribute  to  that  common  fund. 

Now,  air  that  I  have  said  proceeds  upon  this  supposition,  that 
the  evidence  tendered  on  behalf  of  the  Appellants  is  to  be  accepted 
as  uncontradicted,  and  taken  as  literally  accurate ;  and,  viewing  it 
in  that  way,  which  is  of  course  the  most  favourable  way  for  the 
Appellants,  the  evidence,  in  my  opinion,  does  not  amount  to  any- 
thing which  would  entitle  them  to*  say  more  than  that  there  has 
been  an  engagement  to  indemnify  certain  persons  as  individuals. 
Whether  there  has  been  any  engagement  to  indemnify  any  persons 
as  individuals,  I  express  no  opinion  whatever.  This  is  not  the  time 
nor  the  place  in  which  that  is  to  be  decided.  This  is  a  question 
simply  between  Mr.  ShoM)  and  the  company  ;  and  whether  a  clainif 
for  an  indemnity  to  Mr.  Wav^h  or  to  any  other  individual  can  be 
supported  at  all  upon  the  facts,  whether  it  can  be  made  and  effect 
given  to  it  in  the  course  of  this  winding-up,  or  whether  it  ought  to 
be  made  and  effect  given  to  it  in  some  other  proceeding,  it  is  not 
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for  nB  now  to  express  any  opinion.    All  these  questions  we  are       L.  0. 
obliged  to  leave  entirely  open.    All  that,  in  my  opinion,  we  can  do 
now  is  to  say,  there  being  no  question  of  quantum,  that  Mr.  Shaw 


and  L.  J.  M« 

1875 


is  entitled  to  maintain  his  claim  for  the  amonnt  which  has  been    beuxfton 
allowed ;  and  that  there  is  no  answer  to  the  claim  in  the  areruments    ,    '^^ 
ni^ed  on  behalf  of  the  Appellants.  Hailway  Go. 

Shaw's 

Sib  G.  Mbllish,  L  J. :—  ^• 

I  am  of  the  same  opinion.  There  appear  to  be  two  questions 
to  be  determined  :  one  to  a  certain  extent  a  question  of  fact»  and 
the  other  a  question  of  law.  Now,  the  first  question  is  whether, 
assuming  all  this  eyidence  which  has  been  brought  before  us  to  be 
true,  it  is  to  be  considered  as  establishing  that  before  the  Act  was 
obtained  an  agreement  was  made  by  Mr.  Shaw  with  any  promoter 
of  the  company  on  behalf  of  the  company  that  he,  Mr.  Shaw,  in 
the  event  of  the  line  not  being  made,  would  not  call  upon  the 
company  to  pay  any  of  his  costs  or  charges.  The  Act  of  Parlia- 
ment says  that  the  costs  and  charges  of  obtaining  the  Act  are  to 
be  paid  out  of  the  funds ;  and  although  I  do  not  say  that  an 
agreement  such  as  in  Savin  v.  HoylaJce  Bailway  Company  (1)  may 
sot  be  proved,  that  a  person  agreed  to  give  services  in  obtaining 
the  Act  for  nothing,  yet  unquestionably  there  ought  to  be  very 
clear  evidence  to  prove  that  such  a  contract  was  made. 

I  entirely  agree  with  what  the  Lord  Chancellor  has  said,  that 
here  the  evidence  given  on  behalf  of  the  Appellants  only  amounts 
to  this,  that  at  the  time  when  certain  individuals  signed  the  sub- 
scription contract  a  representation  was  made  to  each  of  them  that 
he  should  not  himself  be  put  to  any  charges  by  reason  of  his 
signing  the  subscription  contract  imless  the  line  was  made. 

Now  the  part  of  the  case  which  was  most  strongly  relied  upon 
was  the  contract  with  Mr.  Wauffh.  It  was  said  that  this  contract 
ivith  Mr.  Wauffh,  he  being  a  promoter,  and  being  one  of  the 
provisional  directors,  was  a  contract  made  with  him  on  behalf  of 
the  company,  intended  to  enure  on  behalf  of  the  company  if  the 
Act  was  obtained.  It  appears  to  me  by  the  evidence,  and  Mr. 
WmigVa  own  statement,  to  be  dear  that  the  contract  he  obtained, 

(1)  Lftw  Bep.  1  Ex.  9. 
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and  L.  J.  M. 
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L.  G.  ^^  if  he  did  obtain  any,  was  not  one  for  the  benefit  of  the  company, 
but  for  his  own  individual  benefit    He  says :  ^'  I  then  gave  the 
said  WiOiam  Nonri$  a  memorandum  that  I  would,  in  the  event  of 
B  ^**  **  M    the  line  being  made,  take  the  value  of  the  land  in  shares.    I  after- 
AHD        wards  saw  the  said  W.  H.  Shaw  in  London,  and  had  a  long  con- 
Bailwat  Go.  versation  with  him,  when  he  repeatedly  assured  me  that  the  line 
^^~^.g      would  be  made,  and  that  I  need  have  no  hesitation  in  signing  the 
Claim,      contract,  which  would  be  of  great  service  both  with  Lord  Bede8» 
dale  and  the  large  companies,  and  that  the  said  contract^  if  signed, 
would  not  be  used  or  acted  on  unless  the  line  were  made.    Upon 
such  representation  I  at  length  agreed  to  place  my  name  on  the 
contract  for  £250."    Now  a  great  number  of  persons  had  signed 
before  that.    I  assume  that  those  persons  had  signed  in  the 
ordinary  way,  so  as  to  be  liable  for  the  expenses  if  the  Act  was 
obtained.     Looking  at  what  passed  between  Mr.  Shaw  [and  Mr. 
Waugh,  assuming  that  everything  Mr.  Waugh  says  as  to  this  con- 
versation is  perfectly  true,  it  is  not  to  be  supposed  it  was  intended 
to  relieve  any  other  persons  who  had  chosen  to  sign  the  subscrip- 
tion contract  without  requiring  any  indemnity  such  as  Mr.  Waugh 
says  he  got.    It  appears  to  me  that  the  utmost  conclusion  you  can 
come  to  is  that  Mr.  Waugh  himself  was  to  be  relieved.    Lideed 
it  is  admitted  that  to  a  great  extent  the  contract  can  only  operate 
by  way  of  indemnity,  for  that  if  any  other  person  besides  Mr.  Shaw 
has  a  claim  against  the  company  for  expenses,  those  expenses 
must  be  paid.    It  is  admitted  that  the  persons  who  signed  the 
subscription  contract,  and  agreed  to  be  shareholders,  must  be  con- 
tributories,  and  that  those  expenses  must  be  paid  out  of  the  calls 
they  pay,  and  that  their  only  remedy  is  that  they  would  be 
entitled  to  be  indemnified  by  Mr.  Shaw.    So  also  as  regards  any 
expenses  for  winding  up.    If  it  be  true  that  the  contract  went  to 
such  an  extent  that  under  no  circumstances,  if  the  line  were  made, 
could  a  person  with  whom  it  was  entered  into  be  put  to  the 
expense  of  one  farthing  by  reason  of  having  signed  the  contract, 
that  also  must  be  by  way  of  indemnity.    So  also  as  to  Mr.  Shaw's 
own  claim.    There  is  nothing  in  the  contract  to  discharge  persons 
who  have  agreed  to  become  shareholders  in  the  ordinary  way 
without  requiring  any  indemnity. 
Then  the  only  question  is  a  question  of  law,  which  was  argued 
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by  Mr.  Fry.    He  urged  that  if  any  one  person  was  discharged,       L.  o. 
then  the  whole  company  might  avail  themselves  of  it.    I  do  not 
at  all  agree  in  that.    He  seemed  to  think  that  that  was  decided 


by  the  case  of  Savin  v.  Eoylake  BaUway  Company  (1).    But  in    g^^^^jj 
that  case  there  was  most  clearly  alle&:ed  a  contract  on  behalf  of       ^^^ 
the  company,  because  what  was  said  was  that  the  plamtiff  before  Bailwat  Ga 
the  application  to  Parliament  induced  certain  persons  to  become      snUtB 
promoters  of  the  company  upon  the  faith  of  an  express  agreement      Cl^. 
between  the  plaintiff  and  the  said  persons  that  he,  the  plaintiff, 
vould  bear  and  pay  all  the  costs,  charges,  and  expenses  of  ap- 
plying for  and  obtaining  and  passing  the  said  Act,  and  in  relation 
thereto;  and  that  neither  the  said  persons,  nor  the  said  company 
when  incorporated,  nor  any  other  person,  should  be  liable  for  the 
charges  and  expenses  to  the  promoters  for  the  payment  to  him  of 
the  same  or  any  part  thereof.    It  was,  therefore,  expressly  stated, 
as  part  of  the  agreement,  that  the  company  when  incorporated 
should  not  be  liable,  and  the  true  ground  of  the  decision  is  plainly 
this,  that  the  Courts  as  a  matter  of  construction,  held  that  the 
words  **  charges  and  expensed  "  in  the  Act  of  Parliament  did  not 
bclade  charges  and  expenses  which  a  man  had  voluntarily  in- 
corred  on  the  express  agreement  that  he  was  not  to  be  paid.    It 
is  perfectly  impossible  to  say  in  this  case  that  the  charges  and 
expenses  now  in  question  are  not  within  the  Act  at  all,  because 
onder  certain  circumstances  it  is  admitted  that  they  were  to  be 
paid;  but  I  would  not  rely  on  that,  because  if  there  had  been  an 
agreement  with  the  promoters  on  behalf  of  the  company,  that  in 
case  of  the  line  not  being  made  and  of  the  company  being  wound 
up  the  expenses  were  not  to  be  paid,  although  they  were  to  be 
paid  in  another  event,  I  think  that  that  contract  would  have  been 
carried  out  in  the  winding-up ;  but  I  am  not  aware  of  the  slightest 
authority  for  holding  that  because  any  one  individual  out  of 
twenty  subscribers  is  not  to  be  liable,  therefore  the  other  nineteen 
are  to  be  excused.    If  the  liability  were  joint,  that  possibly  might 
be  so;  but  the  corporate  liability  of  a  company  is  a  totally 
different  thing.    There  are  shareholders  who,  of  course,  are  not 
directly  liable  to  the  payment  of  the  costs,  they  are  only  liable  for 

(1)  Law  Bep.  1  Ex.  9. 


186  GHANGEBY  APPEALS.  [L.IL 

L.  0.       the  payment  of  calls  to  the  company.    I  am  not  aware  of  any 

authority  for  holding,  and  in  the  absence  of  authority  I  should  not 

s^^r^       hold,  that  because  a  person  has  agreed  that  a  partiealar  shareholder 

BRiUiPTON    ^^^  ^^*  ^^^  ^^y  Portion  of  the  charges  that  he  is  entitled  to  have 

AND        against  the  company,  that  therefore  the  whole  company  is  not 

Railway  Ck>.  liable. 

C^iML  Solicitors :  Messrs.  TaJiowdins  &  Hargraves ;  Mr.  Joseph  Thorn- 
9on;  Messrs.  Ashurd,  Morris^  db  Co, 


L.C.  In  re  BRAMPTON  AlO)  LONGTOWN  RAILWAY 

and  L.  J.  M. 

COMPANY. 

j^li^  SHAW'S  CLAIM  (No.  2). 

Notice  to  read  Evidence — Entering  Evidence  in  Order — Objection  to  Evidence, 

The  Appellants  from  an  order  on  a  claim  in  a  winding-up  gave  notice  t« 
read  a  mass  of  afiBdayits  made  in  the  winding-up  but  not  used  on  the  hearing 
below.  The  Respondent  objected  to  their  being  admitted,  but  took  copies. 
The  Court  of  Appeal  confined  the  argument  in  the  first  instance  to  a  ques- 
tion not  affected  by  these  afiQdavits,  and  being  against  the  Appellants  on  that 
question,  dismissed  the  appeal  with  costs,  so  that  the  question  as  to  the  ad- 
missibility of  the  affidavits  was  not  decided.  The  Bespondent  applied  to 
have  the  affidavits  entered  in  the  order,  as  otherwise  he  would  not  be  able 
to  get  the  costs  of  having  taken  copies : — 

Held^  that  the  application  could  not  be  ^punted,  and  that  the  Bespondent 
ought  not  to  have  taken  copies  unless  and  until  the  Court  held  the  evidenoi 
admissible,  in  which  case  it  would  have  given  him  time  to  enable  him  to 
meet  it. 

In  this  case  (1)  the  Appellant  had  given  notice  to  read  at  the 
hearing  of  the  appeal  a  mass  of  afSdavits  made  in  the  winding-up 
bnt  not  read  on  the  hearing  of  the  daim  below.  The  Respondent 
Shavj  objected  to  their  admission,  but  took  copies  of  them. 

On  the  hearing  of  the  appeal,  the  Court  directed  that  the  argu- 
ment should  in  the  first  place  be  confined  to  the  point  on  which 
the  case  is  reported  above.  The  affidavits  being  immaterial  for 
the  purpose  of  that  argument,  the  question  whether  they  were 

(I)  Ante,  p.  177. 
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admissible  was  not  decided,  the  appeal  being  dismissed  with  costs       L.  G. 
without  entering  into  that  part  of  the  case  to  which  the  affidavits 
related  v^-v^ 

Inn 

Mr.  Kay,  Q.C.,  for  Shaw,  asked  for  a  direction  that  these  affidavits        ^^ 
might  be  entered  in  the  order,  as  without  such  direction  they  |^^^^ 
would  not  be  entered,  nor  the  costs  of  taking  copies  of  them       — - 

allowed.  Claim 

(No.  2> 

Lord  Caibns,  L.C.  : — 

If  notice  is  given  to  a  party  of  the  intention  to  read  a  mass  of 
affidavits  to  the  admission  of  which  he  considers  himself  entitled 
to  object,  his  proper  course  is  not  to  incur  the  expense  of  taking 
copies,  but  to  rely  on  his  objection ;  and  the  Court*  if  it  overrules 
the  objection,  will  do  what  is  reasonable  in  the  way  of  giving  him 
time  to  meet  the  additional  evidence.  You  first  object  to  the 
affidavits  being  admitted,  and  then  ask  to  have  them  entered  in 
the  order,  which  ought  not  to  be  done  unless  they  are  admissible 
in  evidence.     You  cannot  thus  blow  hot  and  cold. 

Mr.  Millar,  for  the  official  liquidator,  submitted  that  his  costs 
of  taking  copies  of  the  affidavits  ought  to  be  allowed ;  for  that  he 
being  a  quad-trustee,  it  was  his  duty  to  furnish  his  counsel  with 
copies  of  them. 

The  Cottbt  declined  to  make  any  order. 

Solicitors:  Messrs.  Tahaurdin$  dt  Harffraves;  Mr.  Joseph  Thom- 
son; Messrs.  AAttrd,  Morris,  dt  Co. 
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Jan.  16. 


L.  jj.  In  re  WEAE  ENGINE  WORKS  COMPANY. 

1875 

Winding-^^Company^PetUion, 

A  winding-up  order  will  be  refused  if  a  sufficient  case  for  winding  up  is 
not  stated  on  the  petition,  though  such  a  case  be  proved  in  evidence. 

XTTTS  was  an  appeal  by  the  company  from  an  order  of  Vice- 
GhancellorBocon  for  winding  it  up  compuborily  on  the  petition 
of  James  Davison. 

The  material  statements  of  the  petition,  which  was  presented  on  I 

the  22nd  of  July,  1874,  for  winding  up  the  company,  were  to  the  I 

following  effect : — 

'^  1.  That  the  company  was  registered  under  the  Companies 
Acts  on  the  6th  of  September,  1872,  without  articles." 

Paragraph  2  set  forth  the  memorandum  of  association,  which 
stated  the  objects  of  the  company  to  be  the  purchasing  the  busi- 
ness of  one  Morgian,  an  engineer,  and  the  carrying  on  the  business 
of  an  engineer,  millwright,  smith,  and  boiler-smith.  The  liability 
of  the  members  was  limited,  and  the  capital  £3000,  in  30  shares 
of  £100  each. 

Paragraph  3  stated  the  names  of  the  seven  subscribers  of  the 
memorandum  of  association. 

Paragraph  4  stated  the  registered  office  of  the  company  to  be 
the  Pottery  Bank,  Stmderland, 

**5.  The  whole  of  the  capital  of  the  company— £3000— has 
been  subscribed  and  called  up.* 

*'  6.  Your  petitioner  is  the  holder  of  seven  shares  of  £100  each. 
The  whole  amount  due  in  respect  of  your  petitioner  s  said  shares 
has  been  paid  by  your  petitioner." 

7.  The  operations  of  the  company  were  carried  on  from  the  time 
of  registration  till  January,  1873,  by  John  Morgan,  one  of  the 
signataries  of  the  memorandum  of  association,  as  manager. 

8.  On  the  17th  of  January,  1873,  a  meeting  was  held  at  which 
were  present  Morgan,  the  petitioner,  and  three  others,  and  at  which 
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a  report  from  the  auditors  was  read,  shewing  an  estimated  loss  from  L.  Jj. 

the  Slst  of  October,  1872,  of  £57 ;  but  as  the  stock  had  only  been  1875 

approximately  taken  on  account  of  pressure  of  work,  it  was  re-  j^ 
solved  to  adjourn  the  meeting  till  the  end  of  the  financial  year  in  ^*w<^°^" 

April,  when  the  stock  would  be  properly  taken.  Company 

9.  In  March,  1874,  the  petitioner  was  appointed  manager  of  the 
company. 

10.  On  the  15th  of  June,  1874,  a  general  stock-taking  was  taken, 
and  it  appeared  that  there  was  a  loss  of  £750  upon  the  carrying 
on  the  company's  business. 

11.  On  the  19th  of  June,  1874,  a  meeting  of  shareholders  was 
held,  and  the  entry  in  the  minute  book  of  its  proceedings  was  as 
follows; — 

''The  balance-sheet  and  statements  were  presented  to  the  meet* 
ing,  when  Mr.  HumUe  proposed,  and  Mr.  Orofbtf  seconded.  That 
the  whole  of  the  books  and  statements,  together  with  receipts  and 
accounts,  be  submitted  to  Mr.  H.  Oraham  for  analyzation  prior  to 
March  last,  and  a  separate  statement  since  that  date  to  the  pre- 
sent^ in  accordance  with  the  requirements  of  the  Act. 

«  (Signed)      W.  E.  Oroohes,  Chairman.'' 

"  12.  It  is  not  stated  in  the  said  minutes,  nor  is  it  the  faot>  that 
the  said  resolution  was  carried.  Nothing  has  been  done  with  a 
liew  of  carrying  the  said  resolution  into  effect. 

''IS.  Since  the  holding  of  the  said  last-mentioned  meeting 
differences  have  arisen  between  the  directors  and  shareholders,  and 
he  said  W.  H.  Crookes,  who  professes  to  act  as  chairman  of  the 
company,  has  placed  a  bailiff  in  possession  of  the  company's  pre- 
mises, and  the  works  of  the  company  are  now  closed. 

"  14.  The  persons  who  profess  to  act  as  chairman  and  directors 
of  the  company  were  not  duly  constituted  as  required  by  the 
proyisions  of  Table  A.  in  the  Companies  Act,  1862. 

"  15.  The  said  company  has  since  its  formation  carried  on  its 
business  at  a  loss,  which  now  amounts  to  upwards  of  one-third  of 
the  capital.  No  dividend  has  ever  been  declared  by  the  said  com- 
pany. No  returns  have  ever  been  made  to  the  Begistrar  of  Joint 
Stock  Companies  of  the  capital,  and  particularly  of  the  business 
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L.  JJ.      of  the  company,  as  required  by  the  Companies  Acts,  1862,  and 
1875         1867. 

jn  re  ^'16.  The  company  is  indebted  to  your  petitioner  in  the  sum  of 

^*WoMs™*  ^25  for  salary  due  to  him,  and  is  also  indebted  to  sundry  other 
GoMFAKT.    creditors. 

*'  17.  Except  by  the  sale  of  the  assets  and  effects  of  the  said 
company  the  said  company  is  unable  to  pay  its  debts. 

**  18.  It  is  just  and  equitable  that  the  said  company  should  be 
wound  up  by  this  honourable  Court" 

There  followed  a  prayer  for  a  winding-up  order. 

On  the  14th  of  November,  1874,  Vice-Chancellor  Baeon  made 
the  usual  winding-up  order.  The  company  appealed.  The  view 
taken  by  the  Court  of  Appeal  makes  it  unnecessary  to  state  the 
effect  of  the  evidence  on  both  sides,  which  was  very  conflicting.  It 
may  be  noticed,  however,  that  the  petitioner  deposed  in  November, 
1874,  to  there  being  £75  due  to  him  for  salary  and  £35  for  dis- 
bursements. 

Mr.  HiffginSf  Q.C.,  and  Mr.  Locock  Wdh,  for  the  appeal : — 
This  petition,  according  to  the  expression  once  used  by  one  of 
your  Lordships,  is  demurrable.  The  petitioner  does  not  state  a  debt 
of  sufficient  amount ;  he  does  not  state  that  he  made  a  demand, 
and  he  does  not  sufficiently  allege  that  the  company  is  unable  to 
pay  its  debts.  A  petition  with  these  defects  cannot  be  supported, 
whatever  be  shewn  in  evidence ;  but  the  evidence  does  not  carry 
the  case  higher  than  the  statements:  In  re  London  Suburban 
Bank  (1);  In  re  London  Wharf  inff  and  Warehousing  Company  (2) ; 
In  re  Catholic  Publishing  Company  (3). 

Mr.  £ay,  Q.C.,  and  Mr.  Warmington,  for  the  Bespondent : — 

It  has  never  been  the  practice  to  require  the  same  certainty  of 
allegation  in  a  winding-up  .petition  as  in  a  pleading ;  it  is  enough 
if  the  evidence  shews  a  case  for  winding-up,  and  here  the  hopeless 
state  of  the  company's  affairs  is  sufficiently  shewn. 

(1)  Law  Bep.  6  Ch.  641.  (2)  85  Beav.  37. 

(3)  2  D.  J.  &  8. 116. 
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Sib  W.  M-  James,  L. J. : —  u  JJ. 

This  petition  is  a  demurrable  petition.    We  wish  it  to  be  nnder-      '  ^^ 


stood  that  a  winding-up  petition  must  allege  facts  which  justify  a  in  rs 
winding-up  order.  No  doubt,  if  there  is  any  slip  in  the  statements  Wobks  ' 
the  Court  can  allow  an  amendment,  so  that  the  real  point  may  be  ^^^^' 
tried ;  but,  subject  to  this  power  of  ameudment,  it  is  not  enough 
hi  a  sufficient  case  to  be  shewn  in  evidence ;  a  sufficient  case  must 
be  stated  on  the  petition,  that  the  order  may  be  sectmdum  allegata 
dprdbaia.  Here  the  petitioner  alleges  only  a  debt  of  £25,  and 
does  not  allege  any  demand ;  he,  therefore,  has  no  locm  standi  as  a 
creditor.  As  regards  his  ease  as  a  shareholder,  the  policy  of  the 
Act  is  to  let  the  shareholders  manage  their  own  affedrs,  and  not 
to  interfere  except  in  the  special  oases  mentioned  in  the  Act,  none 
of  which  are  alleged  here.  Then  it  is  said  that  the  case  comes 
within  the  general  words  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up.  The  Court  has  often  had  to  con- 
sider those  words,  and  has  always  held  that  they  apply  only  where 
a  case  is  made  of  the  same  description  as  some  of  the  cases  men- 
tioned before,  and  the  equity  must  be  founded  on  facts  alleged  in 
the  petition.  The  order  of  the  Vice-chancellor  must  be  discharged, 
and  the  petition  dismissed  with  costs. 

Sib  6.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Miller  dt  MUler;  Messrs.  Oliver  &  BoUerdl. 
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L.JJ,  In  re  GORDON  (a  Lunatic). 


1875 
Jan,  16. 


LuMKtf — Proceedings  to  impeach  Settlement  hy  Lunatic, 

A'gentleman  made  a  settlement  of  nearly  the  whole  of  his  property  in 
trust  for  himself  for  life^  and  then  for  four  of  his  five  children  and  their 
issne.  Ahout  two  years  afterwards  he  was  fonnd  lunatic.  A  son  who  took 
no  benefit  under  the  settlement  desired  to  have  it  impeached,  and  addnoed 
evidence  shewing  that  there  was  reasonable  ground  for  contending  that  the 
settlor  was  of  unsound  mind  when  he  executed  it.  The  income  of  the  lonatie 
was  amply  sufficient  for  his  wants : — 

EMf  that  no  proceedings  ought  to  be  directed  at  the  expense  of  the 
lunatic's  estate,  but  that  the  excluded  son  ought  to  be  allowed  to  file  a  hill, 
as  next  friend  of  the  lunatic,  without  giving  security  for  costs,  to  impeach 
the  settlement. 

XHE  question  in  this  case  was  .as  to  taking  proceedings  to  set 
aside  a  yoluntary  settlement  made  by  the  lunatic. 

The  lunatic  was  found  such  by  inquisition  on  the  17th  of 
February,  1874. 

The  settlement  in  question  was  a  deed  dated  the  4th  of  De- 
cember, 1871,  made  between  Tho^uM  Birch  Gordon  (the  lunatic) 
of  the  one  part,  and  Thomas  Birch  Gordon^  George  Lea  Malcclm 
Gordon,  and  Christina  HUl,  of  the  other  part,  by  which,  after 
reciting  the  title  of  Thomas  Birch  Gordon  to  foreign  bonds  for 
sums  amounting  to  £16,000,  and  to  a  sum  of  £2000  and  upwards 
at  his  bankers,  Thomas  Birch  Gordon  settled  the  bonds  and 
£2000  of  the  balance  at  the  bankers  upon  trust  for  himself  for 
life,  and  after  his  decease,  as  to  so  much  as  would  raise  £4400 
cash,  upon  trust  for  Malcolm  Gordon  or  his  wife  and  children,  as 
therein  mentioned ;  as  to  £3000  cash,  upon  trust  for  Christina  BiB 
during  her  life,  and  then  for  her  children,  and  in  default  of  chil- 
dren, as  to  one  moiety,  for  the  children  of  Malcolm  Gordon,  and 
as  to  the  other  moiety,  in  trust  for  the  children  of  Bonald  Gordon ; 
and  as  to  £2000  cash,  upon  trust  for  Laura  Christina  Alison  for 
life,  and  then  in  trust  for  her  two  sons ;  and  as  to  £3000  cash, 
upon  trusts  for  Hamilton  Gordon  and  his  wife  and  issue.  The 
settlor  covenanted  that  if  the  trust  funds  should  be  insufficient  to 
provide  the  above  sums,  his  executors  should  make  up  the  defi- 
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ciency ;  and  if  his  estate  was  insufficient  to  do  so,  then  the  bene-       L.  JJ. 
ficiaries  were  to  abate  rateably.    This  deed  reserved  no  power  of       1875 
revocation,  and  it  comprised  the  bulk  of  the  settlor's  property,  his       in  re 
whole  income  being  about  £947  per  annum.  (a  LuS!to). 

The  lunatic's  children  and  next  of  kin  were  Hamilton  Gordon,        — 
Malcolm   Gordon,  Boncdd    Gordon,    Christina   EiU,   and  Laura 
Christina  Alison.    He  was  himself  a  widower  of  the  age  of  eighty- 
six. 

BonaJd  Gordon,  who,  as  will  be  seen,  was  the  only  child  of  the 
lunatic  who  took  no  benefit  under  the  settlement,  was  desirous  of 
impeaching  it,  and  carried  in  a  proposal  before  the  Master  for 
taking  steps  to  have  it  set  aside. 

The  Master,  by  his  report,  proposed  an  allowance  of  £500  a  year 
for  the  lunatic's  maintenance,  and  £100  a  year  for  the  maintenance 
of  Mrs.  Alison,  who  had  been  maintained  by  her  father  at  ah 
asylum.  As  to  the  settlement,  he  was  not  of  opinion,  having 
regard  to  the  lunatic  having  a  life  estate,  and  to  the  conflict  of 
evidence,  that  proceedings  ought  to  be  taken  to  avoid  the  deed, 
but  he  submitted  the  point  to  the  judgment  of  the  Court. 

A  petition  was  now  presented  by  the  committee  for  the  confir- 
matian  of  the  report  in  other  respects,  and  for  the  direction  of 
the  Court  as  to  this  deed.  Bonald  Gordon  adduced  strong  evi- 
dence to  shew  that  the  lunatic  was  of  unsound  mind  when  the 
deed  was  executed,  which  was  met  by  counter-evidence  on  the 
part  of  the  other  children. 

Mr.  Eddis,  Q.C.,  and  Mr.  Graham  Eastings,  for  the  committee, 
submitted  the  point  to  the  Court. 

lb.  Jaekson,  Q.C.,  and  Mr.  W.  W.  Karslake,  for  BonaJd  Gordon, 
asked  that  a  bill  might  be  filed  to  set  aside  the  deed,  or  a  bill 
to  perpetuate  the  testimony  of  witnesses  as  to  the  settlor's  state 
of  mind  at  the  time  of  its  execution.  They  referred  to  In  re 
Tayleur  (1). 

Mr.  Karslake,  Q.C.,  and  Mr.  Bauney,  for  the  other  children. 

Their  Lordships  declined  to  give  any  directions  for  trying  the 

(1)  Law  Rep.  6  Ch.  416. 
Vou  X.  Q  1 
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L.JJ.      validity  of  the  settlement  at  the  expense  of  the  estate,  bat 

1875       considered  that  as  a  case  was  made  shewing  that  there  was  reason* 

In  re       &ble  ground  for  impeaching  it,  any  person  interested  in  doing  so 

a  L^nS^M)  ^^^*  *^  "^  allowed  to  impeach  it  at  his  own  risk,  which  their 

Lordships  considered  a  more  proper  mode  of  proceeding  than  a 

bill  to  perpetuate  testimony.  Leave  was  accordingly  given  to 
Bonald  Gordon  to  file  a  bill,  as  next  friend  of  the  lunatic,  to  im- 
peach the  settlement,  their  Lordships  intimating  their  opinion 
that  the  committee  of  the  estate  must  be  a  formal  defendant,  but 
ought  not  to  take  any  part  in  the  contest.  Their  Jiordships  also 
held  that  the  next  friend  ought  not  to  be  required  to  give  security 
for  costs. 

Solicitors:  Mr.  K  W.  M.  Jackson;  Mr.  W.  E.  Oliver;  Messra 
Hoohe  &  Street. 


L.  JJ. 

1875 

Jan,  18. 


In  re  EMMA  SILYER  MINING  COMPANY. 

Winding-up  Petiiion^^Cron'examinatum  of  Secretary — Production  of  Com» 
pan\fB  Books  on  Cross'^xamination — Subpoena  duces  tecum, 

A  petition  for  winding  up  a  company  having  been  presented  by  a  share- 
holder, the  secretary  filed  an  affidavit  in  opposition  to  the  petition,  and 
was  cross-examined  by  the  Petitioner  before  a  special  examiner.  On  his 
cross-examination,  he  was  called  on  to  produce  the  books  of  the  company, 
which  he  refused  to  da  Malins,  Y.C,  accordingly,  on  the  application  of 
the  Petitioner,  made  an  order  that  the  company,  by  their  secretary,  should 
produce  before  the  special  examiner,  upon  the  cross-examination  of  the  secre- 
tary, the  books  and  papers  which  they  had  had  notice  to  produce  :— 

Eeld,  that  the  Petitioner  had  a  right  to  the  production  of  the  company *» 
books  and  papers  on  the  cross-examination  of  the  secretary  for  the  purpose 
of  testing  his  evidence,  but  for  no  other  purpose ;  and  that  the  order  of 
Malins,  Y.C,  was  right  both  in  form  and  substance. 

XHIS  was  an  appeal  from  a  decision  of  Vice-chancellor  MaUns, 

On  the  6th  of  October,  1874,  a  petition  was  presented  by  H.  W. 
Askew  for  winding  up  the  Emma  Silver  Mining  Company y  Limited. 
THie  Petitioner  was  the  holder  of  100  fully  paid-up  shares  of 
£20  each  in  the  -company.  He  alleged  misrepresentation  in  the 
prospectus  and  misconduct  on  the  part  of  the  directors,  and  sub- 
mitted that  the  company  was  a  bubble  company  brought  out  and 


YOL.  X.]  CHANCERY  APPEALS.  195 

promoted  by  varions  schemes  and  devices  to  cheat  and  defraud      L.  jj. 
'  the  Petitioner  and  others,  and  that  it  was  for  the  public  good  that       1875 
an  examination  under  the  control  and  direction  of  the  Court       in  re 
should  be  had  into  the  conduct  of  the  original  directors  and  pro-    ^Mjirao " 
meters  and  the  yendors  of  the  mine ;  and  he  also  submitted  that    Company. 
the  company  was  unable  to  pay  its  debts. 

The  secretary  of  the  company,  Mr.  W.  H.  Tooke,  filed  an  affi- 
davit, in  which  he  denied  many  of  the  allegations  in  the  petition, 
and  adduced  facts  exculpating  the  present  directors.  He  was 
cross-examined  upon  the  affidavit,  and  on  bis  cross-examination 
was  served  with  a  notice  to  produce  the  books  of  the  company, 
which  he  refused  to  do. 

The  Petitioner  moved  before  the  Vice-Chancellor  that  the  secre- 
tary might  be  ordered  to  produce  the  books  on  his  cross-examina- 
tion. His  Honour  made  an  order  to  the  following  effect : — '^  That 
the  aboye-named  company,  by  Mr.  W.  K  TooJce,  their  secretary, 
produce  before  the  special  examiner  appointed  in  these  matters, 
upon  the  cross-examination  of  the  said  W.  £1  Tooke  on  his  affi- 
davit made  in  these  matters  on  behalf  of  the  said  company,  and  as 
their  secretary,  and  filed  on  the  4th  of  November,  1874,  all  the 
books  and  papers  mentioned  in  the  notice  to  produce  dated  the 
26th  of  Noyember,  1874,  given  to  the  said  W.  H.  Tooke^  or  such 
of  the  said  books  and  papers  as  may  be  in  the  possession  or  power 
of  the  aboye-named  company."  And  His  Honour  directed  tha 
costs  to  be  costs  in  the  winding-up. 

From  this  order  the  company  and  Mr.  Tooke  appealed. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  Colty  for  the  Appellants : — 

If  this  order  is  regarded  as  an  order  in  the  nature  of  a  svh- 
posna  duces  tecum,  it  is  irregular.  The  books  do  not  belong  to 
the  witness,  who  is  the  secretary  of  the  company,  nor  has  he 
power  to  produce  them.  But  the  order  is  in  fact  an  order 
against  the  company  for  discovery  by  production  of  their  books 
and  documents.  A  shareholder,  as  such,  has  no  right  to  inspect 
the  books  of  the  company,  and  the  Court  has  no  power  to  make 
such  an  order  on  a  winding-up  petition  until  an  order  for  winding 
tip  has  been  made,  after  which  an  application  may  be  made  for  pro- 
duction of  documents  under  the  156th  section  of  the  Companies 

Q2  1 
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L.  JJ.      Act,  1862.    A  petitioner  in  a  winding-up  petition  is  not  in  the 
im5        same  position  as  a  plaintiff  in  a  suit     He  must  establish  his  right' 
jn  r«       to  an  order  strictly  by  his  own  eyidence,  and  oannot  ransack  the 
*^  Mn^^o^  books  of  the  company  to  assist  him  in  making  out  a  casa    In  the 
t'omA^-r     present  case  the  Petitioner  is  a  fully  paid-up  shareholder,  and  has 
no  locm  standi  to  present  such  a  petition,  unless  he  can  make  out  a 
case  of  fraud  against  the  company :  In  re  Lanccahire  Briek  and 
TUe  Company  (1).    He  has  produced  no  evidence  in  support  of 
the  allegations  in  his  petition  except  the  formal  aflSdavit  required 
by  the  statute,  and  he  now  seeks  to  supply  the  deficiency  of  evi- 
dence by  searching  the  company's  documents. 


Mr.  Cotton,  Q.C.,  and  Mr.  OraJiam  Ha8ting9,  for  the  Peti- 
tioner : — 

The  Petitioner  is  not  in  the  position  of  an  ordinary  shareholder. 
He  has  commenced  a  litigation  against  the  company,  and  ought  to 
be  in  the  same  situation  as  if  he  had  filed  a  bill  on  behalf  of  him- 
self and  the  other  shareholders:  Attomey-Oeneral  v.  Mereers 
Company  (2).  But  in  reality,  this  is  not  an  order  for  discovery, 
but  simply  an  order,  in  the  nature  of  a  MjApoena  dtcces  tecum,  for  the 
production  of  the  books  from  which  the  witness  gets  his  know- 
ledge of  the  facts  he  asserts,  in  order  to  test  his  evidence  on  cross- 
examination.  He  is  put  forward  by  the  company  as  their  mouth- 
piece, and  they  cannot  refuse  to  allow  his  evidence  to  be  tested  by 
their  books.  We  ask  no  more  than  would  be  ordered  as  a  matter 
of  course  by  the  Judge  at  a  trial  at  nisi  prius. 

Mr.  Pearson,  in  reply. 


Sir  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  Vice-Ohancellor's  order  is  right  in 
substance,  and  right  also  in  form — if  it  is  necessary  to  decide  that 
point.  It  is  not  a  question  of  discovery  at  all.  It  is  an  ordinary 
order  for  production  of  documents  on  the  cross-examination  of  a 
witness.  The  judgment  of  the  Vice- Chancellor  seems  in  some 
passages  to  treat  the  question  as  one  of  discovery.     But  Mr. 


(1)  34  Beav.  330. 


(2)  9  W.  R,  83. 
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Cotton  relied  on  the  order  as  really  made  and  drawn  np,  which  is      L.  JJ. 
simply  an  order  for  the  production  of  documents  on  the  cross-        1875 
examination  of  a  witness.     The  power  of  making  such  an  order       j[^ 
exists  in  this  Court  in  the  same  manner  and  with  the  same  restric-  Esima  Silver 
tions  as  in  a  Common  Law  Court  in  an  action  at  nisi  priiis.     A    Cohpant. 
witness  haying  been  called,  it  is  desired  to  test  his  evidence  by 
crofls-ezamination,  and  for  that  purpose  it  is  desired  to  put  in  his 
hand  books,  papers,  and  documents,  either  in  his  own  control  or 
in  that  of  the  party  to  the  cause  in  whose  behalf  he  is  examined. 
The  Yice-Chancellor  has  made  an  order  in  this  case,  that  the 
books  must  be  produced  that  they  may  be  dealt  with  as  if  before 
a  Judge  and  jury  at  nisi  prius.    It  is  clear  that  there  is  to  be  a 
limit  to  the  power  of  inspection :  a  person  must  not  read  them  for 
his  amusement,  but  they  are  to  be  dealt  with  as  at  a  trial  at  nid 
prius.     That  is  the  nature  and  the  limit  of  the  right  of  the 
Petitioner  under  this  order.     The  order  is  right,  and  the  appeal 
must  be  dismissed  with  costs. 

Snt  G.  Melush,  L.  J.  :^- 

I  am  of  the  same  opinion.  It  is  impossible  to  say,  as  we  must 
say  if  we  allow  this  appeal,  that  none  of  the  books  can  be  of  any 
use  in  the  cross-examination  of  this  witness.  In  his  affidayit  he 
has  sworn  to  some  things  which  he  cannot  know  except  from  the 
books.  He  is  cross-examined  as  to  them;  he  appeals  to  the 
entries  in  the  books.  It  is  idle  to  contend  that  what  he  has  said 
is  not  to  be  tested  by  the  books.  The  Petitioner  is  entitled,  on 
his  cross-examination,  to  have  the  books  there ;  but  to  what  extent 
he  is  entitled  to  use  them  cannot  be  decided  till  the  course  of  the 
cross-examination  is  known. 

Solicitors:  Messrs.  SalOf  Turner,  dt  Knight;  Messrs.  Harper, 
Broad,  &  Batteock. 
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In  re  BARNED'S  BANKENG  COMPANY. 
Ex  parte  JOINT  STOCK  DISCOUNT  COMPANY. 

SecurUiesfor  BiUs  of  Exchange — DcMe  Itudvency — Doctrine  of  Esc  joarU 
Waring — Application  of  Securities — Beduction  of  Proof 

All  the  parties  to  certain  bills  of  exdumge,  the  payment  of  whicH  was 
aecared  as  between  some  of  them,  became  insolyent— one  of  them*  (a  com- 
pany) being  ordered  to  be  wound  up.  The  securities  were  realized,  and  the 
proceeds  paid  to  the  bill-holders,  upon  the  principle  of  Ex  parte  Waring  (1). 
After  the  bills  had  matured,  but  before  the  securities  were  realized,  the  holders 
had  proved  against  the  company  for  the  full  amount: — 

JBeld  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  proof 
must  be  reduced  by  the  amounts  received  by  the  bill-holders  from  the  secu- 
rities, and  any  dividends  received  on  the  excess  of  the  original  over  the 
reduced  proof  must  be  refunded. 

xHIS  was  an  appeal  from  a  deciBion  of  the  Master  of  the  Bolls  (2). 

The  question  arose  on  an  application  by  the  Joint  Stock  Dm- 
eov/nt  Company  that  certain  sums  might  be  paid  to  the  Joint  Stock 
JXacount  Company  by  the  liquidators  of  Bamed^a  Ba/nMng  Com- 
pany,  as  further  dividends  on  certain  bills  of  exchange  which  bad 
been  proved  in  thie  winding-up  of  Bamed^s  Backing  Company. 

The  bills  in  question  had  been  indorsed  by  (amoDgst  other 
persons)  Bamed^s  Banking  Company,  and  the  payment  thereof 
had  been  secured  by  mortgages  of  one  or  other  of  the  following 
ships:  the  Juvenia,  the  Oambia,  the  Lady  Botoena,  the  British 
PrincesSf  and  the  Queen  Victoria.  In  every  case,  the  drawers, 
acceptors,  and  indorsers  of  the  bills  had  become  insolvent,  and 
the  bills  having  come  to  maturity  had  been  proved  against  the 
estates  of  all  of  them  by  the  holders.  The  claims  of  the  holders 
had  beea  satisfied  partly  out  of  the  proceeds  of  the  sale  of  the 
ships,  and  partly  by  dividends  paid  by  the  liquidators  of  the  Joint 
Stock  Discount  Company.  This  company,  which  was  now  in  liqui- 
dation, had  indorsed  the  bills  subsequently  to  the  indorsement  of 
Barneys  Banking  Company,  and  had  now  become  entitled  to  the 
benefit  of  the  proofs  against  the  drawers,  acceptors,  and  prior 
indorsers  of  the  bills. 

(I)  19  Ves.  845.  (2)  Law  Rep.  19  Eq.  1. 


Disopuirr 
Company. 
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The  particulars  of  the  mortgages  of  the  various  ships  are  given       L.  JJ. 
in  detail  in  the  previous  report.  1875 

Neither  the  Joird  Stock  Discount  Company  nor  the  parties  to       /„  re 
whom  they  had  indorsed  the  bills  took  any  transfer  to  themselves     b^^JJ^^ 
of  the  benefit  of  any  of  their  securities.    The  payments  to  the     CJompaky. 
bill-holders  out  of  the  proceeds  of  the  securities  were  all  made  after  jo^/gjSaL 
proof. 

The  liquidators  of  Bamed's  Banking  Company  insisted  that  the 
proofis  in  respect  of  the  bills  now  held  by  the  Joint  Stock  Diecouni 
Company  ought  to  be  reduced  by  the  amounts  paid  to  the  bill- 
holders  out  of  the  proceeds  of  the  sale  of  the  ships ;  and  they  had 
paid  to  the  Joint  Stock  Discov/nt  Company  dividends  on  the 
Amount  of  the  proofs  so  reduced.  The  Joint  Stock  Discount  Com- 
pany, on  the  other  hand,  claimed  to  be  entitled  to  receive  the 
dividends  on  the  full  amount  of  the  proofs. 

The  Master  of  the  Bolls  refused  to  allow  the  claim ;  and  the 
Joint  Stock  Discount  Company  appealed  from  this  decision. 

Mr.  Bomer  (Mr.  Boxburffh,  Q.C.,  with  him),  for  the  Appel- 
lants:— 

We  do  not  come  strictly  under  the  rule  of  Eob  parte  Waring  (1), 
but  under  the  equitable  doctrine  laid  down  in  Bowles  v.  J9ar- 
freaves  (2)  and  CUy  Bank  v.  Luckie  (3).  These  payments  must 
either  be  treated  as  made  on  account  of  securities  of  the  bill-holders, 
or  as  voluntary  payments.  If  the  securities  were  the  securities  of 
the  bill-holders,  we  come  under  the  rule  that  in  Chancery  and  in 
winding-up  a  creditor  may  receive  payments  in  respect  of  the  reali- 
zation of  a  security  after  proof,  without  reducing  the  amount  of 
his  proof.  The  cases  relied  on  by  the  other  side,  CouplancCs 
Claim  (4)  and  Banner  v.  Johnston  (5),  are  distinguishable,  for  in 
both  of  them  the  creditor  who  proved  was  party  to  a  security 
which  provided  that  the  debtor  was  only  to  be  liable  for  the  differ- 
ence between  the  debt  and  the  proceeds  of  the  property  comprised 
in  the  security.  Here,  neither  the  Joint  Stock  Discownt  Company 
'lor  the  parties  who  proved  have  entered  into  any  such  contract. 

(1)  19  Yes.  345.  (3)  Law  Rep.  6  Ch.  773. 

(2)  3  D.  M.  &  G.  430.  (4)  Ibid.  167. 

(5)  Law  Rep.  5  H.  L.  157. 
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It  is  therefore  more  correct  to  treat  what  they  received  as  volun- 
tary payment :  and  even  in  bankruptcy  a  proof  is  not  reduced  in 
consequence  of  such  a  payment. 

Mr.  Southffoie,  Q.O.y  and  Mr.  Kekewichj  for  BamecTs  Banking 
Company,  were  not  called  on. 

Sib  W.  M.  Jamss,  L.  J. : — 

I  am  of  opinion  that  the  decision  of  the  Master  of  the  Bolls  in 
this  case  is  quite  right  His  decision  is  this,  that  the  case  is 
governed  by  .Eb  parte  Waring  (1),  that  is  to  say,  that  the  bill- 
holder  was  entitled  to  th^  benefit  of  the  security  which  he  had 
not  got  himself,  and  as  to  which  he  had  made  no  contract  The 
case  of  Ex  parte  Waring  is  now  settled  by  this  Court.  It  is  a 
case,  I  may  say,  positivi  Juris.  It  is  an  actual  decision,  and  is 
the  authority  by  which  the  Court  has  been  governed  ever  since, 
both  in  bankruptcy  and  equity. 

That  case  decided  that  a  bill-holder  is  entitled  to  the  benefit  o£ 
the  security  upon  these  terms — that  the  security  is  to  be  applied 
ah  initio  in  reduction  of  the  debt  from  which  he  gets  by  good 
fortune  this  benefit.  That  is  what  was  done  in  Ex  parte  Waring, 
and  in  every  one  of  the  other  cases.  The  Master  of  the  Bolls 
says,  in  effect,  in  this  case :  "  If  I  apply  Ex  parte  Waring  for  the 
benefit  of  the  bill-holder,  the  bill-holder  must  take  it  with  the 
limitation  and  under  the  conditions  expressed  in  the  order  in  Ex 
parte  Waring,  that  is  to  say,  the  security  is  to  be  considered  as 
having  been  applied  in  the  first  instance."  I  have  no  disposition 
myself  to  give  a  bill-holder  any  further  benefit  from  that  than  he 
has  abeady  obtained  under  it. 


Sir  G.  Mellish,  L.  J. : — 

I  am  entirely  of  the  same  opinion.  It  appears  to  me  that  if 
any  other  rule  prevailed,  we  should  be.  taking  away  from  the 
persons  who  really  owned  the  security  the  value  of  it  As  it  is, 
they  only  get  it  very  imperfectly,  but  still,  to  a  certain  extent, 
they  do  get  it  by  the  diminution  of  the  sum  which  may  be  proved 


(1)  19  Ves.  346. 
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against  the  estate.     If,  it  were  not  to  be  diminislied,  it  might  L.  JJ. 

wholly,  in  some  cases,  be  given  to  the  bill-holder,  and  taken  away  1875 

from  them  altogether.    It  is  entirely  a  question,  as  the  Master  of  in  re 

the  EoUs  says,  turning  upon  the  terms  on  which  the  Court  will  baScko 

allow  the  bill-holders  to  have  the  proceeds  of  the  security.    I  am  Company. 

dearly  of  opinion  they  ought  only  to  be  allowed  to  have  it  upon  jq^t^^k 

the  terms  of  the  proof  being  reduced.    The  appeal  must  be  ^^^ 

dismissed  with  costs.  — 

Solicitors :  Mr.  W.  Trinder  ;  Messrs.  Freshfidde  db  Williams. 
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SetUed  Estates  Act — Person  of  Unsound  Mind  not  so  found — Service  under 

Settled  Estates  Amendment  Act  (37  &  38  Vict.  c.  33),  s.  2.  ^<*- 13. 

A  penon  of  unsound  mind,  not  so  found  by  inquisition,  whose  oossent  is 
required  to  a  petition  under  the  Settled  Estates  Act,  may  be  served  with  a 
notice  under  the  2Bd  section  of  the  Settled  Estates  Amendment  Act,  1874. 
8uch  notice  should  be  served  on  the  person  of  unsound  mind  personally,  and 
also  on  the  person  in  whose  care  he  is. 

In  this  case  a  Petition  was  presented  under  the  Leases  and  Sales 
ofSetOed  Estates  Ad  (19  &  20  Yict  c.  120),  praying  that  a  lease 
of  certain  houses  in  the  City  of  London,  settled  by  the  will  of 
James  Orabtree,  dated  the  10th  of  January,  17849  might  be  carried 
into  effect  by  the  Court. 

The  Petition  was  presented  by  all  persons  whose  consent  was 
required  by  the  Act,  except  two  persons  who  were  of  unsound 
mind,  not  so  found  by  inquisition,  and  who  were  made  Bespon- 
dents.    The  Bespondents  were  both  confined  in  lunatic  asylums. 

The  Petitioners  took  out  a  summons  for  the  appointment  of  a 
guardian  for  the  Bespondents  for  the  purpose  of  consenting  to  the 
prayer  of  the  Petition,  but  the  order  was  refused  on  the  authority 
of  In  re  ChugKs  Estate  (1). 

The  Petitioners  therefore  took  out  another  summons  before 

(1)  Law  Kep.  15  £q.  284. 
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L.  JJ.       Vice-Chancellor  Bacon,  under  the  2nd  section  of  the  Leases  ard 

1875        Sales  of  Settled  Estates  Amendment  Act,  1874  (1),  that  directions 

^0       might  be  given  that  the  notice  prescribed  by  that  section  might 

Crabtrbk's  \yQ  given  to  the  two  Respondents,  by  delivering  such  notice  to  and 

EaxATEs.     leaving  it  with  the  principals  or  managers  of  the  asylums  in  which 

they  were  respectively  inmates,  or  in  such  other  manner  as  might 

be  deemed  proper. 

The  Vice-Chancellor  thought  that  the  case  did  not  come  within 
the  meaning  of  the  section  referred  to,  but  desired  that  the  point 
night  be  mentioned  to  the  Court  of  Appeal. 

The  application  was  therefore  renewed  before  the  Lords 
Justices. 


Mr.  Kay,  Q.C.,  and  Mr.  Phear,  for  the  Petitioners : — 

In  the  case  of  In  re  Venner*s  Settled  j^ates  (2),  where  the  appli- 
cation was  made  under  the  original  Act  (19  &  20  Vict  c  120), 
the  Master  of  the  Bolls  considered  that  the  consent  of  a  person  of 
unsound  mind,  not  so  found  by  inquisition,  might  be  given  by  a 
guardian  appointed  for  that  purpose.  But  in  In  re  Clough's  Estate  (3) 
that  case  was  overruled,  and  it  was  held  that  the  Court  had  no 
power  to  consent  on  behalf  of  a  person  of  unsound  mind,  or  to  ap- 
point a  guardian  for  such  a  purpose.  But  the  Act  of  last  session 
(37  &  38  Vict.  c.  33)  has  met  the  difficulty  by  enacting  that 
notice  may  be  given  to  all  such  persons  who  do  not  consent; 
and  that  if  no  consent  is  notified  within  the  time  limited,  such 


(1)  37  &  38  YicL  c.  33,  s.  2 :  «  Where 
under  the  priDcipal  Act  the  ooncur- 
renoe  or  consent  of  any  person  in  or  to 
onj  application  hereafter  to  be  made 
under  that  Act  is  required,  and  sach 
concnrrence  or  consent  shall  not  have 
been  obtained,  notice  shall  be  given  to 
such  person  in  such  manner  as  the 
Court  to  which  such  application  shall 
be  made  shall  direct,  requiring  him  to 
notify,  within  a  time  to  be  specified  in 
such  notice,  whether  he  assents  to  or 
dissents  from  such  application,  or  sub- 
mits his  rights  or  interests,  so  far  as 
they  may  be  affected  by  such  applica- 


tion, to  be  dealt  with  by  the  Court; 
and  every  such  notice  shall  specify  to 
whom  and  in  what  manner  such  noti- 
fication is  to  be  delivered  or  left  In 
case  no  notification  shall  be  delivered 
or  left  in  accordance  with  the  notice, 
and  within  the  time  thereby  limited, 
the  person  to  or  for  whom  such  notice 
shall  have  been  given  or  left  shall  be 
deemed  to  have  submitted  his  rights 
and  interests  to  be  dealt  with  by  the 
Court." 

(2)  Law  Bep.  6  Eq.  249. 

(3)  Ibid.  15  Eq.  284. 
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peisoDS  shall  be  deemed  to  have  submitted  their  interests  to  the      l*  JJ. ; 
Court.  1875 


KyrATES. 


[The  LoBD  Justice  Mellish: — A  person  of  unsound  mind       In  re 
cannot  consent :  if  a  consent  from  him  were  produced  it  would  be     Skttlbd 
void.    If  persons  of  unsound  mind  were  intended  to  be  included, 
would  they  not  have  been  expressly  mentioned?] 

No  consent  is  required.  The  person  so  served  is  to  be  deemed 
to  have  submitted  his  rights  to  the  Courty  which  Is  strictly  appro- 
priate to  the  case  of  a  person  of  unsound  mind.  The  service  may 
be  in  such  manner  as  the  Court  thinks  fit,  which  includes  substi- 
tuted service.  Lunatics,  so  found,  and  infants  and  married  women, 
are  all  provided  for  by  the  Act,  and  it  is  unlikely  that  the  case 
of  persons  of  unsound  mind  not  so  found  was  intended  to  be 
omitted. 

Sir  W.  M.  James,  LJ.  : — 

In  the  ordinary  practice  of  the  Court  of  Chancery,  service  on  a 
Defendant  is  good  although  he  is  of  unsound  mind:  and  his 
guardian  (id  litem  is  appointed  afterwards.  I  think  we  have 
power  to  direct  service  in  this  case.  But  notice  must  be  served 
personally  on  the  persons  of  unsound  mind,  and  other  copies  of  the 
notice  must  be  left  with  the  persons  in  whose  charge  they  were. 

Sm  G.  Mellibh,  LJ.,  concurred. 

Solicitors:  Messrs.  Few  db  Co.,  agents  for  Mr.  H.  J.  Carr, 
Leed$. 
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--^  [1871     W.    260.] 

Ffh  17. 

Partition— Sale^Sl  <k  32  Vict,  c.  40,  «.  5— 5afe  of  Share  hy  Valuatim. 

Where  in  a  partition  suit,  one  of  the  part  owners  asks  for  sale  and  others 
ask  for  partition,  the  Court  has  not,  under  31  &  32  Vict  c.  40,  s.  5,  power 
to  order  that  the  part  owner  who  asks  for  a  sale  shall  sell  to  the  others  his 
share  at  a  valuation,  and  to  order  that  a  partition  amougst  the  others  shall 
then  be  made. 

Decree  of  the  Master  of  the  Holls  varied. 

1  HE  Plaintiffs,  who  were  the  owners  of  one  seventh  of  an  estate, 
consisting  of  certain  farms  in  Badnorshire,  and  of  an  undivided 
moiety  in  a  warehouse  at  Bristol,  filed  the  bill  in  this  suit  against 
the  owners  of  the  other  six  sevenths,  praying  for  a  partition  of 
a  sale. 

At  the  hearing  before  the  Master  of  the  Bolls  the  Plaintifis 
asked  for  a  sale,  as  did  the  owners  of  one  other  seventh.  The 
owners  of  the  other  five  sevenths  objected  to  a^le  and  asked  for 
a  partition,  whereupon  the  Master  of  the  EoUs  made  a  decree, 
that  certain  of  the  Defendants  undertaking  to  purchase  the  two 
sevenths,  a  valuation  thereof  should  be  made  in  Chambers ;  that 
the  owners  of  the  two  shares  should  be  paid  the  amount  of  the 
valuation  and  execute  conveyances  of  their  shares;  and  that 
thereupon  an  inquiry  should  be  made  as  to  the  persons  entitled, 
and  a  partition  be  made  accordingly. 

The  Plaintifib  appealed  from  so  much  of  the  decree  as  directed 
a  valuation  and  sale  of  their  shares. 

Mr.  /.  Pearson,  Q.C.,  and  Mr.  Freeling,  for  the  Plaintiffs : — 

The  Master  of  the  Bolls  conceived  that  he  had,  under  31  &  32 
Vict.  c.  40,  s.  5  (1),  power  to  compel  us  to  sell  our  share,  but  no 


(1)  31  &  32  Vict,  c.  40,  s.  6 :  "  In  a 
suit  for  partition  where,  if  this  Act  had 
not  been  passed,  a  decree  for  partition 
might  have  been  made,  then  if  any 
pcurty  interested   in   the    property  to 


which  the  suit  relates  requests  the 
Court  to  direct  a  sale  of  the  property 
and  a  distribution  of  the  proceeds  instead 
of  a  division  of  the  property  between 
or  amoog  the  parties  interested,  the 
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such  power  is  giveiL    The  only  power  is  to  direct  a  sale  of  the       L.  JJ. 
whole,  unless  some  of  the  other  owners  choose  to  buy  the  share  of        1875 
those  who  wish  a  sale.    There  is  no  power  to  direct  a  compulsory    wuxilin 
sale  of  a  share  and  then  a  partition.  ^^• 

We  are  of  opinion  that  we  shall  get  more  if  the  property  is  sold        

than  we  shall  on  a  valuation  of  our  share.  We  wish  for  a  sale, 
but  we  should  prefer  a  partition  to  having  our  share  taken  in  this 
way.  It  was  never  intended  that  the  Court  should  have  power  to 
force  some  of  the  owners  to  sell  to  the  others  and  then  let  them 
go  on  with  the  partition. 

Mr.  Macnaffhten,  and  Mr.  Bddcock,  for  some  of  the  Defendants. 

Mr.  Ei>rion  Smith,  for  the  Defendants  who  undertook  to  pur- 
chase:— 

We  object  to  a  sale,  as  some  of  the  property  has  been  in  the 
fiimily  for  250  years.  The  Plaintiffs  asked  for  a  sale,  and  then 
the  Court  had  power  under  the  Act  to  direct  a  sale  at  a  valuation 
of  the  shares  of  those  who  wished  for  a  sale. 

Sib  W.  M.  James,  L.  J. : — 

It  is  clear  that  the  Act  was  intended  for  the  benefit  of  those 
part  owners  who  want  to  have  a  sale,  in  which  case  the  other 
parties  interested  who  object  to  a  sale  may  be  compelled  to  buy 
the  shares  or  have  a  sale.  But  there  is  nothing  to  compel  a  man 
to  sell  his  share;  the  whole  section  is  for  the  benefit  of  those 
who  want  a  sale.  If  the  result  of  a  Plaintiff  asking  for  a  sale  of 
the  whole  is  that  he  must  give  up  his  share  and  have  it  valued,  he 
may  be  compelled  to  move  to  vary  the  certificate,  and  then  to 
appeal  to  this  Court,  and  so  be  put  to  much  expense  on  which  he 
did  not  calculate.  He  may,  on  being  put  to  such  terms,  withdraw 
his  request  for  a  sale,  and  have  a  partition. 


Court  may,  if  it  thinks  fit,  unless  the  undertaking  being  given,  the  Court  may 

other  parties  interested  in  the  property,  order  a  valuation  of  the  share  of  the 

or  Bome  of  them,  undertake  to  pur-  party  requesting  a  sale  in  such  manner 

chase  the  share  of  the  party  requesting  as  the  Court  thinks  fit,  and  may  give 

a  sale,  direct  a  sale  of  the  property,  and  all  necessary  or  proper  consequential 

give  all  necessary  or  proper  consequen-  directions." 
tial  directions;  and  in  case  of  such 


206 


OHANGEBY  APPEALS. 


[L.R. 


L.  JJ. 
1875 

r. 


Sir  G,  Mellish,  L.J. : — 

In  my  opinion  it  is  clear,  npon  the  construction  of  this  section, 
that  it  was  intended  for  the  benefit  of  part  owners  who  desire  a 
sale.  [His  Lordship  read  the  section,  and  observed  that  nothing 
was  to  be  done,  except  at  the  request  of  the  person  who  desired  a 
sale.]  I  cannot  see  any  reason  to  think  that  it  was  intended  to 
compel  a  part  owner  to  sell  his  share  against  his  will. 

i    Usual  partition  decree.    No  costs  of  the  appeal. 

Solicitors :  Messrs.  Vizard  it  Co^  agents  for  Mr.  ff.  H.  Page, 
JBay,  Brecon  ;  Messrs.  Eeath  dk  Parker. 


\ 


18^5 
Mardt  3. 


SHEFFIELD  v.  SHEFFIELD. 

[1872    S.    215.] 
Practice — Dismiwd — Appeal — Diecretum. 

Where,  on  a  motion  to  dismiss  for  want  of  prosecntion,  the  Judge  of  tbe 
Court  below  has,  by  way  of  indulgence,  given  further  time  to  the  Plaintiff, 
the  Court  of  Appeal  will  not  interfere  with  the  order  so  made  in  the  discreticn 
of  the  Judge  of  the  Court  below. 

The  bill  in  this  snit  was  filed  on  the  27th  of  July,  1872,  and 
the  answer  was  filed  in  December,  1873.  The  Defendants/  in 
November,  1874,  gave  notice  of  motion  to  dismiss  for  want  of 
prosecution,  whereupon  the  solicitors  of  the  Plaintiffs  gave  bj 
letter  an  undertaking  to  file  a  replication  or  give  notice  of  motion 
for  decree  within  fourteen  days  from  the  14th  of  November,  1874, 
The  Plaintiffs  did  not  file  a  replication  or  give  notice,  but  applied 
for  leave  to  amend.  On  the  7th  of  December  the  Defendants 
gave  notice  of  motion  to  dismiss  for  want  of  prosecution.  The 
motion  and  the  application  for  leave  to  amend  came  before  the 
Vice-Chancellor  Mdlins  on  several  days.  Ultimately  he  refused 
leave  to  amend,  and,  on  the  16th  of  January,  1875,  made  an 
order  that  the  Plaintiffs  should,  on  or  before  the  30th  of  January, 
1875,  file  a  replication,  or  in  default  thereof  the  bill  should  stand 
dismissed  with  costs,  the  Plaintiffs  to  pay  the  costs  of  the  motion. 
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His  Honour  appeared  to  have  considered  that  the  Plaintiffs  were  L.  JJ. 

placed  in  their  position  bj  the  mistake  of  a  clerk^   and  were  1875 

entitled  to  indulgence.  SHinmLD 

The  Defendants  now  moved,  by  way  of  appeal,  that  the  order  s„,5teld 

might  be  altered  by  ordering  the  bill  to  be  dismissed.  

Mr.  Hiffffina,  Q.C.,  and  Mr.  Whitehome  (Mr.  J.  Pearson,  Q.C., 
with  them),  for  the  Appellants : — 

We  had,  in  November,  1874,  an  absolute  right  to  have  the  bill 
dismissed,  and  the  Yice-Chancellor  ought  not  to  have  regarded 
the  excuse :  Burkinshmo  v.  Wilson  (1) ;  Yemon  v.  Vernon  (2). 
We  accepted  instead  the  undertaking  of  the  Plaintiffs ;  and  it 
ought  to  be  considered  as  an  order  of  the  Court.  The  only  thing 
alleged  by  the  Plaintiffs  is,  that  they  intended  to  amend,  but  the 
Yice-Chancellor  refused  them  leave  to  do  so. 

Hr.  Glasse,  Q.C.|  and  Mr.  Kekewieh,  for  the  Plaintiffs,  were  not 
called  upon. 

Sir  W.  M.  James,  L. J. : — 

It  appears  to  me  that  in  such  eases  as  this,  the  Master  of  the 
Bolls  and  the  yice-Chancellors  may  well  be  trusted  to  consider 
and  to  make  due  allowance  for  the  conduct  of  the  parties  before 
them. 

The  sole  question  is,  whether  the  Plaintiffs  shall  be  allowed  to 
file  a  replication  in  this  suit,  or  shall  be  driven  to  file  another 
bill.  The  Yice-Chancellor  appears  to  have  treated  it  as  a  matter 
of  indulgence,  and  in  such  cases  the  Court  below  must  be  taken 
to  have  considered  all  the  circumstances  of  the  case,  and  to  have 
Been  whether  the  proceedings  have  been  bond  fide,  and  whether 
there  has  been  anything  like  misconduct  or  sharp  practice,  and 
to  have  dealt  with  the  case  accordingly.  It  cannot  be  to  the  advan- 
tage of  the  parties  that  upon  every  case,  after  due  explanations 
have  been  given  and  the  matter  has  been  discussed  in  the  Court 
below,  there  shall  be  an  appeal  to  another  Court  upon  the  chance 
that  that  Court  may  take  a  different  view  of  the  case. 

(1)  Law  Rep.  12  Eq.  103.  (2)  Uw  Rep.  6  Ch.  833. 
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The  yice-Chancellor  has  given  this  indalgence,  and  in  this  case 
it  is  impossible  that  any  harm  can  therQ}>y  be  done.  I  will  not 
encourage  appeals  in  cases  which,  like  this,  depend  entirely  npon 
the  discretion  of  the  Judge.  This  appeal  must  be  dismissed  with 
costs. 


Sib  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

SoKcitor  for  the  Plaintiffs :  Mr.  F.  Sheffield. 
Solicitors  for  the  Defendants :  Messrs.  Da/wee  dt  Sons. 


L.JJ. 
1875 


Jan,  15. 


Ex  parte  SYDNEY.    In  re  SYDNEY. 

Bankrupicff — BesoltUion  for  Second  Composition  whm  proceedings  are  pending 
in  a  former  Composition — Bwnkruptcy  Act,  1869,  s,  126 — Registration  o/ 
Resolution, 

When  a  resolution  for  composition  has  been  passed  which  is  capable  of 
being  enforced  against  a  debtor,  he  cannot  present  a  second  petition  for 
liquidation  or  composition ;  and  any  resolution  passed  under  such  a  petition 
is  Yoid,  and  ought  not  to  be  registered. 

xHIS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Haditt, 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  19th  of  July,  1873,  Messrs.  Edgar  Sydney  and  E.  I 
WiggvMf  who  carried  on  business  in  London  as  ship  and  insurance 
brokers,  filed  a  petition  for  liquidation  or  composition. 

The  first  meeting  of  creditors  was  held  on  the  6th  of  August, 
1873,  at  which  the  debtors  made  a  stateijaent  of  their  liabilities 
and  assets,  from  which  it  appeared  that  their  liabilities  amounted  to 
£39,023  175.  Id.,  and  assets  to  £779  13«.  A  resolution  was  passed 
by  the  requisite  majority  of  creditors,  at  an  adjourned  meeting  on 
the  13th  of  August,  agreeing  to  a  composition  of  2s.  Qd.  in  the 
pound,  payable  by  instalments  as  follows,  namely,  Qd.  within 
three  months,  le.  within  six  months,  and  la.  within  twelve  months 
after  the  registration  of  the  resolution,  the  last  instalment  to  be 
guaranteed  by  the  joint  and  several  promissory  notes  of  the 
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debtors  and  Mr.  21  Norfolk.    This  resoltition  was  duly  registered      U  JJ. 
on  the  9th  of  September.  1875 

The  debtors  were  unable  to  obtain  the  promissory  note  from     Km  parte 
Mr.  Norfolk,  and  accordingly  some  of  the  creditors  refused  to     Stdnkt. 
accept  the  composition ;  and  one  of  them  commienced  proceedings     Stdnsy. 
m  the  Court  of  Common  Pleas,  and  another  by  debtor's  sununons       '""'' 
against  the  debtors,  and  they  obtained  payment  of  their  whole 
debts. 

When  the  second  instalment  became  due,  the  debtors  sent 
notice  to  their  creditors  that  they  were  prepared  to  pay  it ;  but 
several  refused  to  accept  it  The  debtors  were  unable  to  meet  the 
last  instalment,  and  having  in  the  meantime  contracted  fresh  debts, 
they  filed  a  fresh  petition  for  liquidation  on  the  26th  of  August^  1874. 
It  appeared  from  the  statement  then  produced  by  the  debtors  that 
their  liabilities  amounted  to  £42,682  14s.  8(2.,  and  their  assets  to 
£81  8s.  Id.  At  the  first  meeting  of  creditors  a  resolution  was 
passed  hj  the  requisite  majority  to  accept  a  composition  of  6(2. 
in  the  pound.  The  Registrar,  Mr.  Keene,  refused  to  register  this 
resolution,  on  the  ground  that  the  composition  accepted  by  the 
creditors  under  the  resolution  on  the  former  petition  had  not  been 
paid,  and  Mr.  Begistrar  HazUU,  sitting  as  Chief  Judge,  afSrmed  his 
decision.    The  debtors  now  appealed  to  the  Court  of  Appeal 

Mr.  Davey^  and  Mr.  Crump,  for  the  Appellants  :^- 

The  Begistrar  exceeded  his  daty  in  refusing  to  register  the 
resolution.  He  has  only  to  see  that  the  resolution  is  passed  by 
the  requisite  majority,  and  that  the  due  formalities  have  been  com- 
plied with.  He  has  no  discretion  to  consider  whether  the  compo- 
sition is  reasonable  or  not :  Eao  parte  Levy  (1).  The  policy  of  the 
statute  is  that  the  creditors  should  protect  their  own  interests ; 
and  in  the  present  case  all  the  creditors,  with  the  exception  of  the 
Bespondents,  were  unanimous  in  wishing  the  debtor's  affairs  to  be 
settled  by  a  composition,  and  not  by  a  bankruptcy.  It  is  true 
that  by  the  last  paragraph  of  the  126th  section  of  the  Bankruptcy 
Act,  1869,  the  debtors  might  be  made  bankrupts  under  the  former 
petition ;  but  that  clause  is  only  optional,  and  in  the  present  case 
no  good  purpose  would  result  from  acting  under  it. 

(1)  Law  Rep.  11  Eq.  €19. 
Vol.  X.  H  1 
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Mr.  De  Oex,  Q.C.,  and  Mr.  FuHay  Eniffhi,  for  i^me  of  the 
opposing  creditors,  and  Mr.  J.  LinkhUer,  for  others,  were  not 
called  on. 

Sib  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  the  decision  of  the  Begistrar  was  right 
The  real  qnestion  is  a  short  one,  whether  two  compositions  can  go 
on  at  the  same  time ;  in  other  words,  whether,  when  a  debtor  has 
got  his  creditors  to  consent  to  a  composition  which  is  still  existing 
and  capable  of  being  enforced,  he  can  get  a  resolution  passed  for 
another  composition,  so  as  to  interfere  with  the  rights  of  the  cre- 
ditors under  the  first.  The  Begistrar  thought  he  had  no  such 
power,  and  I  thin!:  the  Begistrar  was  right. 

The  same  principle  applies  equally  to  cases  of  bankruptcy, 
liquidation,  and  composition.  Any  interference  with  pending  pro- 
ceedings in  either  case  can  only  take  place  with  the  assistance  of 
the  Court.  Whether  a  debtor  has  become  bankrupt,  or  a  liqui- 
dating  or  compounding  debtor,  he  is  not  in  a  position  to  call  a 
meeting  in  the  same  way  as  if  he  was  a  person  calling  together 
his  creditors  for  the  first  time.  When  he  has  once  placed  himself 
in  the  position  of  a  bankrupt,  or  a  liquidating  or  compounding 
debtor,  until  the  proceedings  in  bankruptcy,  liquidation,  or  compo- 
sition so  begun  are  at  an  end,  he  is  not  a  free  man,  capable  of 
entering  into  any  arrangement  whereby  the  rights  of  persons 
under  the  existing  bankruptcy,  liquidation,  or  composition  may  be 
interfered  with.  The  Begistrar  was  therefore  right  in  deciding 
that  the  debtors  in  this  case  were  not  debtors  capable  of  making 
a  composition  with  their  creditors,  and  he  was  right  in  refusing  to 
register  the  resolution.  The  resolution  was  inoperative  as  regards 
the  old  creditors,  and  consequently  inoperative  as  regards  the 
others.    The  appeal  must  be  dismissed  with  costs. 


Sib  G.  Mellish,  L  J. : — 
I  am  of  the  same  opmion. 

Solicitors :  Mr.  W.  A.  Crump  ;  Messrs.  Parler  &  Clarke ;  Mr. 
BiMey. 
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J4B  parte  JACOBS.    In  r6  JACOBS.  L.JJ. 

1875 
Principal  and  Surety^-Discharge  of  Surety — BtU  of  Exchange — ResduJtion  to        y^,^ 

accept  Composition  from  Acceptor  ^Diicharge  of  Dratuer — Bankruptcy  Act,    Jan.  15,  29 

1869  (82  ds  33  Vict,  e.  71),  m.  125, 126.  

Where  the  acceptor  of  a  bill  of  exchange  presents  a  petition  for  liquidation 
or  composition  under  the  Bankruptcy  Act,  1869,  and  the  creditors  pass  a 
resolution  for  liquidation  or  composition,  the  acceptor  must  be  considered 
as  discharged  by  operation  of  law,  and  the  drawer  is  not  thereby  discharged 
from  his  liability.  In  such  a  case  it  makes  no  difference  whether  the  bill- 
holder  is  present  at  the  meeting  or  not,  or  whether  he  votes  in  favour  of  the 
resolution  or  against  it. 

Megrath  v.  Chray  (1)  followed. 

WiUon  V.  Lloyd  (2)  disapproved* 

IhIS  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Sprinff 
Riee,  sitting  as  Chief  Judge  in  Bankruptcy,  by  which  he  adjudi- 
cated Sidney  Jacobs  a  bankrupt. 

On  the  13th  of  April,  1874,  Jacobs  drew  a  bill  of  exchange  upon 
8amud  Phillips  for  £100,  payable  at  two  months.  This  bill  was 
indorsed  by  Jacobs  to  James  Martin  for  value. 

On  the  Ist  of  June,  1874,PWHtpa  filed  a  petition  for  liquidation. 
At  the  first  meeting  of  creditors,  which  was  held  by  adjournment 
on  the  14th  of  July,  a  resolution  was  passed  by  the  requisite 
majority  of  creditors  agreeing  to  accept  a  composition  of  5a.  in 
the  pound.  Mr.  BtUeher,  Martin's  solicitor,  attended  this  meeting 
on  his  behalf,  and  opposed  the  resolution,  but  at  the  second 
meeting,  held  on  the  24th  of  July,  Mr.  Butcher,  on  his  behalf, 
signed  the  resolution  confirming  the  resolution  passed  at  the  first 
meeting.  Mr.  Butcher  stated  in  his  affidavit  that  he  signed  the 
resolution  because  he  saw  that  it  would  have  been  carried  by  a 
majority  of  the  creditors  without  his  consent;  and  also  because 
Jacobs^  the  drawer  of  the  bill,  had  himself  filed  a  petition  for 
liquidation,  which  was  expected  to  be  agreed  to  by  his  creditors, 
llr.  Butcher  also  stated  that  Jacobs  was  aware  at  the  time  that  he 
was  attending  the  meeting  of  the  creditors  of  PhiUips  on  behalf 
of  Marlin,  and  that  he  intended  to  obtain  such  composition. 

Jacobs  filed  a  petition  for  liquidation  on  the  IQth  of  June,  and 

(1)  Law  Rep.  9  0.  P.  216.  (2)  Law  Rep.  16  Eq.  60. 
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the  first  meeting  of  his  creditors  was  held  on  the  9th  of  July,  and 
was  adjourned  from  time  to  time,  but  no  resolution  for  liquidation 
or  composition  having  been  agreed  to  by  his  creditors,  Martin  ^ed 
a  petition  for  adjudication  against  him  on  the  25th  of  August, 
1874^  the  debt  alleged  being  the  sum  of  £100  due  from  him  as  the 
drawer  of  the  bill  of  exchange,  and  the  act  of  bankruptcy  being 
the  presenting  of  the  petition  for  liquidation. 

On  this  petition  Jacobs  was  adjudicated  bankrupt,  and  he 
appealed  from  the  order  of  adjudication. 

Mr.  De  Gex,  Q.C.,  Mr.  Wimlow,  Q.O.,  and  Mr.  E.  C.  Willis,  for 
the  Appellant : — 

The  case  comes  within  the  rule  that  a  creditor  cannot  discharge 
his  principal  debtor  without  at  the  same  time  discharging  the 
surety.  He  cannot  make  a  bargain  with  his  debtor  which  affects 
the  liability  of  the  surety.  It  might  have  been  different  if  the 
bill-holder  had  voted  against  the  composition.  Or  else  a  stipula- 
tion ought  to  have  been  introduced  in  the  resolution  expressly 
reserving  the  remedies  against  the  drawer.  Wilson  y.  Uoyd  (1)) 
and  Cragoe  v.  Jones  (2)  are  authorities  in  our  favour. 

Mr.  Boxhurgh,  Q.C.,  and  Mr.  Lamaison,  for  the  petitioning 
creditor: — 

This  was  not  a  voluntary  proceeding  on  the  part  of  the  creditor. 
The  resolution  for  composition  derives  all  its  power  of  discharging 
the  creditor  from  the  statute.  It  would  have  made  no  difference  if 
the  bill-holder  in  this  case  had  voted  against  the  composition. 
There  was  a  majority  of  creditors  without  his  vote.  The  pro- 
ceedings under  the  125th  and  126th  sections  are  all  proceedings  in 
bankruptcy,  and  the  discharge  under  them  operates  in  the  same 
manner  as  a  discharge  under  an  adjudication.  In  such  a  ease 
there  is  no  question  that  the  drawer  of  the  bill  would  not  have 
been  discharged.  Meg/rath  v.  Gray  (3)  and  Greeti  v.  Wyiin  (4) 
are  directly  in  point. 

Mr.  De  Gex,  in  reply. 

Jan.  29.    SiB  W.  M.  JaMES,  L.J.  :— 

I  have  only  to  express  my  entire  colictil*felice  in  the  judgment 

(1)  Law  Rep.  16  Eq.  60.  (3)  LAW  Rfep.  9  C.  P.  216. 

(2)  Ibid.  8  Ex.  81.  (4)  Ibid.  4  Ch.  204. 
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I  am  about  to  read,  which  the  Lord  Justice  (who  is  unavoidably       L.  JJ. 
absent)  has  been  good  enough  to  prepare.  1875 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Spring  Rice^  Exparu 
by  which  he  adjudicated  the  Appellant,  Mr.  Sidney  Jacobs,  a  bank-  Jac»bb. 
nipt.  The  ground  of  the  appeal  was,  that  there  was  no  valid  jacom. 
petitioning  creditor's  debt.  The  alleged  petitioning  creditor's 
debt  consisted  of  a  claim  by  one  Martin  in  respect  of  a  bill  of 
exchange  drawn  by  Jacoha  upon  one  Samud  Phillips,  and  of  which 
Martin  was  the  holder.  After  the  bill  of  exchange  had  been  dis- 
hononredy  and  whilst  both  Phillips  SLud  Jacobs  were  liable  to  Martin 
on  the  bill  of  exchange,  Phillips  called  a  meeting  of  his  creditors 
under  the  125th  and  126th  sections  of  the  Bankruptcy  Act,  1869. 
At  that  meeting  Martin,  by  his  solicitor,  attended ;  the  proper 
majority  of  the  creditors  voted  in  favour  of  receiving  a  compo- 
sition from  Phillips;  but  Martin,  by  his  solicitor,  voted  against 
accepting  the  composition.  A  second  meeting  of  Phillips^  creditors 
was  duly  held,  when  the  resolutions  in  favour  of  the  composition 
were  confirmed,  and  Martin,  on  the  occasion,  voted  in  favour  of 
the  composition.  The  question  to  be  determined  is,  whether 
Martin,  by  voting  in  favour  of  accepting  a  composition  from 
Phillips,  the  acceptor,  had  discharged  Jacobs,  the  drawer,  and  can 
no  longer  maintain  an  action  against  him  on  the  bill.  There  can 
be  no  doubt  that,  if  the  holder  of  a  bill,  by  becoming  party  to  a 
deed  or  agreement,  independently  of  any  bankruptcy  Act,  agrees 
to  accept  a  composition  from  the  acceptor,  he  thereby  discharges 
the  drawer ;  but,  on  the  other  hand,  it  is  equally  clear  that  if  the 
acceptor  is  discharged  from  his  liability  by  operation  of  law  by 
becoming  a  bankrupt,  the  liability  of  the  drawer  to  the  holder  is 
not  thereby  affected.  We  have  now  to  consider  whether  the  dis- 
charge of  the  acceptor  under  the  125th  and  126th  sections  of  the 
Banhruptey  Act,  1869,  when  the  holder  of  the  bill  votes  in  favour 
of  the  liquidation  or  composition,  is  to  be  considered  as  a  discharge 
by  the  voluntary  act  of  the  holder,  or  a  discharge  by  operation  of 
law.  In  the  case  of  Wilson  v.  Lhyd  (1)  the  Chief  Judge  held 
that  a  surety  was  discharged  by  the  creditor  voting  in  favour  of 
accepting  a  composition  from  the  principal  debtor.  There  were, 
however,  a  great  many  points  in  that  case ;  and  we  think  that  the 
difference  between  a  composition  by  a  voluntary  deed  or  agree- 
(l)  Law  Rep.  16  Eq.  60. 
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ment  and  by  composition  under  the  Bankruptcy  Act,  was  not 
sufficiently  considered.  On  the  other  hand,  in  the  ease  of  Megrodh 
V.  Oray  (1)  the  Court  of  Common  Pleas  appear  to  liave  come, 
after  great  consideration,  to  a  directly  contrary  conclusion.  In 
that  case,  among  the  liabilities  of  the  firm  of  Megrath  &  Highton 
were  two  acceptances;  the  partnership  between  the  two  was  dis- 
solved, Highton  undertaking  to  pay  all  debts  and  indemnify  Megrath, 
Sighton  filed  his  petition  under  the  Bankruptcy  Ad,  and  the 
Addplii  Bank,  the  holders  of  the  bills,  voted  in  favour  of  the  reso- 
lution, and  it  was  held  that  they  had  not,  by  so  doing,  discharged 
Megrath. 

We  entirely  agree  in  the  decision  of  the  Comii  of  Common 
Pleas,  and  in  the  reasons  they  have  given  for  it.  We  think  that  a 
discharge  of  a  debtor  under  a  liquidation  or  a  composition  is  really 
a  discharge  in  bankruptcy  by  operation  of  law.  Where  a  creditor 
voluntarily  agrees  to  a  composition  by  deed  or  agreement  with  the 
acceptor,  it  is  by  his  act  alone  that  the  acceptor  is  discharged  and 
the  position  of  the  drawer  altered.  When,  however,  a  debtor 
summons  bis  creditors  under  the  125th  and  126th  sections  of  the 
Bankruptcy  Act,  1869,  the  proper  majority  of  the  creditors  have 
power  to  assent  to  the  terms  by  which  the  debtor  is  to  be  dis- 
charged, whether  the  creditor  who  is  the  holder  of  the  bill  chooses 
to  attend  or  not  or  chooses  to  vote  or  not  The  consequence  of 
b^Jding  that  the  holder  of  a  bill  could  not  vote  at  a  meeting  of  the 
j.cceptor's  creditors  without  discharging  the  drawer  would  be  that  in 
many  cases  a  great  number,  and  in  some  cases  the  majority,  of  the 
creditors  could  not  vote  at  the  meeting.  On  the  other  hand,  if  reso- 
lutions for  liquidation  by  arrangement  or  for  composition  were  to 
contain  a  reserve  of  remedies  by  the  creditors  against  any  other 
person  than  the  debtor,  the  consequence  would  be  that  the  debtor 
would  not,  either  by  arrangement  or  by  composition,  be  completely 
discharged  from  any  of  his  debts  in  respect  of  which  the  creditor 
had  a  remedy  against  any  other  person,  which  we  think  would  be 
contrary  to  the  intention  of  the  Act.  On  the  whole,  we  are  of 
opinion  that  the  order  of  the  Begistrar  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Solicitors :  Messrs.  Hand,  Son,  <&  Johnson  ;  Mr.  O,  Butcher. 

(I)  Law  Rep.  9  C.  P.  216. 
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Ex  parte  WALTON.    In  re  D ANDO.  L.  JJ. 

Bankmptcy— Adjudications-Concurrent  Proceedings  in  Liquidation— Staying         J^ 


Proceedings  in  Bankruptcy  under  Rule  266  of  the  Bankruptcy  Bules^  1870       Feb,  13. 
— Discretion  of  Court— Bankruptcy  Act,  1869,  «.  80,  sub-s.  10.  

Where  a  debtor  against  whom  a  petition  for  adjadicatton  of  baxikmptcy 
has  been  presented  files  a  petition  for  liquidation,  the  Ck)urt  has  a  discretion 
either  to  postpone  the  adjudication  till  after  the  meeting  of  creditors,  under 
the  Bankruptcy  Act,  1869,  s.  80,  sub-s.  10,  or  to  adjudicate  the  debtor  a 
bankrupt  and  suspend  the  proceedings  under  the  adjudication  under  Rule  266 
of  the  Bankruptcy  Bules^  1870,  or  to  adjudicate  him  a  bankrupt  simply  :— 

Semble,  Rule  266  is  only  intended  to  apply  to  cases  where  the  Judge 
considers  that  the  property  would  not  be  sufficiently  protected  by  the  pro- 
ceedings in  liquidation. 

1  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Pepys,  sitting 
as  Chief  Judge  in  Bankruptcy. 

On  the  4th  of  January,  1875^  a  petition  for  adjudication  was 
presented  against  W.  E.  Dando  by  J,  FUzpatrick  in  the  London 
Court  of  Bankruptcy. 

On  the  27th  of  January  Dando  filad  a  petition  for  liquidation  in 
the  same  Court.  It  appeared  from  his  statement  of  assets  that 
they  would  be  only  sufficient  to  pay  a  very  trifling  dividend. 

On  the  28th  of  January  Dando  was  adjudicated  bankrupt. 

On  the  4th  of  February  the  bankrupt  and  8.  WaUon,  one  of  his 
creditors  who  was  desirous  of  proceeding  under  the  liquidation, 
applied  to  the  Begistrar  to  stay  the  publication  of  the  adver- 
tisements till  after  the  meeting  of  creditors  under  the  liquida- 
tion, which  had  been  summoned  for  the  18th  of  February.  The 
Begistrar  refused  the  application,  and  the  bankrupt  and  WaUon 
appealed  from  this  decision. 

Mr.  CaldeeoU,  for  the  Appellants : — 

Bule  266  of  the  Bankrt^ptoy  Bides,  1870  (1),  is  compulsory,  and 

(1)  Bu]e266]8a8follow8:—"  Where  of  the  debtor  cannot  be  saJfiSciently 

proceedings  haye  been  instituted  for  protected  by  the  exerdse  of  the  powei 

liquidation  or  composition  the  Court  hereinbefore  given  to  restrain  soits  and 

may  adjudicate  the  debtor  bankrupt  if  actions,  and   the   appointment  of  a 

in  the  opinion  of  the  Court  the  property  reoeiyer  or  manager ;  but  in  any  such 
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the  Eegistrar  ought  to  have  stayed  the  proceedings  under  the 
adjudication  till  the  result  of  the  meeting  of  creditors  is  known. 
The  intention  of  the  Legislature  was  that  the  creditors  should  decide 
whether  the  proceedings  should  be  in  bankruptcy  or  in  liquidation ; 
and  the  discretion  which  he  would  otherwise  have  had  under  the 
80th  section,  sub-sect.  10,  of  the  Act  (1),  either  to  adjudicate  simply 
or  to  postpone  the  adjudication,  is  "restrained  by  the  266th  rule. 
It  is  true  that  in  Ex  parte  Foster  (2)  there  were  some  obserrations 
in  the  judgment  which  seemed  to  have  a  contrary  effect,  but  they 
were  not  necessary  for  the  decision  in  that  case. 

Mr.  iT".  S.  Colquhoun,  for  the  trustee,  was  not  called  on. 


Sir  G.  Mellish,  L.J.  :— 

This  is  an  appeal  from  a  decision  of  Mr.  Begistrar  Pepys,  by 
which,  having  adjudicated  W.  E.  Dando  a  bankrupt,  he  refused  to 
stay  the  proceedings  in  the  bankruptcy  until  the  meeting  of  his 
creditors  had  been  held  under  a  liquidation  petition  presented  by 
the  bankrupt  the  day  before  the  adjudication.  It^is  argued  by 
the  Appellants  that  the  Begistrar  had  no  discretion,  but  was  bound 
by  the  266th  rule  to  stay  all  proceedings  until  the  meeting  bad 
been  held  at  which  it  would  be  determined  whether  Dando  $ 
creditors  would  or  not  agree  to  a  liquidation  or  composition.  In 
Esc  parte  Foster  we  had  to  consider  fully  the  effect  of  sect.  80, 
sub-sect  10,  and  Rule  266,  and  I  expressed  an  opinion  that  where 
proceedings  in  bankruptcy  and  liquidation  were  pending  at  the 
same  time,  the  Registrar  had  three  courses  open  to  him :  he  might. 


case  all  proceedings  under  such  order 
of  adjudication  shall  bo  stayed  imme- 
diately upon  the  making  thereof,  and 
until  the  creditors  shall  haye  passed 
some  special  or  extraordinary  resolution 
in  reference  to  the  liquidation  or  com- 
position, and  in  the  eyent  of  any  such 
resolution  being  duly  passed  the  ad- 
judication shall  be  forthwith  annulled." 
(1)  32  &  83  Viet.  c.  71,  s.  80, 
sub-s.  10:  "The  Court  may  at  any 
time,  on  proof  to  its  satisfaction  that 
proceedings  in  bankruptcy  ought  to  be 


stayed  by  reason  that  negotiations  are 
pending  for  the  liquidation  of  the 
affairs  of  the  bankrupt  by  arrangement, 
or  for  the  acceptance  of  a  compodtion 
by  the  creditors  in  pursuance  of  the 
provisions  hereinafter  contained,  or  on 
proof  to  its  satisfaction  of  any  other 
sufficient  reason  for  staying  the  same, 
make  an  order  staying  the  same  either 
altogether  or  for  a  limited  time  on 
such  terms  and  subject  to  such  con* 
ditions  as  the  Court  may  think  just," 
(2)  Uw  Rep.  10  Ch.  69, 
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under  sect.  80,  sub-sect.  10,  postpone  the  proceedings  in  bankruptcy 
altogether  till  after  the  meeting  of  creditors ;  or  he  might,  under  the 
266th  rule,  adjudicate  the  debtor  a  bankrupt,  and  stay  proceedings 
under  the  adjudication ;  or  he  might  simply  make  an  adjudication. 
It  was  not  strictly  necessary  in  that  case  to  lay  down  that  the 
Registrar  had  this  third  alternative,  and  therefore  it  was  quite  open 
to  Mr.  CaJdeoott  to  contend  that  he  had  no  such  discretion.  But  I 
am  still  of  the  same  opinion,*  and  I  think  that  the  Begistrar  in 
the  present  case  was  not  precluded  from  simply  adjudicating  the 
debtor  a  bankrupt,  without  more. 

If  we  look  at  the  words  of  the  Act  alone,  it  appears  plain  that 
sect  80,  sub-sect  10,  gives  a  discretion  to  the  Registrar ;  and  if  the 
case  had  rested  on  that  alone,  there  could  be  no  doubt  that  the 
Begistrar  had  power  to  act  as  he  did  act.  Then,  with  respect  to 
the  266th  rule,  I  think  it  could  not  have  been  intended  to  take 
away  from  the  Registrar  any  power  given  him  by  the  Act.  It 
would  be  most  inconvenient  if  it  did  so ;  for  it  may  often  happen, 
as  in  the  present  case,  that  a  considerable  time  elapses  after  the 
petition  for  adjudication  is  presented  before  the  petition  for 
liquidation  is  presented.  If  a  debtor  could  postpone  presenting 
bis  petition  .for  liquidation  till  the  morning  when  the  adjudication 
was  to  be  made,  and  then  say,  ^  You  cannot  go  on  till  a  meeting 
of  my  creditors  has  taken  place,"  the  result  might  be  most  incon- 
venient I  cannot,  therefore,  think  that  it  was  intended  to  take 
away  from  the  Registrar  the  discretion  given  him  by  the  80th 
section.  The  266th  rule  merely  saysi  that  '*  in  such  case" — that 
is,  if  the  property  of  the  debtor  cannot  be  sufficiently  protected  by 
the  power  thereinbefore  given-rbut  in  such  case  only,  all  proceed- 
ings under  the  adjudication  shall  be  stayed.  I  do  not  think  the 
rule  applies  to  a  case  where  the  Court  is  satisfied  that  there  is 
sufficient  protection  to  the  property. 

The  other  question  in  this  appeal  is,  whether  the  Registrar  had 
good  grounds  for  refusing  to  suspend  the  proceedings.  We  ought 
not  to  interfere  with  the  exercise  of  his  discretion  unless  we  see 
clearly  that  he  was  wrong  upon  the  facts. 

The  fact  of  the  petition  for  liquidation  not  having  been  pre- 
sented till  the  day  before  the  adjudication,  is  a  strong  reason  for 
supposing  that  it  was  filed  merely  for  the  purpose  of  delay.  Where 
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delay  takes  place  on  the  part  of  the  debtor,  it  furnishes  in  itself  a 
strong  ground  for  the  course  taken  by  the  Begistrar.  If  the 
debtor  could  have  shewn  that  he  had  a  clear  majority  of  the 
creditors  in  his  favour,  it  might  have  been  different ;  but  the 
consequence  of  filing  his  petition  so  late  was  that  there  was  no 
opportunity  of  ascertaining  the  real  sentiments  of  the  body  of  the 
creditors.  Another  reason  for  refasiog  to  postpone  the  adjudica- 
tion is,  that  there  were  really  hardly  any  assets.  On  the  whole, 
I  cannot  say  that  I  think  that  there  was  a  wrong  exercise  of 
discretion  by  the  Registrar — that  is  all  we  have  now  to  consider. 
I  think  that  the  appeal  must  be  dismissed  with  costs. 


Sir  W.  M.  James,  L. J. : — 

I  am  of  the  same  opinion  on  both  points.  Whatever  doubts  I 
may  have  entertained  at  first  as  to  the  meaning  of  the  Rule,  I  am 
now  satisfied  that  the  construction  is  what  the  Lord  Justice  has 
put  upon  it. 

Solicitors :  Mr.  S.  Mat/hew  ;  Messrs.  Watkins  d:  Glift, 
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Ex  parte  B.KKEi.    In  re  ENGLAND. 

Bankruptcy — Froof  of  Debt — Vote  for  Trustee — Person  appointed  by  the  Court 
of  Chancery—Bankruptcy  Rtdes,  1870,  rr.  67,  68. 

A  creditor  of  a  bankrupt  died  before  the  commencement  of  the  bankruptcy, 
and  his  estate  was  administered  in  Chancery  in  a  suit  instituted  by  a  creditor 
against  the  administratrix.  The  Court  of  Chancery  appointed  a  person 
who  was  not  the  administratrix  to  prove  the  debt  against  the  bankrupt's 
estate : — 

Held^  that  the  person  appointed  by  the  Court  had  a  right  to  prove  the 
debt,  and  also  to  vote  for  the  appointment  of  a  trustee  at  the  meeting  of 
creditors. 

The  67th  and  68th  Bules  of  the  Bankruptcy  Rtdes^  1870,  only  apply  to 
ordinary  cases,  and  not  to  proofs  by  persons  appointed  by  the  Court  of 
Chancery  or  of  Lunacy  to  represent  the  creditor's  estate. 

1  HIS  was  an  appeal  £rom  a  decision  of  Mr.  Registrar  Brougham, 
sitting  as  Chief  Judge  in  Bankruptcy. 
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The  bankrupt,  PhUip  Newberry  England,  in  November,  1870, 
filed  a  petition  for  liquidation  in  the  London  Bankruptcy  Court,  and 
his  creditors  resolved  to  accept  a  composition  of  8a.  in  the  pound, 
and  that  resolution  was  duly  confirmed  and  registered. 

One  of  the  creditors  at  the  time  was  /.  E.  Guerra,  a  wine 
merchant  in  London^  who  claimed  to  prove  for  d6507o,  due  to  him 
from  England  on  certain  bills  of  exchange  and  promissory  notes. 
Some  objections  were  raised  to  this  proof,  but  it  wag  ultimately 
allowed.    This  composition  was  never  paid. 

Gtterra  died  on  the  8th  of  July,  1874,  intestate,  and  letters  of 
administration  of  his  estate  were  granted  to  his  widow,  Cecilia 
Guerra,  who  was  a  daughter  oi  England.  A  suit  was  instituted 
in  Chancery  for  the  administration  of  Chuerra's  estate  by  the 
BoycU  Oporto  Wine  Company,  who  were  creditors  to  a  large  amount. 
On  the  2nd  of  December,  1874,  an  order  was  made  by  Vice-Chan- 
eellor  ffofl  in  that  suit  on  the  application  of  the  PlaintiflB^,  by  which 
the  Plaintife,  or  jff.  C.  Hare,  who  was  a  clerk  of  their  solicitors,  on 
their  behalf,  should  be  at  liberty  to  prove  the  debt  due  to  the 
estate  of  the  intestate  by  P.  N,  England^  and  to  tender  proof  in 
the  matter  of  the  said  P.  N.  England^s  then  present  or  any  future 
proceedings  for  liquidation  by  arrangement  or  composition  with 
his  creditors,  or  under  any  adjudication  in  bankruptcy  against  the 
said  P.  N.  England,  and  that  the  said  H.  C.  Hare  should  be  at 
Uberty  to  vote  at  the  creditors'  meetings  in  the  present  or  any 
future  proceedings  for  liquidation  by  arrangement  or  composition 
with  his  creditors,  or  under  any  adjudication  of  bankruptcy. 

On  the  8th  of  December,  1874,  England  was  adj  iidicated  a  bank- 
rupt, and  on  the  29th  of  January,  1875,  the  first  meeting  of  cre- 
ditors was  held.  On  that  occasion  Hare  tendered  a  proof  for 
£6026  for  the  original  debt  and  interest,  and  claimed  to  vote  on 
the  appointment  of  a  trustee.  He  filed  an  affidavit  stating  his 
appointment  by  the  Court  of  Chancery,  and  stating  that  to  the 
best  of  his  belief  the  debt  was  still  due  to  the  estate  of  the  intes- 
tate. One  of  the  other  creditors,  and  also  the  bankrupt,  objected 
to  the  proof,  on  the  ground  that  the  greatest  part  of  the  debt  had 
been  paid  off,  and  also  that  Hare  was  not  the  proper  person  to  re- 
present the  creditor's  estate.  The  Begistrar  was  of  opinion  that 
flare  was  not  the  proper  person  legally  entitled  to  prove  or  to 
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vote  on  the  appointment  of  a  trustee  or  otherwise,  and  that  the 
proof  was  of  such  a  nature  as  to  demand  investigation  by  the 
trustee  when  appointed;  and  he  accordingly  refused  to  allow  ITard 
to  vote,  and  ordered  that  the  proof  should  be  adjourned  until  after 
the  appointment  of  the  trustee. 

From  this  decision  nare  appealed. 

Two  trustees  and  a  committee  of  inspection  were  appointed  by 
the  other  creditors  present,  but  the  certificate  of  appointment  was 
suspended  to  permit  of  the  prosecution  of  the  appeal. 

Mr.  De  Oex,  Q.O.,  and  Mr.  F.  Turner^  for  the  Appellant : — 

If  the  Begistrar  doubted  the  validity  of  the  claim,  or  thought 
that  it  required  more  investigation  before  he  admitted  it,  he 
ought  to  have  admitted  it  as  a  claim,  and  allowed  Hare  to  vote 
for  the  trustee,  and  adjourned  the  proof  to  a  subsequent  time : 
Ex  parte  Simpson  (1).  The  objection  made  by  the  Registrar  to 
the  right  of  Hare  to  represent  the  estate  of  the  creditor  is  un- 
founded. The  67th  and  68th  Eules  of  the  Bankruptcy  Butes, 
1870,  and  the  form  of  aflSdavit  to  which  they  refer,  only  apply  to 
the  ordinary  case  where  the  creditor  is  alive  and  able  to  swear  to 
the  debt.  Where  an  estate  is  being  administered  in  Chancery, 
the  Court  constantly  takes  the  matter  out  of  the  hands  of  the  legal 
personal  representative,  and  not  only  appoints  a  person  to  prove, 
but  settles  the  amount  of  the  debt  for  which  he  is  to  prove.  And 
it  makes  no  difference  whether  such  person  is  the  receiver  of  the 
estate  or  some  other  person  specially  appointed  for  the  purpose. 
Instances  of  this  being  done  are  Domford  v.  Dcyrnfordi^l) ;  Biek  v. 
Motley  (3) ;  Ex  parte  Oostdby  (4) ;  and,  under  the  present  Act, 
Armstrong  v.  Armstrong  (5) ;  Ex  parte  Westcott  (6). 

Mr.  Boxburgh^  Q.C.,  and  Mr.  J.  E.  Palmer,  for  the  trustee  :— 

The  31st  section  of  the  BanJcmptcy  Act,  1869,  says  that  the 
debts  are  to  be  proved  in  the  prescribed  manner,  and  there  is  no 
manner  prescribed  except  that  pointed  out  by  the  67th  and  68th 
Rules,  and  under  them  the  creditor  or  his  agent  must  pledge  his 


(1)  1  Alk.  68. 

(2)  12  Ves.  127. 
(3J  2  My.  &  K.  812. 


(4)  De  G.  463. 

(5)  Law  Rep.  12  Eq.  614. 

(6)  Ibid.  9  Ch.  626. 
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oath  to  the  existence  of  the  debt  In  the  present  case,  the  credi- 
tor being  dead,  his  legal  personal  representative  is  the  creditor, 
and  she  or  her  agent  is  the  only  person  authorized  to  prove  the 
debt  The  person  appointed  by  the  Court  of  Chancery  is  not  the 
agent  of  the  administratrix,  and  knows  nothing  whatever  about 
the  debt. 

[Sm  W.  M,  James,  L  J. : — There  are  no  negative  words  in  the 
67th  and  68th  Bules.  There  are  a  multitude  of  cases  to  which 
those  rules  cannot  apply.  Whenever  the  Court  of  Chancery  takes 
the  administration  of  the  creditor's  estate  out  of  his  hands,  it 
appoints  a  person  to  prove.  In  the  same  way  the  committee  of  a 
lunatic  and  a  guardian  ad^  litem  of  a  person  of  unsound  mind  have 
power  to  prove.] 

In  the  two  cases  cited  under  the  present  Act  the  receiver  of 
the  estate  appointed  by  the  Court  was  directed  to  prove  the  debt, 
which  at  all  events  would  be  more  consistent  with  the  practice  of 
the  Court  in  analogous  cases ;  but  in  neither  of  those  instances 
was  the  point  argued,  and  we  contend  that  su^h  appointment  was 
not  justified  by  the  Act  The  present  was  a  case  which  justified 
the  Begistrar  in  dealing  strictly  with  the  proof,  for  the  bankrupt 
asserts  that  the  greatest  part  of  the  debt  has  been  paid  off;  and  if 
the  debt,  as  claimed,  were  admitted,  it  is  so  large  that  it  would 
give  Mare  the  complete  command  of  the  meeting. 

Mr.  E.  C.  WiUts,  for  the  bankrupt,  followed  the  same  line  of 
argument. 
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Sir  W.  M.  James,  L.J.  :— 

"With  regard  to  the  ground  on  which  the  Registrar  proceeded 
when  he  refused  to  admit  the  proof,  it  is  necessary  for  us  to  express 
our  opinion.  The  Begistrar  thought  that  the  person  appointed 
by  the  Court  of  Chancery  was  not  the  right  person  to  prove  for 
the  debt  or  to  vote  on  the  appointment  of  a  trustee,  and  that 
nobody  but  the  administratrix  was  entitled  to  prove.  It  appears 
to  me  that  the  Registrar  did  not  give  sufiScient  weight  to  the 
established  practice  of  the  Court  of  Chancery.    In  this  case,  the 
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administratrix,  who  was  the  legal  creditor,  has  been  deprived  of 
her  powers.  The  estate  is  the  real  creditor,  and  the  Court  of 
Chancery,  which,  for  some  reason,  has  undertaken  the  adminis- 
tration of  the  estate,  has  thought  fit  to  appoint  a  person  who  is,  iu 
eflFect,  the  receiver  of  the  Court  in  respect  of  this  particular  thing. 
He  is  in  the  same  position  as  if  he  had  been  appointed  a  receiver 
of  an  estate,  or  the  guardian  ad  litem  of  a  person  of  unsound  mind, 
or  the  committee  of  a  lunatic.  I  am  therefore  of  opinion  that  the 
Registrar  was  not  right  in  treating  this  as  an  insuperable  objection 
to  the  status  of  the  person  who  sought  to  prove.  The  Registrar 
did  not  think  it  necessary  to  make  the  appointment  of  a  trustee 
stand  over  for  investigation  of  the  debt,  though  he  probably 
would  have  done  so  if  he  had  felt  no  diflSculty  as  to  the  person 
proving.  I  think  it  will  be  better  that  it  should  stand  over,  and 
the  matter  must  therefore  go  back  to  the  Registrar  to  inquire  as 
to  the  amount  of  the  debt,  and  the  proceedings  will  be  suspended 
till  the  inquiry  has  been  made.  In  this  particular  case  there  is  80 
much  prima  facie  doubt  that  the  simple  ordinary  affidavit  is  not 
sufficient. 


Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Mr.  W.  F.  Stokes;  Mr.  Parke;  Mr.  J.  B.  Pittman. 


L,  jj.  Ex  parte  WARREN.    In  re  JOYCE. 

3875  Liquidation  hy  Arrangement — Beceiver^-Taking  Possession  of  Debtor's  Business 

^^  25,  — Undertaking  as  to  Damages — Bankruptcy  Bules,  1870,  r.  260. 

A  petition  for  liquidation  having  been  presented,  a  receiver  was  appointed 
and  ordered  to  take  possession  of  the  fixtures  and  stock-in-trade  at  the 
debtor's  brewery ;  and  an  injunction  was  granted  restraining  a  mortgagee, 
who  was  in  possession  of  the  brewery  under  a  bill  of  sale,  from  inter- 
meddling with  the  chattels  in  the  brewery.  When  the  injunction  was 
granted  the  receiver  and  the  debtor  gave  undertakings  to  be  answerable  for 
damages.  The  mortgagee  afterwards  established  his  title  to  the  brewery  aod 
the  chattels  in  it,  and  then  applied  for  an  inquiry  as  to  damages  sustained  hy 
the  occupation  of  the  receiver : — 

Hdd^  that  the  reoeiyer  must  be  treated  as  the  agent  of  the  creditors^  and 
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not  of  the  mortgagee,  and  could  not  charge  the  mortgagee  with  the  expense 
of  carrying  on  the  bosinesB ;  and  that  he  was  liable,  under  his  undertaking, 
for  damage  for  deterioration  of  the  property,  and  for  rent  for  use  and  occu- 
pation of  the  fixtures  and  stock-in-trade ;  and  an  inquiry  was  directed 
accordingly. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Spring 
Bice,  sitting  as  Chief  Judge  in  Bankruptcy. 

By  an  indenture  dated  the  28th  of  August,  1872,  James  Smith 
Joyce  mortgaged  a  leasehold  brewery  at  Brixton,  called  The  Briodon 
Brewery,  and  all  the  fixtures,  fittings,  machinery,  utensils,  carts, 
horses,  articles,  and  effects  which  were  or  should  be  at  any  time 
during  the  continuance  of  the  security  in  the  brewery,  or  used  in 
the  business,  to  Joseph  LoxdaJe  Warren  for  £1000.  The  mortgage 
contained  a  power  of  sale  in  the  usual  form.  This  indenture  was 
not  registered  under  the  BiUs  of  Sale  Ad. 

On  the  19th  of  February,  1874,  Warren  took  possession  of  the 
brewery  and  the  other  property  comprised  in  the  security. 

On  the  20th  of  February  the  debtor  filed  his  petition  for  liqui- 
dation, and  on  the  same  day  T.  M.  Purday  was  appointed  receiver 
and  manager  of  the  debtor's  property  and  business.  On  the  21st 
an  order  was  made,  under  Rule  260  of  the  Bankruptcy  Rules,  1870, 
on  the  application  of  the  receiver,  restraining  Warren  from  seizing, 
removing,  or  intermeddling  with  any  of  the  debtor's  assets  then  in 
or  on  the  debtor's  premises  at  Brixton.  On  the  occasion  of  this 
order  being  made,  the  receiver,  and  also  the  debtor,  gave  an  under- 
taking to  abide  by  any  order  the  Court  might  think  fit  to  make  as 
to  damages  in  case  the  Court  should  be  of  opinion  that  the  said 
/.  L.  Warren  should  have  sustained  any  damages  which  the  receiver 
or  the  debtor  ought  to  pay. 

A  motion  was  afterwards  served  on  Warren  to  continue  the 
injunction,  which  motion  was  adjourned  for  various  reasons  from 
time  to  time,  the  last  adjournment  being  made  on  the  23rd  of 
May,  and  on  each  adjournment  the  receiver  and  the  debtor  renewed 
their  undertaking  to  abide  by  any  order  as  to  damages. 

The  receiver,  on  his  appointment,  entered  into  possession  of  the 
brewery  plant  and  other  chattels  used  in  the  bu9iness,  and  carried 
on  the  business  there  until  the  25th  of  April,  when  he  discontinued 
Ihe  business  and  closed  the  house,  finding,  as  he  alleged,  that  the 
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business  was  being  carried  on  at  a  loss.  This  was  done  without 
any  communication  with  Warren, 

On  the  21st  of  May,  1874|  resolutions  were  passed  for  a  liqui- 
dation by  arrangement^  and  the  receiver,  21  if.  Purday,  was 
appointed  trustee. 

On  the  4th  of  July  an  order  was  made  by  the  Court,  declaring 
that  the  goods,  chattels,  and  fixtures  in  the  brewery  were  the 
property  of  Warren,  and  not  of  the  trustee,  and  ordering  that 
possession  of  the  brewery  and  the  goods,  chattels,  and  fixtures 
which  at  the  time  of  the  filing  of  the  petition  were  on  the  pre* 
mises  should  be  delivered  to  Warren,  and  that  Warren  should 
have  his  costs  of  the  application.  This  order  was  affirmed  by  the 
Court  of  Appeal  on  the  24th  of  July,  and  possession  was  delivered 
to  Warren  on  the  8th  of  August.  The  taxed  costs  due  to  Warren 
amounted  to  £64  Os.  5d. 

In  the  month  of  February,  before  the  brewery  was  closed,  a 
Mr.  Allen  offered  to  purchase  the  lease,  with  the  fixtures  and  stock- 
in-trade,  for  £1000,  and  this  offer  was  continued  so  long  as  the 
brewery  was  kept  open ;  but  by  reason  of  the  receiver  being  in 
possession,  Warren  was  unable  to  conclude  the  sale.  After  the 
brewery  had  been  closed,  Mr.  AUen  refused  to  give  more  than  £500, 
in  consequence  of  the  deterioration  of  the  plant  and  stock-in- 
trade. 

Warren  complained  that,  besides  the  deterioration  of  the  plant 
and  stock-in-trade,  several  of  the  chattels  had  been  lost  or  made 
away  with  during  the  possession  of  the  receiver;  and  also  that 
only  380  casks  out  of  1200  which  were  assigned  to  him  by  the 
mortgagee  had  been  delivered  up  to  him.  It  appeared,  however, 
that  a  large  number  of  the  casks  were,  on  the  19th  of  February, 
when  Warren  took  possession,  in  the  hjtnds  of  customers,  and  they 
were  claimed  by  the  trustee  as  not  having  been  in  TFarren's  actual 
possession  at  the  date  of  the  liquidation. 

In  December,  1874,  Warren  applied  to  the  Court  for  an  order 
that  the  receiver  and  trustee  and  the  debtor  might  pay  to  him,  in 
accordance  with  their  undei*takings,  the  damages  sustained  by 
him  by  reason  of  the  order  for  an  injunction,  and  for  an  inquiry 
as  to  the  amount  of  such  damages.  In  opposition  to  this  appH* 
cation,  Purday,  as  receiver  and  trustee,  carried  in  an  account  for 
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articles  patchased  and  other  expenses  in  carrying  on  the  business 
while  he  was  in  possession,  shewing  a  balance  against  Warren  of 
£197.  The  Registrar  disallowed  many  of  the  items  in  this  acconnt, 
but  declared  that  Warren  was  liable  to  the  amoont  of  £75  4«.,  and 
he  accordingly  made  no  order  on  Warren's  application,  except  to 
declare  that,  after  giving  credit  to  Warren  for  £64  Os.  5e2.,  the 
amount  of  his  taxed  costs,  there  still  remained  due  from  him  to 
the  receiver  and  trustee  the  sum  of  £\1  Ss,  Id.  From  this  order 
Warren  appealed. 

When  the  appeal  first  came  on  it  was  ordered  to  stand  over  at 
the  suggestion  of  the  Court,  in  order  to  serve  the  debtor  with  a 
notice  of  the  appeal,  which  was  accordingly  done. 

Mr.  De  OeXj  Q.C.,  and  Mr.  T.  L.  WUkinson^  for  the  Appellant : — 

The  Registrar  has  treated  the  receiver  as  if  he  was  the  officer 
of  the  Court  and  the  agent  of  both  the  creditors  and  the  mort- 
gagee ;  whereas  he  is  only  the  agent  of  the  creditors,  and  is  acting 
hostilely  to  the  mortgagee.  On  obtaining  an  injunction  and 
turning  the  mortgagee  out  of  possession,  he  must  give  an  unquali- 
fied undertaking  as  to  damages:  Ex  parte  Anderson  (1);  and 
the  mortgagee  is  entitled  to  be  recompensed  not  only  for  the 
deterioration  of  the  chattels,  but  the  loss  of  profits  while  out  of 
occupation:  De  Mattes  y.  Gibson  (2).  Several  of  the  chattels 
included  in  the  bill  of  sale  are  missing,  among  others  a  large 
number  of  casks,  and  all  of  them  are  deteriorated  by  the  stoppage 
of  the  business.  We  are  also  entitled  to  be  indemnified  against 
the  ground  rent  and  taxes  of  the  house  while  the  receiver  was  in 
possession;  and  also  for  the  loss  of  the  opportunity  of  seUing  the 
brewery  and  business  for  £1000. 

Sib  6.  Mellish,  LJT.: — That  is  not  such  damage  as  a  jury 
would  be  allowed  to  take  into  consideration  in  a  trial  at  law.  Be- 
sides, you  might  have  applied  to  the  Court  for  permission  to  sell 
lo  the  proposed  purchaser  notwithstanding  the  injunction. 

Mr.  Boahwrgih,  Q.C.,  for  the  trustee : — 

All  that  the  receiver  did  was  done  under  the  authority  of  the 

(1)  Law  Rep.  5  Ch.  473.  (2)  IJ.  &  H.  79. 
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Court.  He  is,  therefore,  the  agent  of  all  parties,  and  the  under- 
taking for  damages  must  be  taken  to  extend  only  to  damage  to 
the  property  arising  from  any  act  of  his.  With  respect  to  the 
particulars  of  damage  claimed  by  the  Appellant,  some  of  them  are 
quite  indefensible.  No  rent  or  taxes  are  chargeable  to  the 
receiver,  for  he  was  only  in  possession  of  the  fixtures  and  chattels. 
The  injunction  did  not  extend  to  the  house,  which  still  remained 
in  the  mortgagee's  possession.  Then,  the  difference  in  the  number 
of  the  casks  arises  from  the  fact  that  a  large  number  of  them  were 
in  the  hands  of  customers  at  the  time  of  the  filing  of  the  petition, 
and  the  mortgagee  never  had  possession  of  them,  but  they  passed 
to  the  trustee  in  the  liquidation. 

Mr.  Cabdl,  for  the  debtor,  asked  to  be  discharged  from  his 
liability  under  the  undertaking,  and  to  have  the  costs  of  his 
appearance,  which  had  been  required  by  the  Court.  One  of  the 
renewed  undertakings  had  been  given  by  the  debtor  on  the  23rd 
of  May,  1874,  after  the  appointment  of  the  trustee,  so  that  his 
liability  under  it  would  not  be  covered  by  his  discharge  in  the 
liquidation. 

Sir  G.  Melush,  L.  J. : — All  liability  under  any  of  the  under- 
takings given  before  the  appointment  of  the  trustee  would  be 
proveable  in  the  liquidation.  After  his  appointment,  no  under- 
taking ought  to  have  been  taken  from  the  debtor. 

Sib  W.  M.  James,  L. J.  :— 

I  think  it  must  be  referred  back  to  the  Begistrar  to  ascertain 
the  damage  which  has  been  sustained  by  the  mortgagee  by  reason 
of  the  occupation  of  the  receiver.  The  Begistrar  was  not  justified 
in  taking  the  account  of  the  receiver  in  the  manner  in  which  he 
did  take  it,  treating  him  as  the  receiver  on  behalf  of  the  mort- 
gagee as  well  as  of  the  mortgagor.  He  was  in  no  sense  the  agent 
of  the  mortgagee,  but  he  took  possession  of  the  mortgagee's  pro- 
perty adversely  to  him,  and  carried  on  the  business  with  it  With 
respect  to  the  substance  of  the  case,  the  mortgagee  has  a  right  to 
damages  with  respect  to  the  chattels  which  he  took  under  his 
mortgage  security ;  but  that  only  applies  to  those  which  he  could 
take  actual  possession  of;  a  very  large  item,  namely,  a  large 
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Dumber  of  casks  which  did  not  pass  to  him  because  they  were 
outstanding  in  the  possession  of  the  customersf,  will  have  to  be 
excluded.  Therefore  the  inquiry  will  be  as  to  the  damage  sustained 
by  deterioration  by  reason  of  the  interference  of  the  receiver  with 
the  chattels  of  which  the  mortgagee  had  taken  possession ;  and 
a  &ir  rent  must  be  fixed  for  the  receiver's  use  and  occupation  of 
the  chattels  which  were  taken  from  the  mortgagee  without  his 
consent,  but  there  will  be  no  rent  for  the  housCi  nor  any  allowance 
for  the  ground  rent  or  taxes,  as  the  mortgagee  was  not  restrained 
by  the  injunction  from  the  use  of  the  house. 

With  respect  to  the  debtor,  there  will  be  no  order  against  him ; 
but  no  costs  will  be  allowed  him. 
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Sib  6.  Hellish,  L  J.,  concurred. 
Solicitors :  Mr.  BcydeU  ;  Messrs.  Earper,  Broody  A  BoMcoch. 


JSaJi)arfe  CHATTERIS.    In  r^STUDER. 

Company-^  Address  for  Service — Sttbstituted  Service. 

The  liquidatoiB  of  a  oompany  which  was  being  wound  up  iflsued  a  debtor 
summons  against  a  shareholder  for  unpaid  calls,  and  obtiJned  an  order  for 
substituted  service  at  his  roistered  address  in  the  books  of  the  oompany. 
The  affidavit  on  which  this  order  was  obtained  shewed  no  grounds  for 
choosing  that  place  except  that  it  was  his  registered  address,  and  that  the 
articles  contained  a  provision  that  notices  required  to  be  served  by  the  com- 
pany on  shareholders  might  be  served  by  leaving  them  at  their  registered 
addresses.  It  clearly  appeared  that  for  some  years  this  had  not  been  the 
shsieholder's  place  of  residence  or  business,  and  he  had  a  few  weeks  pre- 
viously, on  an  application  in  the  winding-up,  made  an  affidavit  in  which  he 
gave  a  different  address.  Service  having  been  made  pursuant  to  the  order, 
and  the  debtor  having  failed  to  comply  with  it,  the  liquidators  applied  for  an 
adjudication  in  bankruptcy  :— 
•  Eeldf  that  the  rule  in  the  articles  as  to  service  of  notices  at  the  registered 
address  did  not  give  validity  to  the  service  of  legal  proceedings  there,  and 
that  the  question  as  to  the  validity  of  the  order  for  substituted  service  and 
of  the  service  under  it  was  open  on  a  petition  for  adjudication  in  bankruptoy, 
and  that  adjudication  had  rightly  been  refused. 

IHIS  was  an  appeal  by  the  liquidators  of  the  Imperial  Land 
Company  of  Marseilles,  Limited,  from  a  decision  of  Mr.  Registrar 


L.J.J. 
1875 
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Murray,  sitting  for  the  Chief  Judge,  dismissing  a  petition  for 
adjudication. 

The  act  of  bankruptcy  relied  on  was  non-payment  in  obedience 
to  a  debtor  summons  issued  by  the  liquidators  for  calls. 

An  order  for  substituted  service  of  the  summons  at  No.  9,  Bruton 
Street,  had  been  obtained  in  August,  1874>  from  the  London  Bank* 
ruptcy  Court,  on  an  affidavit  that  the  deponent  had  attended  at 
9,  BrtUon  Street,  for  the  purpose  of  serving  it»  and  was  informed 
on  one  occasion  that  Stnder  was  staying  in  Switzerland,  and  on 
another  that  he  was  not  there ;  that  9,  Bruton  Street,  was  the 
registered  address  of  Studer  in  the  books  of  the  company ;  and 
that  by  the  articles  of  the  company  **  notices  required  to  be  served 
by  the  company  on  the  members  might  be  served  either  personally, 
or  by  leaving  the  same,  or  sending  them  through  the  post  in  a 
letter  addressed  to  the  members,  at  their  registered  place  of  abode 
respectively." 

Studer  had  not  for  some  years  had  any  connection  with  9,  Bruton 
Street,  though  he  had  formerly  carried  on  business  there.  He 
was  now  usually  abroad,  and  he  had  on  the  occasion  of  an  appli- 
cation to  remove  his  name  from  the  list  of  contributories  in  June, 
1874,  given  his  address  Cdburg  Hotel,  CharUe  Street,  Qroevenor 
Square. 

Mr.  Wmdow,  Q.C.,  and  Mr.  Robertson  Oriffiths,  for  the  petition- 
ing creditors,  in  support  of  the  appeal  :^ 

There  was  a  service  at  the  last-known  place  of  abode,  for  the 
last-known  place  of  abode  must  meim  the  last  place  of  abode  known 
to  the  creditor.  The  service  was  in  the  mode  directed  by  the 
articles,  and  is  therefore  good  service :  Copm  v.  Adamson  (1) ;  In  re 
William  (2) ;  In  re  E6U  (before  Bacon,  C.J.,  Jan.  27, 1873).  At 
all  events,  while  the  order  for  substituted  service  stands,  service 
pursuant  to  it  must  be  treated  as  good  service. 


Mr.  Be  Gex,  Q.C.  (Mr.  H.  D.  Greene  with  him),  for  the  Ee- 
spondent : — 

The  question  of  the  validity  of  the  service  is  open  on  a  petition 
(1)  Law  Rep.  9  Ex.  345.  (2)  Law  Rep.  8  Ch.  690. 
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for  adjudication  notwithstanding  the  order :  Ex  parte  CfLoghHen  (I). 
[He  was  here  stopped  by  the  Court.] 

Mr.  WindoWf  in  reply. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  order  of  the  Begistrar  is  right  The 
debtor  summons  was  served  at  9,  Brulon  Street^  which  for  years 
had  not  been  the  debtor's  place  of  residence  or  business.  The  ser- 
vice was  made  in  pursuance  of  an  order  for  substituted  service; 
bat  that  order  was  grounded  solely  on  a  clause  in  the  articles  of 
association  which  provided  that  service  of  notices  on  a  member  at 
his  registered  address  should  be  good  service.  A  convention  of 
that  kind  between  a  company  and  its  members  cannot  prevail  to 
make  a  service  of  legal  proceedings  at  that  address  good.  Then  it 
was  said  that  this  was  the  last-known  place  of  abode  of  the  debtor. 
There  was  no  evidence  to  that  effect  before  the  Begistrar,  and 
although  the  debtor,  in  an  affidavit  made  in  the  course  of  the 
winding-up  proceedings,  had  described  himself  as  residing  at  the 
Ciimrg  Eotd^  the  liquidators  take  another  address,  apparently  for 
the  purpose  of  raising  this  question.  The  order  for  substituted 
service  was  clearly  erroneous ;  and  I  am  of  opinion  that  its  validity 
is  open  on  the  present  occasion,  and  that  service  under  it  must  be 
treated  as  ineffectuaL    The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  O.  8.  &  H.  Brandon ;  Messrs.  Vallance  dk 
VdOanee, 

(1)  Law  Rep.  6  Ch.  406. 
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'  L.  JJ.  MIDDLEMAS  v.  WILSON. 

I  i^  [1873    M.    128.] 

I  Feh.  11. 

Practice'^AppecU  from  part  of  Decite    Bight  of  JResponderU  to  open  the  whole 

Decree — Order  on  Motion  and  Decree  drawn  up  together. 

A  motion  by  Defendants  to  expunge  evidence  for  scandal  and  impertinfinoe 
was  ordered  to  stand  over  till  the  hearing  of  the  cause.  At  the  hearing  a 
decree  was  made  both  on  the  hearing  and  on  the  motion,^  by  whidi  snb- 
stantial  relief  was  given,  and  the  motion  was  refused,  and  the  evidence 
sought  to  be  expunged  was  entered  as  read.  The  Plaintiff  appealed  from 
part  of  the  decree,  which  was  varied  by  the  Lords  Justices : — 

ffeldf  that  the  whole  decree  was  open  to  the  Respondents  on  the  appeal, 
and  on  their  application  the  order  on  the  motion  was  reversed,  and  the 
evidence  directed  to  be  expunged. 

Decree  of  Bacon^  V.C.,  varied. 

XmS  was  an  appeal  from  a  decree  of  Vice-chancellor  Bcuxni. 

The  Plaintiff,  Mr.  B.  Middlemas,  in  the  year  1858,  entered  into 
partnership  with  Mr.  J.  A.  Wilson,  the  Defendant  to  the  original 
bill,  as  solicitors,  at  Alnwick,  in  Northumberland.  The  articles  of 
partnership  provided  for  a  dissolution  at  any  time  by  either  party 
at  his  pleasure  upon  giving  six  months'  notice  to  his  co-partner. 

In  the  year  1872  Mr.  Wihon  got  into  pecuniary  difficulties,  and 
in  the  month  of  February,  1873,  he  became  affected  in  his  mind, 
and  was  for  three  months  under  the  care  of  a  keeper.  On  the 
17th  of  May,  1873,  Mr.  Middlemas  served  on  Mr.  Wilson  a 
written  notice  to  dissolve  partnership  from  that  date,  alleging  as 
the  ground  for  dissolution,  certain  defalcations  on  the  part  of  Mr. 
Wilson  with  respect  to  sums  of  money  intrusted  to  him.  Some  of 
these  sums  Mr.  Wilson  had  received  on  account  of  the  partnership 
firm,  and  others  in  respect  of  offices  which  he  held  independently 
of  the  firm. 

On  the  21st  of  May,  1873,  Mr.  Wilson  left  Alnwiek,  and  was 
afterwards  for  some  time  confined  in  a  lunatic  asylum. 

On  the  28th  of  May,  the  Plaintiff  filed  his  bill,  praying  that 
the  partnership  might  be  declared  to  have  been  dissolved  from 
the  date  of  the  notice,  and  that  the  usual  accounts  might  be  taken. 
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On  the  1st  of  August  Mr.  G.  A.  WaUon  was  appointed  the      L.  JJ. 
guardian  cut  lUem  of  Mr.  Wilson,  1875 

On  the  23rd  of  December  the  Plaintiff  gave  notice  of  motion   Mii^uaiAs 
for  decree  in  terms  of  the  prayer,  having  filed  certain  afiBdavits  in     ^  ^* 

support  of  his  bill,  which  were  answered  by  affidavits  on  the  part  of       * 

the  Defendant. 

On  the  2nd  of  March,  1874,  the  Plaintiff  filed  an'affidavit  in 
reply  to  the  evidence  of  the  Defendant,  in  the  seventh  paragraph 
of  which  he  stated  various  other  defalcations  which  he  alleged  to 
have  been  committed  by  the  Defendant  Wilson,  and  which  he  had 
discovered  quite  recently,  but  which  he  stated  on  the  information 
of  others,  and  not  on  his  own  knowledge.  At  the  same  time  an 
affidavit  was  also  filed  on  behalf  of  the  Plaintiff  by  /.  Brewis, 
stating,  on  the  information  of  another  person,  a  transaction  in 
which  dishonesty  was  imputed  to  Wilson. 

On  the  1st  of  April,  1874,  Wilson  filed  a  petition  for  liquidation, 
and  0.  A.  Watson  and  /.  Winter  were  appointed  trustees  of  his* 
estate,  and  they  were  made  Defendants  to  the  suit  by  supplemental 
order. 

On  the  3ist  of  July,  1874,  the  Defendants  moved  before  the 
Vice-Chancellor  that  the  affidavit  of  Bretvis  and  the  seventh  para- 
graph of  the  affidavit  of  the  Plaintiff  of  the  2nd  of  March,  1874, 
might  be  taken  off  the  file  as  scandalous  and  impertinent,  but  the 
Yice-Chancellor  ordered  the  motion  to  stand  over  till  the  hearing 
of  the  cause. 

On  the  3rd  of  November,  1874,  the  cause  was  heard  before  the 
Vice-Chancellor,  when  His  Honour  admitted  the  evidence  com- 
plained of,  and  made  no  order  on  the  motion  to  expunge  that 
evidence ;  and  he  declared  that  the  partnership  should  be  dissolved 
from  the  date  of  the  decree,  and  directed  the  usual  accounts  (1). 

The  Plaintiff  appealed  from  so  much  of  the  order  as  declared 
that  the  partnership  should  be  dissolved  as  from  the  date  of  the 


(I)  1874.  Nov.  3.  The  decree  as 
drawn  np  was  as  follows: — Upon 
motion  for  decree  this  day  made  by 
coonael  for  the  Plaintiff,  and  upon 
bearing  counsel  for  the  Defendants, 
and  upon  motion  this  day  made  unto 
this  Court  by  counsel  for  the  Defen- 


dant, J.  A.  Wilson,  by  O.  A.  Watson^  his 
guardian  ad  litem,  and  the  said  G,  A, 
Watson  and  J,  Winter,  that  the  affi- 
davit of  John  Brewis,  filed  in  this  cause 
on  behalf  of  the  Plaintiff  on  the  2nd  of 
March,  1874,  might  be  taken  off  the 
file  of  this  Court  as  being  scandalous  and 
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decree  only,  and  that  an  account  should  be  taken  of  the  assets  of 
the  partnership.  No  appeal  was  brought  against  the  refusal  by  the 
Vice-Chancellor  to  expunge  the  affidavit  of  J.  Brewis  and  the 
seventh  paragraph  of  the  affidavit  of  the  Plaintiff. 

Mr.  Jackson,  Q.C.,  and  Mr.  CaldecoU,  for  the  Appellant^  con- 
tended thaty  independently  of  the  power  in  the  articles,  the  mis- 
conduct of  Wilson  operated  as  a  dissolution  of  the  partnership. 

The  Lords  Justices  refused  to  allow  the  affidavit  of  Brewis  and 
the  seventh  paragraph  of  the  Plaintiff's  affidavit  of  the  2nd  of 
March,  1874,  to  be  read  as  evidence. 

Mr.  Kay,  Q.C.,  and  Mr.  BusseU  Boherts,  for  the  Defendants, 
the  trustees  in  the  liquidation,  after  arguing  the  case  upon  the 
merits,  asked  that  an  order  might  be  now  made  for  expunging  the 
affidavit  of  Brewis  and  the  seventh  paragraph  of  the  Plaintiff's 
affidavit,  for  scandal  and  impertinence.  The  Plaintiff  having 
appealed  from  part  of  the  decree,  it  was  open  to  the  Bespon- 
dents  to  object  to  any  part  of  the  decree  as  drawn  up :  Waits  v. 
Byrnes  (1).  The  refusal  of  the  Defendants'  motion  had  been  made 
part  of  the  decree ;  and,  besides,  the  two  affidavits  had  been  entered 
as  evidence  in  the  decree,  and  the  Defendants  were  entitled  to 
have  them  struck  out. 


Mr.  Jackson,  Q.C.,  and  Mr.  CaMecott,  for  the  Appellant,  contended 
that  the  order  refusing  the  motion,  although  drawn  up  on  the  same 


impertinent,  and  that  the  whole  of  the 
seventh  paragraph  of  the  affidavit  of 
the  Plaintiff  filed  on  the  2nd  day  of 
March,  1874,  might  be  expunged,  as 
being  scandalous  and  impertinent,  and 
that  the  Plaintiff,  on  whose  behalf  the 
said  affidavits  were  filed,  might  be 
ordered  to  pay  the  costs  of  and  oc- 
casioned by  such  affidavits,  and  the  costs 
of  the  said  application  as  between  soli- 
citor and  client;  and  upon  hearing 
counsel  for  the  Plaintiff,  and  upon 
reading  (inter  alia)  the  said  affidavit 


of  J,  Brewis  and  the  said  affidavit  of 
the  Plaintiff  filed  the  2nd  of  Man^, 
1874,  this  Court  doth  not  think  fit  to 
make  any  order  upon  the  said  motion ; 
and  the  Court  doth  declare  that  the 
partnership  in  the  PUintiff's  bill  meo- 
tioned  should  stand  and  be  dissolved 
as  from  this  day,  and  doth  order  and 
decree  the  same  accordingly;  and  it 
is  ordered  that  the  following  accounts 
be  taken,  &c. 
(1)  1  D.  M.  &  G.  240. 
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piece  of  paper,  was  not  part  of  the  decree.    The  motion  waa  entirely  l.  jj. 

distiact  from  the  motion  for  decree,  and  was  only  heard  at  tlio  1875 

same  time  as  a  matter  of  convenience.    The  Defendants  onght  mid^^bicab 
to  haye  renewed  the  motion  by  way  of  appeal  in  this  Court. 


Wilson, 


Mr.  Etibert  LewiSy  for  the  Defendant  Wilson, 

Sib  W.  M.  James,  L.J.,  after  stating  his  opinion  that  on  the 
result  of  the  evidence  no  snch  misconduct  on  the  part  of  the 
Defendant  Wilson  had  been  proved  as  to  justify  the  Court  in 
declaring  the  partnership  dissolved  from  the  date  of  the  notice ; 
but  that  the  partnership  ought  to  be  declared  diyaolved  as  from 
the  Ist  of  April,  1874,  the  date  of  the  presentation  of  the  petition 
for  Uquidation,  continued: — 

Another  question  related  to  the  motion  of  the  Defendants  to 
take  the  affidavit  of  Breuns  and  the  seventh  paragraph  of  the 
PlaintifiTs  affidavit  off  the  file.  According  to  the  practice  which  is 
usual,  although,  perhaps,  the  effect  of  such  practice  is  that  the 
interlocutory  motions  are  not  always  so  carefully  considered  as 
they  otherwise  might  be,  this  motion  was  ordered  to  stand  over 
till  the  hearing  of  the  cause — ^not  till  the  day  of  liearing,  but  till 
the  hearing — to  be  then  dealt  with  as  the  Court  might  think  fit.  It 
was  then  dealt  with,  and  a  decree  was  made  both  upon  the  motion 
for  decree  and  upon  this  motion.  The  I^aintiff  appealed  from 
part  of  the  decree,  and  the  Bespondents  now  say  that  that  being 
80,  the  whole  decree  is  open,  and  that  they  are  entitled  to  have 
that  motion  disposed  of  by  us.  I  am  of  opinion  that  they  are  so 
entitled.  These  affidavits  allege  gross  miseonduot  against  a  De- 
fendant without  any  previous  notice  given  to  the  Defendant,  and 
based  only  upon  hearsay.  Such  allegations  are  not  evidence,  and 
the  affidavit  and  paragraph  complained  of  ought  not  to  have  been 
put  upon  the  file.  I  am  of  opinion  that  they  onght  to  be  ex- 
punged, with  the  usual  consequence  of  payment  of  costs  between 
solicitor  and  client  by  the  party  who  filed  tliem. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  Shimhy  Grossman^  &  Groswman  ;  Mr.  R,  }\\ 
Bwinf. 
Vol.  X,  T  I 
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In  re  SCARTH. 

Creditor — Detintie —  Trover-^Damages, 

Where  a  yerdict  at  law  has  been  obtained  for  £100  in  de&nit  of  deUrery 
of  a  chattel  to  the  Plaintiff,  he  cannot,  before  issuing  execution,  be  con- 
sidered as  a  creditor  of  the  Defendant  for  the  £100. 

IN  1873,  Frederieh  Chreen  brought  an  action  of  detinue  against 
T.  H.  Searth  for  the  recovery  of  the  lease  of  a  house,  and  on  the 
17th  of  ^  April  obtained  a  verdict  for  £100,  to  be  reduced  to 
nothing  if  the  lease  was  given  up,  and  40s.  damages  for  its  deten- 
tioUy  and  costs.  The  costs  were  taxed  at  £75,  and  Oreen  entered 
up  judgment'for  £177.  On  the  4th  of  May  an  order  was  made  by 
Mr.  Justice  Keating  staying  execution  on  the  judgment,  except  as 
to  the  costs,  until  the  30th  of  May. 

On  the  5th  of  May  Searth  filed  his  petition  for  liquidation  by 
arrangement^  and  on  the  Ist  of  June  the  first  meeting  of  creditors 
was  held,  and  was  adjourned  to  the  30th  of  June.  In  the  mean- 
time, but  after  the  30th  of  May,  the  missing  lease  had  been 
found,  and  was  by  Searth  tendered  to  GreerCs  solicitor,  who 
refused  to  receive  it.  At  the  adjourned  meeting  all  the  creditors 
agreed  to  accept  a  composition  of  2a.  Qd.  in  the  pound,  and  reso- 
lutions to  that  effect  were  carried. 

The  same  resolutions  were  approved  of  at  a  second  meeting, 
Chreen  dissenting.  Qreen  had  claimed  to  prove  for  the  £177,  and 
if  he  had  a  right  to  prove  for  this  sum,  the  resolutions  were  not 
passed  by  a  sufiBcient  majority  of  creditors. 

The  Registrar  considered  that  Chreen  was  a  creditor  for  £77 
only,  and  refused  to  register  the  resolutions. 

From  this  decision  the  debtor  appealed. 

Mr.  T.  Brett,  f<Hr  the  Appellant : — 

This  is  not  a  judgment  for  £100,  but  for  a  lease,  with  £77  costs 
and  damages.  The  lease  has  been  tendered,  and  if  it  had  been 
accepted  there  would  be  no  pretence  for  saying  that  more  than 
£77  was  due.  From  events  which  have  occurred  the  lease  has 
become  valueless,  but  Qreen  cannot  claim  the  £100. 
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'  [The  LoBD  Justice  Mellish  obseryed  that  the  pastea  seemed 
to  be  erroneous  in  form,  and  to  be  of  the  form  in  an  action  of 
trover  and  not  of  detinue.] 

Mr.  Baghy,  for  Qreen : — 

The  debtor  has  put  this  creditor  to  every  possible  expense  and 
inconvenience,  and  the  liquidation  is  merely  a  scheme  to  prevent 
him  from  getting  anything. 

Sib  G.  Mellish^  L J. : — 

The  question  in  this  case  is,  whether  a  particular  creditor  at 
the  meeting  had  a  right  to  prove  for  £177  or  for  £77  only.  Mr. 
Oreen  brought  an  action  of  detinue,  and  obtained  a  verdict,  and 
the  jury  fpund  the  value  of  the  lease  to  be  £100.  Mr.  Justice 
KeaJting  made  an  order  that  execution  in  respect  of  the  £100 
should  be  stayed  if  the  debtor  should  give  up  the  lease.  The 
time  had,  however,  expired  before  the  first  meeting  of  creditors 
took  place,  and  therefore  Qreen  was  entitled  to  issue  execution 
as  to  the  £100 ;  as  to  the  costs,  he  could  always  have  issued 
execution.  We  must  consider  whether,  under  these  circumstances, 
Oreen  was  a  creditor  entitled  to  prove  for  the  £100.  The  old 
writ  under  a  verdict  in  an  action  of  detinue  authorized  the  sheriff 
to  distrain  the  goods  and  chattels  of  the  Defendant  if  he  did  not 
return  the  goods  or  pay  a  certain  sum  of  money.  Tb's  gave  the 
Defendant  the  choice  whether  he  would  give  up  the  goods  or  pay 
the  money,  and  drove  into  equity  all  who  wanted  to  recover  the 
actual  goods.  But  the  Common  Law  Proeedure  Ad,  1854,  altered 
this,  and  enabled  the  Courts  of  Common  Law  to  make  an  order 
for  the  return  of  the  goods.  All  this  shews  that  until  execution 
has  issued,  a  judgment  creditor  in  an  action  of  detinue  is  unable 
to  get  the  money,  and  that  the  property  in  the  goods  remains  in 
him.  Therefore,  at  the  time  when  the  first  meeting  of  creditors 
was  held,  this  lease  was  still  the  property  of  the  creditor.  To 
hold,  under  these  circumstances,  that  he  could  prove  for  £100, 
might,  in  this  particular  case,  be  beneficial  to  the  creditor,  as  the 
lease  happens  to  be  worth  very  little ;  but  in  most  cases  the 
goods  sought  to  be  recovered  are  of  value,  and  in  such  a  case  it 
would  be  very  hard  on  their  owner  to  hold  that  he  must  prove 
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for  their  value,  and  thus  give  up  his  right  to  his  goods.  It  is 
obvious  that  he  could  not  be  entitled  to  both  the  goods  and  the 
money,  and  to  hold  that,  on  the  bankruptcy  of  the  debtor,  the 
creditor  could  prove  for  the  money  would  be  holding  that  he  was 
not  entitled  to  recover  the  goods. 

It  is  the  duty  of  the  trustee  to  return  the  lease  to  the  creditor, 
but  the  creditor,  having  the  lease,  cannot  prove  for  its  value. 
In  my  opinion  the  debt  was  not  a  good  debt  as  to  the  £100 ; 
there  was  therefore  the  requisite  majority  of  creditors  in  number 
and  value,  and  no  reason  why  the  resolutions  should  not  be 
registered. 

The  order  made  by  the  Begistrar  will  be  discharged,  and  there 
will  be  no  costs  of  the  appeal. 


L.  JJ. 

1875 


Sir  W.  M.  James,  L.J.,  concurred. 
Solicitors :  Messrs.  Harris  &  Finch  ;  Mr.  W.  J.  HoVbes. 


VTSE  V.  FOSTER. 

[1870    V.    28.] 


Jan.  18 r 

March  UK     Practice — Appeal — Proceedings  in  Chamhers — Adjourned  Summons — Decision 
hy  Judge  in  Court^lb  <fc  IG  VicL  c.  80,  s,  33. 

Where  a  Judge  has  decided  on  an  adjourned  summons  a  question  which 
has  arisen  in  proceedings  in  his  Chambers,  but  no  order  has  been  drawn  up, 
no  appeal  can  be  brought  from  his  decision. 

xHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon. 
By  the  decree,  on  the  hearing  of  the  cause,  made  by  the  Lords 
Justices  on  the  14th  of  December,  1872  (1),  which  was  sub- 
sequently affirmed  by  the  House  of  Lords,  an  inquiry  was  directed 
what  was  the  amount  of  the  Plaintiff's  share  of  the  residuary 
estate  of  the  testator,  B.  Vyse,  and  what  part  of  the  said  share 
had  from  time  to  time  since  his  death  remained  in  the  hands  of 
the  successiye  firms  of  Vyse  dt  Sons,  and  Vyse,  Sons,  &  Co. 

(1)  Law  Rep.  8  Ch.  309. 
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In  the  prosecution  of  this  inquiry  a  summons  was  taken  out,      L.  JJ. 
which  was  adjourned  into  Court  for  hearing  an  application  on       1875 
the  part  of  the  Defendants  that,  for  the  purpose  of  the  inquiries       yybz 
directed  by  the  decree  and  the  proceedings  thereunder,   the     pobtbb. 
balance-sheet  of  the  partnership  taken  on  the  30th  of  June,       — 
1855,  might  be  treated  as  conclusive  eyidence  of  the  yalue,  at 
the  testator's  death,  of  the  testator's  share  in  the  partnership 
property. 

The  Yice-Chancellor,  on  the  28ih  of  May,  made  no  order  on 
•the  summons,  but  directed  that  the  costs  should  be  costs  in  the 
cause.  His  Honour  at  the  same  time  gave  his  opinion  that  the 
valuation  referred  to  in  the  summons  was  not  binding  on  the 
Plaintiff,  and  that  a  proper  fresh  valuation  ought  to  be  made. 
His  Honour  remitted  the  matter  to  his  Chief  Clerk  with  an  inti- 
mation of  his  opinion. 

The  solicitors  for  the  Defendants  applied  to  the  Plaintiff's  soli- 
ctor to  have  the  decision  of  the  Yice-Chanoellor  drawn  up,  in 
order  that  they  might  appeal  against  it,  which  he  refused  to  do, 
considering  that  no  formal  order  had  been  made,  and  that  the 
pioper  course  would  be  to  wait  till  the  Chief  Clerk  had  made  his 
certificate,  when  either  party  might  take  out  a  summons  to 
vary  it 

The  Defendants  therefore  appealed  from  the  decision  without 
any  order  being  drawn  up. 

Hr.  Jaekson^  Q.C.,  and  Mr.  Kekewieh^  for  the  Appellants.  i 

Ur.  fay,  Q.C.,  and  Mr.  Bomer^  for  the  Plaintiff,' took  a  pre- 
limioary  objection  to  the  hearing  of  the  appeal,  that  no  order  had 
been  drawn  up : — 

The  decree  of  the  Vice-chancellor  was  merely  a  direction  to  his 
own  Chief  Clerk  as  to  the  conduct  of  the  matter  in  Chambers.  If 
the  Appellants  think  it  erroneous  they  will  have  an  opportunity  of 
objection  to  the  certificate  when  it  is  made.  If  each  matter  of 
detail,  in  taking  the  accounts,  was  treated  as  an  order  of  the  Court 
and  made  the  subject  of  appeal,  the  delay  and  expense  would  be 
enormous :  Morgan  v.  Hatehdl  (1) ;  Rhodes  v.  Bhodea  (2). 

(1)  10  Beay.  86.  (2)  Law  Bep.  1  Ch.  468. 
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L.  J  J.         Mr.  Jadaon^  Q.C.,  and  Mr.  Kekewieh,  for  the  Appellants  :— 

JJ^  This  is  not  a  mere  matter  of  detail^  but  of  principle,  on  which 

Tto:  the  whole  coarse  of  taking  the  accounts  depends.  If  the  Vice- 
F08TKB.  Chancellor's  decision  stands,  great  expense  will  be  incurred,  which 
""*'  will  be  sayed  if  our  view  of  the  effect  of  the  valuation  in  ques- 
tion be  correct  Under  the  15  &  16  Yict.  c.  80,  s.  33,  any  party, 
during  the  proceedings  before  the  Chief  Clerk,  is  at  liberty  to 
take  the  opinion  of  the  Judge  upon  any  particular  point  or 
matter  occurring  in  the  course  of  the  proceedings.  When  the 
opinion  of  the  Judge  is  taken  in  this  manner,  it  has  always  been 
usual  to  draw  up  an  order,  and  such  orders  have  constantly  been 
the  subject  of  appeaL  It  is  no  fault  of  ours  that  no  order  has 
been  drawn  up;  we  applied  to  the  Plaintiff  to  have  it  drawn  up, 
but  he  refused. 

Sib  W.  M.  James,  LJ.  :— 

Who  is  to  determine  in  what  cases  an  appeal  should  be  brought? 
Is  there  to  be  an  appeal  in  every  case  in  which  the  Judge  has 
expressed  an  opinion  ?  In  my  opinion  it  is  for  the  Judge  to  say 
that  the  matter  is  of  such  importance  that  in  the  discharge  of 
his  duty  he  will  make  an  order  in  such  a  way  that  it  may  be  capa- 
ble of  being  appealed  from.  There  has  been  no  order,  or  anything 
equivalent  to  an  order,  in  this  case.  If  the  yice-Chancellor  thinks 
it  a  proper  thing  to  be  brought  to  the  Court  of  Appeal  he  will 
direct  an  order  to  be  drawn  up. 

Sib  G.  Mellish,  L.  J^  concurred. 

Mr.  Jaeksan  asked  for  the  matter  to  stand  over  to  make  another 
application  to  the  Yice-Chancellorj^  so  as  to  enable  them  to  draw 
up  an  order. 

The  Lords  Justices  having  consented  to  this  course,  the  De- 
fendants on  the  10th  of  February  made  their  application  by 
motion  before  the  Vice-Chancellor  Baeon  in  Court.  His  Honour 
refused  to  make  any  order,  except  that  the  costs  were  to  be  costs 
in  the  cause,  and  an  order  was  passed  accordingly. 

The  Defendants  appealed,  and  the  appeal  motion  came  on  to 
be  heard  on  the  10th  of  March. 
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Mr.  CoUony  Q.C.,  Mr.  JaeJcBon,  Q.C.,  and  Mr.  Kekewieh,  for  the       L.  JJ. 
Appellants.  1875 

Hr.  W.  Peanon^  Q.O.,  and  Mr.  Ince,  for  the  Bespondents. 

The  LoBDS  Justices  were  of  opinion  that  the  partnership 
accounts  could  not  be  gone  into  in  this  suit ;  and  made  an  order 
that  the  balance-sheet  of  1855  should  be  taken  as  conclusive 
eYidence  of  the  testator's  share  in  the  partnership  assets. 

Solicitors:  Messrs.  Qregcry^  Bmodiffes^  A  BawU;  Mr.  8.  J. 
BMmon  ;  Mr.  JP.  A.  K.  Doyle. 


WILSON  V.  THOENBURY.  l.  JJ. 

1075 
[1871    W.    151.] 


Pradiee — Mvidenu — Pnwf  <f  Eamdwriiing  at  the  Hearing — Discretion  of  ^ 
Cwfrt — DoomMfde  acfieduled  to  Affidavit — Fro(f  <f -^Election  by  Oondttct, 

The  Conrt  has  a  discretion  whether  it  will  allow  docnments  to  be  preyed  at 
the  hearing  under  an  order  of  conrse  obtained  at  the  Bolls  Court. 

Where  a  party,  during  the  hearing  of  a  cause,  obtained  an  order  of  course 
to  prove  a  letter  in  support  of  one  of  the  main  issues  in  the  cause^  no  notice 
having  been  given  to  the  other  side  of  bis  intention  to  use  the  letter  in 
eyidenoe»  the  Court  refased  to  allow  the  letter  to  be  proved. 

A  document  described  in  PlaiutifTs  affidavit  of  docnments  as  "  Copy  of  a 
letter  from  Plaintiff  to  Defendant,"  and  produced  at  the  hearing,  cannot  be 
read  by  the  Defendant,  the  original  not  having  been  proved. 

SembUf  that  no  documents  so  scheduled  by  one  party  can  be  read  by  the 
other  party  without  regular  proof. 

In  order  to  establish  a  case  of  election  by  conduct,  it  must  be  shewn  that 
the  person  bound  to  elect  has  full  knowledge  of  his  rights,  and  acted  with  an 
intention  to  elect. 

Decision  of  Malifu,  Y.C.,  affirmed. 

IHIS  was  an  appeal  from  a  decree  of  Yice-Chancellor  Malma. 

The  case  made  by  the  bill  as  amended  was  as  follows : — 

l^e  Plaintiff  Mary  Ann  Wihon  and  her  first  husband^  WSliam 

Cook,  in  the  month  of  June,  1861,  went  to  reside  with  Mr.  David 

Thornbury,  who  was  a  connection  of  W.  Cook,  at  Waahinffborouffh 

in  Lineclnshire. 

U2  1 
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L.  JJ.  In  the  year  1864,  W.  Cook,  being  in  bad  health,  gave  np  a 

1875       farm  which  he  had  previously  held,  and  which  had  been  managed 

WnloK      for  him  for  some  time  past  by  D.  Thornbury,  and  received  as  part 

ThobxWbt    ^^  *^®  value  of  the  stock  from  the  incoming  tenant  a  sum  of  £500, 

'—       which  he  gave  to  D.  Thomhury  for  the  purpose  of  building  or 

buying  a  house  for  himself,  Cook,  and  his  wife. 

Thornbury  being  unable  to  buy  a  house  at  Washinghorot^h,  gave 
Cock  a  piece  of  land  in  Lamb's  Yard,  close  to  his  own  house,  and 
expended  the  £500  in  building  a  house  on  it,  which  was  furnished 
by  Cook  and  his  wife.  They  did  not,  however,  occupy  it,  but  con- 
tinued to  reside  with  Thornbury. 

No  conveyance  was  made  of  the  house  or  land  to  Cook,  and  the 
original  bill  did  not  state  any  memorandum  in  writing  respecting 
the  application  of  the  sum  of  £500 ;  but  the  amended  bill  stated 
that  on  the  12th  of  September,  1864,  Thornbury  gave  to  the 
Plaintiff  Mary  Ann  Wilson  the  following  written  memorandum, 
which  the  Plaintiff  had  discovered  since  the  filing  of  the  original 
biU:— 

"  Washinffborouffh,  September  12, 1864. 
"  Memorandum  that  I  have  this  day  received  from  Mr.  W.  J. 
Ev/nt  for  Mr.  W.  Cook  the  sum  of  £500,  the  said  sum  to  be  paid 
by  me  into  the  bank  for  the  purpose  of  building  or  buying  a  house 
for  the  said  W.  Cook.  I  also  agree  to  pay  him  5  per  cent,  interest 
on  the  said  sum. 

'' David  Thornbury." 

This  memorandum  was  all  in  the  handwriting  of  the  Plaintiff, 
Mary  Ann  Wilson,  except  the  signature. 

In  September,  1867,  W.  Cook  died,  having  by  his  will  given  all 
his  real  and  personal  estate  to  his  wife. 

27.  Thornbury  made  his  will,  dated  the  21st  of  May,  1870,  and 
thereby  devised  to  the  Plaintiff  Mary  Ann  Wilson  (then  Mary  Ann 
Cook)  the  house  in  Lambs  Yard  for  her  life,  if  she  should  so  long 
continue  the  widow  of  W.  Cook,  and  after  her  death  or  second 
marriage  he  devised  the  same  to  his  son,  David  Featherby  Thorn- 
bury, for  his  life,  and  after  his  death  to  his  children  and  their  heirs 
as  tenants  in  common,  with  remainders  to  the  Defendant  David 
Thornbury  Batty  and  his  children.  He  also  devised  the  rest  of  his 
estate  in  Lincolnshire  to  his  said  son  for  life,  with  the  same  limi- 
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tations  over.    And  be  also  beqnei^thed  the  dividends  of  a  sum       L.  JJ. 
of  £200  Cheat  Northern  BaUway  Stock,  and  an  annuity  of  £70       1S75 
changed  on  his  Lincolnshire  estate,  to  Mary  Ann  Wikon^  for  her     wnaoN 
life,  if  she  should  so  long  continue  the  widow  of  W.  Cook.    The  rj.HOBNBURY 

testator  gave  the  residue  of  his  real  and  personal  estate  to  his        

said  son ;  and  he  appointed  the  Defendants,  T.  Wise,  W.  Gee,  and 
0.  Wise,  executors  of  his  will. 

The  testator  died  oa  the  14th  of  November,  1870.  There  was 
evidence  that  the  will  was  read  to  the  Plaintiff  Mary  Ann  Wibon 
soon  after  the  testator's  death,  and  that  she  said  on  that  occasion 
that  she  was  satisfied  with  its  proyisions  as  she  did  not  mean  to 
marry ;  and  she  was  also  furnished  with  a  copy  of  that  part  of 
the  will  which  related  to  the  bequest  of  the  annuity,  but  it  did 
not  appear  that  she  had  ever  received  a  copy  of  the  entire  wilL 

On  the  10th  of  March,  1871,  the  Plaintiff  wrote  to  D.  F.  Thomr 
lury  a  letter,  in  which  she  informed  him  that  she  Ead  had  an  offer 
of  marriage.    The  letter  contained  the  following  passage : — 

''  I  have  lately  received  an  offer  of  marriage,  but  I  have  declined 
giving  a  final  answer  while  I  consulted  you.  I  cannot  possibly 
bring  my  mind  to  the  idea  of  renouncing  all  my  claim  to  what 
your  father  has  left  me ;  indeed,  after  ten  years  of  constant 
anxiety  and  nursing,  I  do  not  feel  it  would  be  justice  to  myself  to 
do  so.  Besides,  I  have  a  mother  to  provide  for.  At  the  same 
time,  if  you  and  the  trustees  would  take  the  matter  into  consider- 
ation and  grant  me  a  suitable  marriage  gift,  to  be  secured  to 
myself,  I  would  forego  any  farther  claim.  You  will  think  me 
very  explicit  I  deemed  it  best  to  be  so.  The  gentleman  is 
desirous  for  my  answer ;  it  rests  on  your  reply." 

In  answer  to  this  letter  D.  jP.  Thorrihwry  promised  her  a  sum  of 
£300  on  her  marriage. 

The  Plaintiff,  also,  on  the  30th  of  March,  1871,  wrote  a  letter 
to  the  Defendant  27.  T.  Batty,  in  which  she  said : — 

'f  Ton  are  aware  that  under  Mr,  Thornbwnfe  will  there  is  a  con- 
tingency attached  to  my  annuity;  and  of  course  I  am  aware, 
should  I  marry,  I  should  be  a  great  burden  on  the  estate  removed. 
I  cannot  but  feel,  after  my  ten  years  of  constant  nursing  and  care, 
that  it  is  cruel  that  such  an  unreasonable  contingency  was  made ; 
still  it  is  so.    I  have  lately  received  an  offer  of  marriage,  and  I 
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haye  appealed  to  Feaiherhys  generosity  in  case  I  should  accept 
it,  and  he  has  promised  me  £300  as  a  marriage  gift ;  he  would,  he 
said,  have  promised  more,  but  he  considers  his  life  uncertain, 
and  that  the  next  heir  would  reap  the  benefit.  I  know  full  well, 
dear  Mr.  Batty^  that  at  the  present  time,  had  you  the  desire  to 
assist  me,  you  could  not,  neither  would  it  be  to  your  present 
interest  to  do  so.  You  are  aware  on  what  terms  this  house  was 
built,  and  that  poor  Mr.  Cook  died  in  the  full  belief  that  it  was 
my  own.  Now  I  am  going  to  venture  to  ask  you,  should  you 
come  into  possession  of  this  estate  before  my  death,  would  you 
grant  me  the  house  while  I  live  ?  I  ask  for  nothing  more.  I 
have  been  yery  plain,  but  I  deemed  it  best  to  be  so." 

In  reply  to  this,  D.  T.  Batty  wrote  to  the  Plaintiff  on  the  Slst 
of  March,  1871,  as  follows  :— 

'<  We  haye  not  the  least  hesitation  in  granting  your  request  as 
regards  the  house,  and,  as  fSetr  as  we  are  concerned,  you  are  free  to 
use  the  house  as  long  as  you  liye.  The  best  way  for  you  to  do 
would  be  to  get  my  cousin  to  giye  you  a  lease  at  a  nominal  rent 
(say  one  shilling  per  year),  which  I  will  continue,  if  it  please  Ghxi 
that  I  come  into  possession  before  your  decease." 

The  Plaintiff  Mary  Ann  Wilson  was  married  to  her  present 
husband,  the  Plaintiff  William  Wilson,  on  the  16th  of  May,  1871. 

One  half  year's  payment  of  the  annuity  was  paid  to  Mrs.  WilsoUf 
according  to  a  direction  contained  in  the  will,  soon  after  the  tes- 
tator^s  death,  and  another  half  year's  payment,  which  became  due 
on  the  14th  of  May,  was  paid  to  her  soon  after  her  marriage. 

At  the  time  of  her  marriage  D.  F.  Thornbury  paid  the  £300  to 
her  trustee  according  to  his  promise,  and  she  gaye  up  possession 
of  the  house  to  him. 

Soon  after  the  marriage  a  correspondence  commenced  with 
respect  to  the  right  of  M.  A.  Wilson  to  the  house;  and  on  the 
23rd  of  Noyember,  1871,  the  Plaintiffs  filed  their  original  bill 
against  D.  F.  Thornbury y  D.  T.  Batty,  and  the  trustees  of  the  will, 
praying  that  the  testator  might  be  declared  a  trustee  for  W.  Cook 
of  the  house  in  Lamb  Yard,  or  in  the  altematiye,  that  the  Plain- 
tiffs might  be  declared  entitled  to  the  sum  of  £500  receiyed  by 
the  testator  for  the  purpose  of  building  the  house. 

The  Defendants  put  in  their  answer,  in  which  they  refused  to 
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admit  the  Plaintiff's  claim  eitiier  to  the  house  or  to  the  sum       L.JJ. 
of  £500|  and  also  insisted  that  if  she  had  any  such  claim  she  had        is75 
elected  to  take  the  benefits  giren  to  her  under  the  will,  and  to     wnjov 
give  up  all  such  claims  as  were  made  by  the  bill. 

The  Defendants  contended  that  the  signature  of  the  testator  to 
the  memorandum  of  the  12th  of  September,  1864,  was  a  forgery, 
and  applied  for  an  issue  to  be  tried  before  a  jury  to  determine  the 
genuineness  of  that  document.  This  was  refused  by  the  Yice- 
Chanoellor,  except  on  the  terms  of  the  Defendants  paying  the 
costs  of  the  trial,  but  was  ordered  by  the  Lords  Justices  on  appeal ; 
but  their  Lordships  directed  that  the  Defendants  should  adyance 
£100  to  the  solicitors  of  the  Plaintiffs  to  defray  the  costs  of  their 
witnesses,  such  sum  to  be  deidt  with  subsequently  as  the  Court 
should  direct 

The  issue  was  tried  at  the  Summer  Assizes  of  1874,  at  Lifknin, 
when  the  jury  found  a  verdict  establishing  the  genuineness  of  the 
document. 

Both  parties  went  into  evidence,  which  was  very  voluminous^  on 
the  question  whether  the  Plaintiff  Mary  Ann  Wilson  had  or  not 
elected  to  take  the  benefits  under  the  will,  in  the  course  of  which 
the  before-mentioned  facts  were  proved,  and  a  great  number  of 
letteiB  and  other  documents  were  put  in  evidence. 

When  the  cause  came  on  for  hearing  on  the  28rd  of  November, 
1874,  the  Defendants  called  for  production  of  a  document  dated 
the  8th  of  June,  1871,  which  was  described  in  the  schedule  of  the 
Plaintiffsi'  affidavit  of  documents  as  "  Oopy  of  a  letter  from  the 
Plaintiff  Ifary  Ann  Wihon  to  D.  F.  Thornbwryr  The  document 
was  produced,  and  the  Defendants  then  proposed  to  read  it  as  a 
copy  admitted  by  the  Plaintiffs,  and  proposed  to  take  the  same 
course  as  to  the  other  documents  specified  in  the  said  schedule. 
The  Vice-chancellor  refused  to  allow  the  documents  to  be  read. 
The  Defendants  then,  while  the  hearing  was  proceeding,  obtained, 
ecB  farU^  an  order  at  the  Bolls  Court  to  prove  the  handwriting  of 
certain  letters  and  other  documents,  including  an  original  letter 
dated  the  9th  of  June,  1871,  from  the  Plaintiff  Mary  Ann  Wibon 
to  L.  F.  Thornbwy  (of  which  the  said  copy  described  the  8th  of 
June,  1871,  was  said  to  be  a  copy  with  an  error  as  to  date),  at  the 
hearing,  by  affidavit  or  by  examination  of  witnesses  vwd  voce. 
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The  order  was  prodaced  at  the  hearing,  and  the  Defendants 
tendered  evidence  of  the  handwriting  of  the  letter  of  the  9th  of 
Jane,  1871 ;  but  the  yice-Chancellor  was  of  opinion  that  it  was 
in  the  discretion  of  the  Court  to  act  or  not  on  such  an  order,  and 
refused  to  allow  the  letter  to  be  proyed. 

As  the  result  of  the  verdict  it  was  not  disputed  that  the  house 
belonged  to  W.  Cook. 

The  Yice-Chancellor  held  that  the  Plaintiff  Maty  Ann  WiUm 
had  not  elected  to  take  the  benefits  under  the  testator's  will,  and 
was  now  entitled  to  elect  to  retain  the  house ;  and  he  made  a 
decree  declaring  that  the  testator  was  a  trustee  of  the  house  for 
W.  CooJc,  and  ordering  the  Defendants  to  convey  it  to  the  Plaintifis^ 
the  Plaintiff  Mary  Ann  Wilson  repaying  what  she  had  received 
in  respect  of  the  annuity ;  and  he  made  no  order  as  to  the  £100^ 
advanced  in  respect  of  the  expenses  of  the  witnesses  at  the  trial. 

The  Defendants  appealed  from  this  decree,  and  also  from  the 
other  holdings  of  the  Yice-Chancellor. 

Mr.  Olaase,  Q.C.,  and  Mr.  Hemminff,  for  the  Appellants : — 

Before  arguing  the  case  on  the  merits,  we  ask  permission  to 
read  the  documents  admitted  by  the  Plaintiffs  to  be  in  their  pos- 
session, but  which  the  Yice-Chancellor  refused  to  allow  to  be  read^ 
and  also  to  prove  viva  voce  the  letter  of  the  9th  of  June,  1871, 
and  the  other  documents  included  in  our  order  of  the  23rd  o£ 
November,  1874. 

With  respect  to  the  first  class  of  <iocuments,  it  has  never  been 
doubted  that  if  a  Defendant  in  his  answer  sets  out  a  document  which 
he  admits  to  be  in  his  possession,  that  document  may  be  read  as 
evidence  by  the  Plaintiff  without  more  formal  proof.  And  the  same 
practice  holds  as  to  documents  admitted  by  a  Defendant  to  be  in 
his  possession  and  mentioned  in  the  schedule  to  his  answer.  Why 
should  not  the  same  practice  apply  to  documents  scheduled  by  a 
Plaintiff  as  being  in  his  possession  ? 

[The  LoBD  Justice  James  : — I  know  of  no  authority  for  the 
proposition  that  documents  admitted  either  by  a  Plaintiff  or  a 
Defendant  to  be  in  his  possession,  and  simply  referred  to  in  a 
schedule,  can  be  read  in  evidence  without  further  proof. 

The  Lord  Justice  Hellish  : — The  Plaintiff  by  his  aflSdavii 
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only  admits  that  the  pieces  of  paper  are  in  his  possession;  he  does      L.  JJ. 

not  admit  their  genuineness.]  1875 

****** 
In  the  case  of  this  particular  docmnenty  the  Plainti£b  describe      Wiuok 

it  in  their  schedule  as  a  copy  of  a  letter  from  one  of  themselves  to  thobnbubt. 

the  Defendant.    That  is  an  admission  that  it  is  such  a  copy,  just 

as  much  as  if  the  admission  had  been  contained  in  the  answer 

itsell    The  new  practice  of  1852^  which  withdrew  statements  as 

to  documents  from  the  answer  to  an  affidavit,  has  never  been 

Bnderstood  as  altering  in  any  way  the  effect  of  an  admission  of  a 

docoment. 

Then  with  respect  to  the  documents^  particularly  the  letter 

of  the  9th  of  June,  ISTl,  in  our  own  possession,  we  are  entitled 

to  prove  them  viva  voce  at  the  hearing.    They  come  out  of  the 

proper  custody,  and  require  no  proof  except  that  of  the  hand- 

writing.    In  such  a  case  it  has  never  been  doubted  that  it  is  a 

matter  of  right  for  a  party  in  a  suit  to  obtain  an  order  even  while 

the  eause  is  being  heard,  and  prove  the  document  at  the  hearing : 

DantdTs  Chancery  Practice  (1).    In  this  case  there  has  been  no 

surprise  upon  the  Plaintiff  for  the  Defendants'  answer  disclosed 

the  case  of  election  which  they  intended  to  set  up,  and  many  of 

the  letters  included  in  our  order  of  course  were  proved  at  the  trial 

at  nmpriua,  although  not  formally  proved  in  the  suit. 

.  Mr.  Higgins^  Q.C.,  and  Mr.  Dundas  Gardiner ^  for  the  Plaintiffs : — 

The  mere  fact  of  documents  being  admitted  to  be  in  the  posses- 
sion of  a  party  to  the  cause,  does  not  make  them  evidence,  unless 
they  are  proved  or  admitted  in  the  proper  way.  We  should  have 
had  no  objection  to  produce  them  if  notice  had  been  given,  and  we 
could  have  had  an  opportunity  of  explaining  them. 

With  respect  to  the  letter  of  the  9th  of  June,  1871,  and  the  other 
docDments  in  the  Defendants'  possession,  it  is  a  matter  for  the  dis- 
cretion of  the  Court  whether  leave  should  be  given  to  prove  docu- 
ments at  the  hearing  or  not  According  to  the  ordinary  practice 
the  order  is  obtained  and  notice  served  on  the  other  side  before 
the  hearing ;  otherwise  the  Court  ought  not  to  permit  it,  unless 
the  documents  are  purely  formal.  In  the  present  case,  we  were 
quite  taken  by  surprise,  for  the  defence  of  election,  as  we  under- 

(1)  4th  Ed.  p.  816. 
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stoody  was  given  up  when  the  Defendants  set  up  the  defence  of 
forgery.  The  power  of  proving  documents  at  the  hearing  would  be 
an  instrument  of  great  injustice  if  documents  relating  to  the  main 
issue  in  the  cause  were  kept  back  till  the  last  moment  and  then 
proved  in  this  manner. 

Mr.  Olasse,  in  reply : — 

There  is  no  necessity  to  give  notice  to  produce  scheduled 
documents,  because  the  order  under  which  the  afiSdavit  is  made 
directs  them  to  be  produced  at  the  hearing.  Papers  referred  to 
by  an  answer  are  read  as  part  of  it,  and  the  affidavit  now  takes 
the  place  of  the  answer :  Marsh  v.  SibbaJd  (1). 

Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  order  of  the  Vice-chancellor  on  both 
points  was  right.  The  only  question  on  which  there  could  be  any 
doubt  is  whether,  without  the  exercise  of  any  discretion  on  the 
part  of  the  Court,  a  party  is  entitled  to  obtain  ex  parte  at  the 
Bolls  Court  a  common  order  to  prove  documents  at  the  hearing, 
and  the  Court  is  compelled  to  allow  them  to  be  proved  at  the 
hearing.  No  doubt  it  is  a  common  practice,  when  nothing  but  the 
handwriting  of  a  document  is  to  be  proved,  to  allow  evidence  of 
that  to  be  given  at  the  hearing ;  but  here  the  document  sought  to 
be  proved  is  to  establish  a  main  issue  in  the  cause.  The  issue 
tendered  by  the  Defendants  is,  that  by  certain  correspondence  and 
conduct  of  the  Plaintiff  she  has  exercised  an  election.  That  being 
so,  it  would  be  a  monstrous  injustice  if,  after  the  Defendants  have 
given  notice  of  their  intention  to  read  a  mass  of  correspondenoe  on 
which  they  rely  to  establish  their  case,  and  having  put  this  cor- 
respondence in  evidence,  then  at  the  very  last  moment,  when  the 
counsel  on  the  other  side  have  opened  their  case,  dwelling  on  the 
evidence  of  which  notice  has  been  given,  other  evidence  should  be 
slipped  in  on  an  essential  issue.  I  think  the  Court  has  a  right  to 
say  that  such  a  course  shall  not  be  pursued.  No  injustice  can  be 
done  by  giving  such  a  discretion  to  the  Court ;  because  if  any 
particular  piece  of  evidence  is  tendered  and  objected  to  as  not 
strictly  proved,  and  there  has  been  a  slip,  and  when  the  document 

(1)  2  V.  &  B.  876. 
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itself  has  been  referred  to  in  the  pleadings,  and  the  substance  of      L.  JJ. 
it  drawn  to  the  attention  of  the  other  party,  the  Court  will  always       1S75 
allow  the  defect  to  be  cured,  and  will,  if  necessary,  itself  call  a     Wujk>v 
witness  and  examine  him  vivd  voce.    That  was  the  proper  course  xhobiibubt 
to  be  adopted  here,  and  not  to  get  an  order  ex  parte  at  the  Bolls       — 
to  proye  about  forty  documents,  and  claim  to  prove  them  in 
Court  at  the  last  moment.   I  think,  therefore,  that  in  this  case  the 
Yice-Chancellor  was  quite  right  in  not  allowing  it  to  be  done.    I 
am  of  opinion  that  the  Yice-Cbancellor  was  quite  right  in  not 
acting  on  the  order  obtained  at  the  Bolls  Court  in  this  case. 

Bib  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Mr.  Glaeee,  Q.C.,  and  Mr.  Eemminff,  then  proceeded  to  aigue 
the  case  on  the  merits : — 

The  Plaintiff  Mary  Ann  WiUon  must  be  taken  to  have  elected 
by  her  conduct  and  correspondence.  The  evidence  shews  that 
she  had  a  knowledge  of  the  contents  of  the  will.  Moreover,  she 
had  a  perfect  knowledge  that  the  house  was  hers,  and  that  a  paper 
had  been  signed  in  her  presence  proving  it  to  be  so.  Knowing 
this,  though  she  says  she  had  not  then  found  the  paper,  she  ao- 
qniesces  in  the  disposition  in  the  will,  abstains  from  claiming  the 
house,  acknowledges  that  it  is  not  hers,  and  obtains  a  gift  of  £300 
on  the  footing  of  giving  up  possession,  which  she  does.  With  all 
this  knowledge  she  received  the  annuity :  WcrthmgUm  v.  Wig- 
inion  (1) ;  StrecUfidd  v.  Sireatfield  (2).  It  is  true  that  one  payment 
of  the  annuity  was  made  after  her  marriage,  but  a  married  woman 
may  exercise  an  election :  Ardeeoife  v.  Bernkstt  (3).  However,  we 
say  that  the  election  was  complete  before  she  made  up  her  mind 
to  marry,  and  then  it  was  too  late  to  retract  Her  correspond- 
ence with  the  Defendants  D.  F.  Thornbury  and  Batty,  and  before 
her  marriage,  shewed  she  had  at  that  time  a  knowledge  of  her 
rights,  and  that  she  was  conscious  that  she  had  elected.  If  she 
then  intended  to  claim  the  house  she  was  deceiving  the  Defen- 
dants, and  at  all  events  the  sum  of  £300  paid  by  D.  F.  Th&rnbury 

0)  20  BeaT.  67.  (2)  1  W.  &  T.  L.  0.  8rd  Ed.  p.  303. 

(3)  2  Dick.  463. 
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1875        obtained  by  fraud. 


WlLflOBT 
V. 


Mr.  HiffffinSf  Q.C.,  and  Mr.  D.  Oardiner,  for  the  Plaintifis,  were 
Thokhbubt,  ^ot  called  on. 


Sib  W.  M.  James^  L. J. : — 

I  think  the  Vice-Chancellor's  decision  was  clearly  right  As  to 
the  question  of  electioD,  I  should  have  been  surprised  at  the 
tenacity  with  which  it  was  argued  before  the  Yice-Chancellor  and 
here,  except  that  the  fever  arising  from  the  heated  atmosphere  of 
the  Assize  Court  has  not  yet  quite  subsided. 

There  is  in  this  case  not  the  slightest  trace  of  what  the  Court 
calls  election  by  conduct.  Election  by  conduct  must  be  by  a 
person  who  has  positive  information  as  to  his  rights  to  the  pro- 
perty,  and  with  that  knowledge  really  means  to  give  that  property 
up.  All  that  we  have  in  this  case  is  that  this  lady  claimed  certain 
property,  but  had  no  means  of  establishing  her  right  unless  she 
could  find  a  written  paper.  No  written  paper  was  discovered  till 
long  after  her  marriage.  Then,  having  at  the  time  no  means  of 
proving  her  rights,  and  having  heard  the  will  read  to  her,  she  says 
she  is  satisfied  with  its  provisions.  That  amounts  to  nothing. 
Then  she  receives  one  payment  of  the  annuity  before  she  had 
made  up  her  mind  to  marry.  After  she  had  made  up  her  mind 
to  marry  it  cannot  be  supposed  that  she  would  deliberately  take 
property  which  would  cease  on  her  marriage  in  place  of  that 
which  was  her  own  absolutely.  Such  a  contention  would  be  idle. 
There  was,  in  my  opinion,  nothing  approaching  to  a  distinct 
knowledge  of  her  position,  or  a  deliberate  intention  to  elect. 

There  being,  then,  no  election,  what  is  to  become  of  the  sum  of 
£300  ?  In  my  opinion  that  was  a  marriage  present.  Aiter  the 
Plaintiff  had  made  up  her  mind  to  marry,  she  made  an  appeal 
€id  misericardiam  to  the  person  entitled  to  the  property  out  of 
which  the  annuity  was  payable.  In  order  to  obtain  a  repayment 
there  must  be  a  misrepresentation  amounting  to  deception.  There 
was  nothing  of  the  kind  here.  She  said  she  would  have  had  this 
property  if  she  had  not  married,  and  now  she  was  going  to  lose  it. 
That  only  shews  she  was  under  a  mistake.   All  her  conduct  which 


I 
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was  relied  on  as  strong  eyidence  before  the  jnry  to  shew  that  she       L.  JJ. 
did  not  dftim  the  house  is  equally  strong  now  to  shew  that  she  did       1875 
not  then  know  that  she  had  a  right.    That  prevents  there  haying     w^^ 
been  any  frandolent  misrepresentation.    It  was  simply  a  voluntary  xhombuby 

gift  founded  on  a  common  mistake,  and  cannot  now  be  recovered.        

It  may  be  hard  upon  the  Defendant  that  he  has  lost  this  money, 
but  it  was  the  testator's  fault  in  dealing  with  property  that  did  not 
belong  to  him :  and  he  might  have  easily  avoided  the  difficulty  by 
stating  that  the  benefits  given  to  the  Plaintiff  by  his  will  were 
to  be  in  foil  satisfaction  of  her  claim  on  the  house.  We  are  bound 
by  the  finding  of  the  jury  to  assume  that  her  story  about  the  trust 
aad  of  her  subsequent  finding  of  the  document  is  true. 

With  respect  to  the  £100  advanced  by  the  Defendants  towards 
payment  of  the  Plaintiff's  witnesses,  I  am  not  disposed  to  interfere 
with  the  Yice-Chancellor  s  discretion. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  With  respect  to  the  question  of 
election,  we  have  to  see  whether  the  Plaintiff  knew  what  her 
rights  were,  and  what  the  material  facts  on  which  they  depended 
were,  and  whether,  knowing  them,  she  determined  to  elect.  I 
think  it  is  proved  that  she  heard  the  will  read,  but  I  doubt  whether 
she  understood  it,  or  whether  she  had  such  a  knowledge  of  the 
contents  of  the  will  as  to  amount  to  knowledge  of  her  rights  under 
it.  But  it  is  not  necessary  to  come  to  a  conclusion  on  that  point, 
for  I  think  it  clear  that  she  did  not  know  what  her  rights  in  the 
house  were.  It  was  very  difficult  for  her  to  find  out  what  the 
facts  were,  and  difficult  to  prove  what  her  rights  were.  The  house 
was  built  on  land  of  the  testator,  and  therefore  prima  faeie  was 
his  property;  but  it  was  built  with  money  borrowed  from  her 
busband :  and  the  testator  had  executed  a  document  which  had  not 
then  been  found.  IJnder  these  circumstances  it  appears  to  me  * 
that  she  cannot  be  said  to  have  known  that  the  house  was  hers 
till  some  time  after  the  marriage ;  and  therefore  she  cannot  have 
elected,  because  she  had  not  sufficient  knowledge  of  her  rights. 

I  also  agree  with  reference  to  the  sum  of  £300.  I  have  doubts 
whether  it  was  not  given  in  respect  of  the  annuity  without  reference 
to  the  house.    She  asked  to  be  allowed  to  have  the  house  for  life, 
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and  a  present  in  consideration  of  the  loss  of  the  annuity.  There- 
fore I  think  the  present  was  not  made  in  respect  of  the  house.  At 
all  eyentSy  there  was  no  fraudulent  conduct  or  misrepresentation. 
She  had  no  knowledge  at  that  time  what  her  rights  were. 

I  also  agree  as  to  the  sum  of  £100  advanced  by  the  Defendants. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  GdUyer-Bristow^  Withers^  dt  BwseU;  Messrs. 
Swann  dt  Co. 


L.JJ. 

1875 

Feb.  2C,  27. 


MARSHALL  v.  SHREWSBUEY. 

[1873    M.    11.] 

Mortgage — Dismissal  of  BiU  for  Redemption— Equitable  Mortgage  hy  deposit 
qf  Deeds — Foreclosure — Consolidation  of  Mortgages, 

The  rule  that  the  dismissal  of  the  bill  in  a  redemption  suit  operates  as  a 
foreclosure  of  the  mortgage  does  not  apply  to  an  equitable  mortgage  hj  deposit 
of  title-deeds. 

A  mortgagor  filed  a  bill  for  the  redemption  of  a  legal  mortgage.  The 
mortgagee,  by  his  answer,  alleged  that  he  had  advanced  another  sum  of 
money  on  the  deposit  of  the  title-deeds  of  another  estate,  and  he  claimed  to 
hold  both  estates  till  both  debts  were  paid.  The  Plaintiff  amended  his  bill 
by  stating  the  allegations  made  by  the  Defendant,  but  before  the  bill  came 
to  a  hearing  he  obtained  an  order,  ex  parte^  dismissing  the  bill  with  costs. 
The  mortgagee  afterwards  contracted  to  sell  both  the  estates,  and  then  filed 
a  bill  for  the  administration  of  the  estate  of  the  mortgagor,  who  was  dead, 
praying  for  permission  to  carry  out  the  sale,  and  for  payment  of  his  whole 
debt  out  of  the  mortgagor's  estate  :— 

Edd  (afi&rming  the  decision  of  HaU^  V.C.),  that  the  equitable  mortgage 
was  not  foreclosed,  and  that  the  Plaintiff  was  entitled  to  the  relief  prayed 
for. 

IHIS  was  an  appeal  from  a  decision  of  Vice-chancellor  HaU. 

In  the  years  1843  and  1844  the  FlaiDtiff,  WiHiam  Marshall,  and 
George  Stevens,  jointly  advanced  various  sums  amountiog  to  £240 
to  Thomas  QiUetl  on  the  security  of  three  conditional  surrenders  of 
certain  copyhold  lands  at  Bv/mifen,  in  the  Isle  of  Ely,  containing 
18a.  2r.  18p.  George  Stevens  died  in  October,  1854 ;  and,  on  the 
11th  of  April,  1855,  the  Plaintiff  was  admitted  tenant  of  the 
land  under  these  conditional  surrenders. 
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The  Plaintiff  also  adyanced  yarions  other  stims  of  money  to       L.  JJ. 
T.  OHBMy  imoonting,  as  he  alleged,  to  £707,  on  the  secarity  of        1875 
the  deposit  of  the  deeds  and  documents  relating  to  a  copyhold    v[^^u^^^,i. 
house  at  LUtleport,  called  the  Pordhed  House,  which  the  Plaintiff  fl^^;^„av 

had  in  his  possession  as  QiHetfa  solicitor,  OiUetl  promising  to        . 

execute  a  legal  mortgage  when  required ;  but  no  legal  mortgage 
was  eyer  executed  of  this  property. 

OUlett  died  on  the  28th  of  September,  1851,  having  by  his 
will  giyen  all  his  real  and  personal  estate  to  W.  Shrewsbury ^  upon 
trust  to  sell  and  convert  the  same  into  money,  and  after  paying 
his  debts,  funeral  and  testamentary  expenses,  to  hold  the  residue 
of  the  proceeds  upon  the  trusts  therein  mentioned. 

On  the  death  of  CUBett,  Marshall  entered  into  possession  as  mort- 
gagee of  the  copyhold  lands,  and  also  of  the  Parched  House,  but 
gave  them  up  again  to  W.  ShrewAury  in  1858. 

In  July,  1870,  W.  Shrewabwry  filed  a  bill  against  MarehaU  for 
the  redemption  of  the  copyhold  lands  at  Bundfen.  Marshall  put 
in  his  answer,  setting  up  the  subsequent  advances  which  he  had 
made  on  the  security  of  the  deposit  of  deeds,  and  claiming  to  be 
paid  the  whole  debt  of  £947  advanced  on  the  two  estates,  with  a 
large  sum  for  interest 

W.  Shrewsbury  amended  his  bill,  introducing  a  statement  that 
"  the  Defendant  alleges  that  he  advanced  and  paid  to  or  for  the 
use  of  the  said  T.  OUlett  seyeral  sums  of  money  amounting  to 
£707;  and  that  previously  to  such  advances  it  was  agreed  between 
him  and  the  said  21  CHUeU  that  such  adyances,  with  interest  at 
£5  per  cent,  should  be  secured  by  the  retaiher  by  the  Defendant 
of  all  papers  and  documents  of  the  said  T.  CHUeti  then  in  the 
Defendant's  possession  relating  to  certain  portions  of  the  said 
T.  Oillett's  property  at  LitUepoH  aforesaid."  The  bill,  as  amended, 
prayed  for  an  account  of  what  was  due  to  the  Defendant  for 
principal  and  interest  under  ^^his  said  security  or  securities,"  and 
for  redemption  in  the  usual  form.  Both  parties  went  into  evidence, 
and  replication  was  filed,  and  the  cause  was  set  down  for  hearing ; 
but  the  Plaintiff,  being  advised  that  the  property  charged  would 
not  cover  the  principal  and  interest,  obtained  an  order,  et^  parte, 
on  the  80th  of  October,  1871,  under  which  his  bill  was  dismissed 
with  costs. 
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L.JJ.  W.  ShrewAury  died  in  December,  1871,  haying  by  his  will 
1875        deyised  all  his  trnst  estates  to  his  daughter,  Mary  Flanders^  the 
MAwwAri.    wife  of  J.  M.  Flanders^  who  were  Defendants  to  the  present  suit. 
SHREi^uBy.      ^  ^^^  29th  of  February,  1872,  the  Plaintiff  Marshall  agreed 
to  sell  the  Bwmtfen  lands  and  the  Porched  House  to  J.  M.  Flan- 
ders for  £1050.    The  contract  recited  the  order  of  the  30th  of 
October,  1871,  and  recited  that  the  said  order  had  the  effect  of 
a  decree  for  foreclosure  upon  the  merits ;  but,  on  the  18th  of 
January,  1873,  before  the  sale  was  completed,  Marshall  filed  the 
present  bill  against  J.  M.  Flanders  and  his  wife,  and  the  executors 
of  W.  Shrewsbury,  claiming  the  sum  of  £947  and  interest  as  a 
debt  against  the  estate  of  Thomas  GHHett,  and  praying  that  he 
might  be  at  liberty  to  complete  the  sale  of  the  property  com- 
prised in  his  mortgage  securities,  and  that  the  rest  of  the  testa- 
tor's real  estate  (the  personal  estate  being  insufficient)  might  be 
sold  for  payment  of  the  Plaintiff  and  the  other  creditors  of  the 
testator. 

>  The  Defendants  put  in  their  answer  to  the  bill,  in  which  they 
submitted  that  the  dismissal  of  the  bill  in  Shrewsbury  v.  Marshall 
by  the  Plaintiff  Shrewsbury  operated  as  a  decree  for  foreclosure  of 
the  said  mortgaged  premises ;  and  that  Marshall,  by  his  contract  for 
the  sale  of  the  property,  had  debarred  himself  from  now  recoveriDg 
the  alleged  debt ;  they  also  relied  upon  the  Plaintiff's  delay  in 
filing  the  bill. 

The  yice-Chancellor  made  a  decree  directing  an  account  of 
what  was  due  to  the  Plaintiff  in  respect  of  his  advances,  except 
the  sum  of  £240 ;  and,  after  directing  the  usual  inquiries  as  to 
the  real  estate  of  the  testator,  directed  that  the  real  estate  should 
be  sold  and  the  proceeds  paid  into  Court  to  the  credit  of  the  cause. 
From  this  decree  the  Defendants  appealed. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Qraham  Hastings^  for  the  Appel- 
lants : — 

By  Cons.  Ord.  xxni.  rule  13,  the  dismissal  of  the  bill  in  the 
preyious  suit  had  the  same  effect  as  a  dismissal  at  the  hearing. 
It  therefore  amounted  to  a  decree  for  foreclosure,  and  the  debt  is 
merged  as  to  both  estates :  Cholndey  v.  CowrUess  of  Oxford  (1); 

(1)  2  Atk.  267.    ' 
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Inman  v.  Wearing  (1)  ;    and  the  Plaintiff  has  admitted  this  by      ^^  ^^^ 
his  contract  to  sell  the  estates.  When  a  mortgagee  puts  the  estate       ^^^ 
ont  of  his  power,  so  that  he  cannot  restore  it  to  the  mortgagor,  the    Mabshall 
relation  of  mortgagor  and  mortgagee  is  finally  closed.    The  fore-  shbewsbubt. 
closure  cannot,  therefore,  now  be  opened  :  WcJker  v.  Jones  (2) ; 
Eansard  v.  Eardy  (3) ;  Loekhart  v.  Hardy  (4) ;  Palmer  v.  Eenr 
drie  (5).    There  is  no  distinction  in  principle  between  the  dis- 
missal of  the  bill  for  redemption  in  the  case  of  a  legal  and  of  an 
equitable  mortgage.    In   both  cases  the  Plaintiff,  by  filmg  his 
bill,  admits  the  existence  of  the  debt  and  the  charge  on  the  estate, 
and  by  dismissing  his  bill  he  admits  his  inability  to  redeem  the 
estate.     It  is  true  that  the  form  of  a  decree  for  foreclosure  in  the 
case  of  an  equitable  mortgage  is  different  from  that  in  the  case  of 
a  legal  mortgage,  because  it  is  necessary  for  the  equitable  mort- 
gagee to  get  a  conyeyance  of  the  legal  estate ;  but  the  distinction 
is  only  formal,  and  the  effect  is  the  same  in  both  cases,  namely, 
foreclosure  of  the  estate  and  merger  of  the  debt :  Parker  y.  House- 
field  (6) ;  James  v.  James  (7).    In  the  present  case  there  is  the 
additional  circumstance  that  the  mortgagee  claimed  to  consolidate 
the  two  debts,  and  they  were  treated  by  both  parties  as  one  debt. 
It  is  contrary  to  all  principle  that  the  mortgagee  should  now  claim 
to  separate  the  debts  again,  and  to  say  that  the  dismissal  of  the 
bill  should  operate  as  a  foreclosure  as  to  one  security  and  not  as  to 
the  other. 

Mr.  Lindley,  Q.G.,  and  Mr.  Chokson,  for  the  Plaintiff,  were  not 
called  on. 

Sir  W.  M.  James,  L.J.  :— 

I  have  really  not  been  able  to  bring  my  mind  to  entertain  any 
doubt  of  the  correctness  of  the  decree  of  the  Vice-Chancellor. 
There  is  no  doubt  that  it  is  an  established  rule  of  the  Court  that  if 
a  mortgagor  files  his  bill  for  the  redemption  of  a  legal  mortgage, 
and  it  is  dismissed  for  any  reason  except  for  want  of  prosecution, 

(1)  3  De  G.  &  Sm.  729.  (4)  9  Beav.  349. 

(2)  Law  Rep.  1  P.  C.  50,  61.  (5)  27  Ibid.  349. 

(3)  18  Ves.  455.  (6)  2  My.  &  K.  419. 

(7)  Law  Rep.  16  Eq.  153. 
Vol.  X.  X  1 
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L.JJ.      the  dismissal  operates  as  a  decree  for  foreclosure  against  him. 

1875        That  rule  is  recognised  by  both  text-books  and  authorities.    The 

Mabsball    mortgagor,  by  filing  the  bill,  admits  the  title  of  the  mortgagee, 

Shbswbburt  ^^^  admits  the  mortgage  debt,  and  the  dismissal  of  the  bill 

—  operates  as  a  decree  for  foreclosure,  because  he  cannot  afterwards 
file  another  bill  for  the  same  purpose ;  he  is  not  allowed  thus  to 
harass  the  mortgagee. 

With  regard  to  an  equitable  mortgage,  I  have  never  met  with 
a  bill  by  an  equitable  "mortgagor  for  redemption,  though  such  a 
bill  might  probably  be  filed.  But  how  could  the  dismissal  of  such 
a  bill  operate  as  a  decree  for  foreclosure?  The  only  thing  fore- 
closed would  be  the  right  to  redeem  certain  pieces  of  parchment. 
It  may  be  that  the  Plaintiff  would  be  barred  from  bringing  another 
bill  to  redeem  those  pieces  of  parchment,  but  that  is  all.  When 
an  equitable  mortgtigee  files  a  bill  to  enforce  his  security,  he  does 
not  get  a  simple  decree  for  foreclosure,  but  he  gets  further  sub- 
stantial relief.  He  is  entitled  to  have  a  declaration  that  his  deposit 
operated  as  a  mortgage,  and  that  in  default  of  payment  of  what 
may  be  found  due,  the  mortgagor  is  a  trustee  of  the  legal  estate 
for  him ;  and  then  the  decree  goes  on  to  order  the  mortgagor  to 
convey  the  estate  tx)  him.  Now,  to  say  that  because  dismissal  of  a 
bill  for  redemption  operates  as  a  decree  for  foreclosure  in  the  case 
of  a  legal  mortgage,  therefore  the  analogy  would  be  good  that  the 
dismissal  of  a  bill  by  an  equitable  mortgagor  has  the  same  effect,  is 
to  say  that  the  dismissal  of  the  bill  is  to  be  held  equivalent  to  a 
declaration  that  the  mortgagee  has  a  lien  for  the  amount  claimed, 
and  that  the  mortgagor  is  a  trustee  for  him,  and  is  bound  to  convey 
the  estate  to  him.  There  is  no  authority  for  saying  that  a  mere 
dismissal  is  an  equivalent  to  such  a  comprehensive  decree.  In 
the  present  case  the  mortgagor  files  a  bill  for  the  redemption  of  a 
legal  mortgage  for  an  admitted  debt  of  £240.  The  Defendant 
puts  in  an  answer  in  which  he  says,  **  I  have  another  security  on 
which  I  have  advanced  another  sura  of  money."  If  he  could  prove 
that,  he  would  be  entitled  to  say  that  the  mortgagee  shall  not 
redeem  one  estate  without  redeeming  the  other.  The  mortgagor 
does  not  file  a  bill  saying,  "I  admit  that  you  hold  both  securities, 
and  I  ask  to  redeem  both  together,"  but  only  says, "  The  Defendant 
has  one  estate,  and  he  claims  to  have  another ;  and  I  am  willing 
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to  redeem  estate  A.,  and  also  estate  B.  if  he  proves  his  mortgage      L.  JJ. 
upon  it"  Then  the  Plaintiff  changes  his  ground  and  dismisses  his        1875 
bill.    In  my  opinion,  that  dismissal  could  not  prevent  him  from    Marshall 
settiiig  up  the  defence  on  a  subsequent  occasion  that  there  was  g^ 
really  no  such  equitable  mortgage,  but  the  deeds  were  deposited 
for  another  purpose.    The  dismissal  of  the  bill  has  left  the  right 
ondetermined.    It  did  not  give  the  mortgagee  the  relief  to  which 
he  was  entitled  in  a  foreclosure  suit    Therefore  it  is  impossible  to 
attribute  to  it  the  same  effect  as  a  decree  for  foreclosure.    If  the 
mortgagee  by  his  conduct  had  mixed  up  two  mortgages,  it  may  be 
that  the  mortgagor  would  have  a  right  to  say,  **  You  must  open 
the  foreclosure  altogether,  and  I  will  redeem  the  whole."    But 
it  is  not  so  here.    If  there  is  any  complication,  it  is  because  the 
mortgagor  has  dismissed  his  own  bill.    There  is  no  authority  or 
principle  in  favour  of  that  which  has  been  contended  before  us. 
The  appeal  must  be  dismissed  with  costa 

Sib  G.  Meixish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Appellants :  Mr.  T.  M.  WHkin. 
Solicitor  for  the  Plaintiff:  Mr.  T.  R  BarQeU. 


Ex  parte  SIR  WILLIAM  RUSSELL.  L.  Jj. 

In  re  SIR  WILLIAM  RUSSELL.  ms 

Liquidaiian~~Di8charge  of  BtUor^After-aequired  Property^JReaolutioru  passed      "^  ^2 ; 
/or  BeneJU  of  Debtor— Bankruptcy  Act,  1869,  s.  126.  

A  debtor  having  commenced  proceedings  for  liquidation,  his  creditors 
passed  a  reaolntion  that  his  discharge  should  he  granted  to  him  on  his  paying 
£4000  in  a  month,  and  giving  a  hond  for  payment  of  £6000  more  to  the 
trostee  hy  five  yearly  instalments.  In  default  of  payment  of  any  instalment, 
the  whole  £6000  was  to  hecome  payahle  at  once.  The  £4000  was  paid,  the 
hond  given,  and  two  yearly  instalments  paid  under  it,  but  default  was  made 
in  payment  of  the  third.  The  debtor  then  commenced  fresh  proceedings  for 
liquidation,  and  presented  a  statement  of  accounts  shewing  a  large  amount  of 
debts  and  hardly  any  assets.  He  was  in  receipt  of  half-pay  as  a  retired 
ofiBoer  in  the  army.  The  creditors  passed  a  resolution  that  the  affiurs  of  the 
debtor  shocdd  be  liquidated  by  arrangement ;  that  until  full  payment  of  the 

X2  1 
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L.  JJ.  debts  the  debtor  shoald  pay  to  the  trostee  the  excess  of  his  income  above 

1R75  ^^^  ^  ^^^'  ^^^  ^^  ^^  °^^  ^  ^  ^^^  ^^  ^^^^  executed  to  carry  the 

«^v^  above  resolutions  into  effect  the  debtor  should,  without  any  further  resolu- 

Ez  parte  tion,  be  discharged  from  the  debts.    The  trustee  under  the  former  liquidatioir 

^Iblvb^u^  proved  for  the £3000,  and  voted  for  the  resolutions  without  the  consent  oi 

the  committee  of  inspection,  and  without  his  vote  the  resolutions  would 

SirWillum  ^^^  ^^®  ^^  passed.     The  Registrar  having  refused  to  register  these 

;  BussELL.  resolutions : — 

Edd^  that  after  the  £4000  mentioned  in  the  former  resolutions  had  been 
paid  and  the  bond  given  the  future  property  of  the  debtor  was  released,  and 
that  the  former  liquidation  was  not  pending  so  as  to  prevent  the  debtor  from 
instituting  fresh  proceedings  for  liquidation  : 

Seldf  also,  that  the  trustee  under  the  former  liquidation  had  all  the  rights^ 
of  a  creditor  for  £3000,  and  that  his  vote  in  the  second  liquidation  was  effectual; 
whether  his  voting  as  he  did  was  a  breach  of  trust  or  not : 

But,  Jield,  that  the  resolutions  under  the  second  proceedings  were  mani- 
festly not  passed  for  the  benefit  of  the  creditors,  but  for  the  sake  of  dis- 
charging the  debtor,  and  therefore  were  not  binding  on  dissentient  creditorsy 
and  that  on  this  ground  they  ought  not  to  be  registered. 

IHIS  was  an  appeal  by  Sir  William  BumU  from  a  decision  of 
Mr.  Registrar  Spring  Bice,  sitting  as  Chief  Judge,  refusing  to 
register  resolutions  passed  on  the  30th  of  July,  1874,  by  a  statutory 
majority  of  his  creditors. 

In  1870  Sir  W.  BusseU,  a  retired  coI(mel  in  the  army,  who 
traded  as  a  shipowner^  instituted  proceedings  for  liquidation  of  his 
affairs  by  arrangement  under  the  Bankruptcy  Act,  1869;  and 
on  the  15th  of  June,  1870,  the  following  resolutions  were  duly 


'a.  That  the  affairs  of  the  said  Sir  W.  BusseU  (hereinafter 
called  the  debtor)  shall  be  liquidated  by  arrangement,  and  not 
in  bankruptcy. 

"  2.  That  0.  F.  Kemp  be  hereby  appointed  trustee. 

"  3.  That  L.  Winterlotham,  W.  8.  FUxdgate,  and  A.  Lawrie  be, 
and  they  are  hereby  appointed,  a  committee  of  inspection. 

<^4.  That  the  discharge  of  the  said  debtor  shall  be  granted  to 
him  upon  payment  being  made  on  his  behalf  to  the  trustee  of  the 
sum  of  £4000  within  one  calendar  month  after  the  registration  of 
this  resolution ;  or  if  the  order  for  registration  shall  be  appealed 
from,  then  within  one  calendar  month  after  final  confirmation 
thereof,  and  upon  the  said  debtor  executing  within  the  same  period 
a  deed  of  coyenant  (or,  if  the  committee  of  inspection  shall  think  fit, 
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n  bond)  to  the  trustee  for  payment  to  the  trustee  of  the  sum  of      L.  JJ. 
£5000  by  five  equal  annual  instalments,  the  first  payment  to  be        ]S75 
made  at  the  expiration  of  twelve  calendar  months  after  the  date  of     i^iparu 
«ich  deed  or  bond,  and  the  subsequent  payments  at  successive  Sm  William 
periods  of  twelve  calendar  mbnths,  commencing  from  the  date  of       j^  re 
such  first  payment,  but  such  deed  or  bend  shall  provide  that  if  ®  ^^iS^ 

default  be  made  in  payment  to  the  trustee  of  any  of  the  said        ' 

instalments  or  any  part  thereof  respectively  for  twenty-one  days 
after  the  time  for  payment  thereof,  the  whole  of  the  then  unpaid 
instahnents  shall  at  once  become  due  and  payable. 

*'5.  That  in  case  default  shall  be  made  by  the  said  debtor  in 
payment  of  the  said  sum  of  £4000,  any  or  either  of  the  creditors 
may  present  a  petition  for  adjudication  of  bankruptcy,  or  make 
sneh  application  as  they  or  he  may  think  fit  against  the  debtor  that 
he  may  be  adjudicated  a  bankrupt  under  sub-sect.  12  of  sect  125 
•of  the  Bafikruptey  Act,  1869,  and  the  debtor  and  the  trustee  shall 
respectively  consent  to  such  adjudication  being  forthwith  made. 

^  6.  That  in  case  default  shall  be  made  in  payment  of  either  of 
the  said  annual  instalments,  the  trustee,  on  being  thereto  re- 
quired by  any  creditor,  shall  institute  and  duly  prosecute  proceed- 
ings in  bankruptcy  against  the  debtor  in  respect  of  the  balance  of 
ihe  instalments  then  remaining  unpaid. 

^7.  That  the  said  several  instalments,  and  also  the  said  sum  of 
dC4000,  shall  be  applied  by  the  trustee  as  part  of  the  estate  of  the 
said  debtor,  and  the  payment  of  the  said  sum  of  £4000  shall  be 
taken  to  be  in  satisfaction  and  discharge  of  any  right  or  obligation 
on  the  part  of  the  trustee  or  any  of  the  creditors  to  make  any 
application  to  the  Court  of  Bankruptcy  under  the  89th  section  of 
the  Banhrvptcy  Aet^  1869,  as  to  the  pay  or  half-pay  of  the  said 
debtor." 

These  resolutions  were  duly  registered,  and  within  one  month 
after  the  registration  Sir  W.  Russell  paid  the  £4000  to  the  trustees, 
and  executed  the  deed  provided  for  by  the  resolutions.  On  the 
12ih  of  August,  1870,  a  certificate  of  discharge  was  given  him  by 
the  Bankruptcy  Court.  He  paid  two  of  the  yearly  instalments 
provided  for  by  the  deed,  but  failed  to  pay  that  for  1873. 

In  1874  Sir  W.  BusseU  again  resorted  to  proceedings  for  liqui- 
dation by  arrangement  or  composition.     The  statement  of  his 
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L.  JJ.      affairs  shewed  unsecared  debts,  £41,373 ;  secured  debts,  £30,250 ; 

1875        partially  secured  creditors,  £1300 ;  yalae  of  their  securities,  £100 ; 

JBkTparU     leavi^^g  a  balance  of  £900.     Creditors  for  rent,  rates,  taxes,  and 

^  B^^^  wages,  £482  ;  liabilities  on  bills  discounted,  £11,707 ;  of  which  it 

jn  r«       was  expected  that  £9297  would  be  proved.    The  total  of  debts  to 

^^uamu**  be  proved  thus  amounted  to  more  than  £50,000.    The  assets  were— 

book  debts  estimated  to  produce  £350 ;   bills  of  exchange  and 

other  securities  estimated  at  £1334 ;  surplus  of  property  held  by 
secured  creditors,  £250.    Total,  £1934. 

Sir  W.  BuBsell  was  in  receipt  of  half-pay  as  a  retired  colonel. 
On  the  30th  of  July,  1874,  a  statutory  majority  of  creditors 
passed  resolutions :— 1.  That  the  affairs  of  Sir  W.  BuaseU  should 
be  liquidated  by  arrangement.  2.  That  Kemp  should  be  appointed 
trustee.  ''3.  That  until  full  payment  of  all  the  debts  proveable 
under  the  liquidation,  the  debtor  shall  pay  to  the  trustee  by  equal 
half-yearly  payments  (commencing  at  six  months  from  the  date 
of  the  registration  of  these  resolutions)  so  much  of  the  income  ot 
the  debtor  as  shall  (reckoning  from  the  date  of  such  registration) 
exceed  £600  per  annum."  4.  That  as  soon  as  the  debtor  and 
trustee  should  have  executed  a  deed  to  give  effect  to  the  resolu- 
tions, the  debtor  should  be  discharged,  without  any  further  reso- 
lution for  the  purpose,  from  all  debts  proveable  under  the  liquida- 
tion ;  such  discharge  to  be  subject  to  the  condition  that  it  should 
be  void  if  the  debtor  should  fail  to  perform  any  of  the  covenants 
on  his  part  contained  in  the  deed,  and  the  trustee  should  certLfy 
in  writing  that  in  his  opinion  such  failure  was  wilful. 

The  trustee,  who  had  never  been  asked  by  any  of  the  creditors 
to  take  proceedings  in  bankruptcy,  proved  under  the  second  liqui- 
dation for  the  £3000  which  remained  due  under  the  first  liquidation, 
and  voted  in  favour  of  the  resolutions,  which  would  not  otherwise 
have  been  carried.  This  vote  wsis  given  without  the  assent  of  the 
inspectors  appointed  under  the  first  liquidation. 

The  Eegistrar  refused  to  register  the  resolutions  on  the  ground 
that  the  first  liquidation  was  not  closed.    Sir  W.  BuaseU  appealed. 

Mr.  De  Oex,  Q.C.,  Mr.  Boffley,  and  Mr.  JR.  T.  Bailees,  for  the 
Appellant : — 

The  resolutions  under  the  first  liquidation  released  the  debtor 
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upon  his  complyiDg  with  certain  conditions  with  which  he  has      Li  JJ. 
complied ;  and  that  liquidation  therefore  is  at  an  end.    Even  if  it       1875 
were  not,  the  creditors  under  the  first  liquidation  could  not  sweep     Exparu 
away  all  the  assets  from  subsequent  creditors.    The  subsequent  ^^^J^^^ 
bankruptcy  of  an  uncertificated  bankrupt  was  yalid.     Troughton       jn  re 
V.  OUley  (1);  Be  Bawbane's  Trust  (2);  Marffan  v.  Knight  (3).  ^r^^SJ^ 
This  case  is  distinguishable  from  Ex  parte  Sydney  (4),  for  that       — 
was  a  case  of  composition. 

Mr.  LitUe,  Q.C.,  and  Mr.  F.  S.  LinJclater,  for  dissentient 
creditors : — 

This  case  is  governed  by  Ex  parte  Sydney.  The  debtor  could 
not  take  the  initiative  in  this  proceeding  till  the  first  liquidation 
had  closed.  The  proceedings  could  only  be  closed  by  a  resolution 
of  the  creditors :  In  re  Bennett's  Trusts  (5) ;  and  no  such  resolution 
has  been  passed.  Until  then  all  property  vests  in  the  trustees. 
The  terms  of  the  first  resolution  have  not  been  fully  complied  with, 
for,  on  a  fair  construction,  they  were  not  complied  with  until 
payment  of  the  whole  £5000. 

[The  Lords  Justices  referred  to  Ex  parte  Tinker  (6). 
Marshall  v.  King  (Queen's  Bench,  17th  Nov.,  1874)  was  also 
referred  to.] 

Then,  again,  the  trustee  had  no  right  to  vote  as  he  did  without 
the  assent  of  the  inspectors :  BanJcruptcy  Act,  1869,  ss.  20,  25,  27 ; 
so  the  resolutions  are  not  duly  passed.  Again,  we  say  that  this  is 
a  case  where  there  are  no  assets,  and  the  resolutions  have  not  been 
passed  lond  fde  for  the  benefit  of  the  creditors,  but  only  for  the 
purpose  of  exonerating  Sir  W.  Bussell :  Be  Ash  (7). 

Mr.  Jeune,  for  another  dissentient  creditor. 

Mr.  De  Oex,  in  reply. 

Sib  G.  Mbllish,  L.  J. : — 
This  is  an  appeal  from  an  order  of  the  Begistrar  refusing  to 

(1)  Amb.  630.  (4)  Ante,  p.  208. 

(2)  3  K.  &  J.  476.  (5)  Law  Rep.  19  Eq.  246. 

(3)  15  0.  B.  (N.S.)  669.  (6)  Ibid.  9  Ch.  716. 

(7)  Roche  &  Hazlitt's  Bokcy.  432. 
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L.  JJ.      register  certain  reBolutions  passed  by  the  creditors  of  Sir  William 

J^       BusseH,  who  presented  a  petition  for  liquidation.    The  ground  on 

Exparu     which  the  Registrar  refused  to  register  the  resolutions  was,  that 

Russell,     there  was  a  former  liquidation  the  proceedings  in  which  were 

In  re       pending.    If  the  proceedings  really  were  pending  I  should  be  of 

RussKLL.     opinion,  in  conformity  with  what  we  decided  in  the  case  of  JESe 

parte  Sydney  (1),  which  was  a  case  of  composition,  that  it  was 

not  competent  for  Sir  William  Btissell  to  present  a  fresh  petition; 

but  I  think  the  test  of  whether  the  former  liquidation  was  pending 

or  not  would  be,  whether  his  future  acquired  assets  still  remain 

liable  to  the  creditors  of  the  old  liquidation.    It  appears  to  me 

that  if  the  future  acquired  assets  remain  liable  to  the  creditors  of 

the  old  liquidation  (whether  under  such  circumstances  there  might 

be  a  fresh  bankruptcy  or  not,  upon  the  ground  of  the  trustee 

having  allowed  him  to  deal  with  his  assets,  it  is  not  necessary  now 

to  consider),  the  debtor  could  not  present  a  fresh  petition  for 

liquidation.    On  the  other  hand,  if  the  creditors  under  the  first 

liquidation  had  discharged  the  future-acquired  assets,  then  it 

appears  to  me  that  the  subsequent  creditors  must  be,  of  course, 

entitled  to  the  future  assets,  and  must  be  entitled  to  proceed  in 

bankruptcy ;  and  if  they  are  entitled  to  proceed  in  bankruptcy,  I 

do  not  see  why  the  debtor,  having  assets  and  having  creditors, 

should  not  be  allowed  to  present  a  petition  for  liquidation  if  the 

majority  of  the  creditors  thought  fit  to  have  his  estate  distributed 

in  the  ordinary  way  of  liquidation. 

The  question  to  be  determined  therefore  is,  whether,  having 
regard  to  the  resolutions  under  the  old  liquidation,  the  future 
estate  of  Sir  William  Bussell  was  discharged.  Now,  that  the  credi- 
tors have  power,  in  the  case  of  a  liquidation  by  arrangement,  to 
discharge  the  future  estate,  if  they  make  proper  resolutions  for  the 
purpose  of  discharging  it,  I  think  is  clear  from  sect.  125,  sub-sect  9, 
which  enacts  that  **  The  provisions  of  this  Act  with  respect  to  the 
close  of  the  bankruptcy,  discharge  of  a  bankrupt,  to  the  release  of 
the  trustee,  and  to  the  audit  of  accounts  by  the  comptroller,  shall 
not  apply  in  the  case  of  a  debtor  whose  affairs  are  under  liquida- 
tion by  arrangement,  but  the  close  of  the  liquidation  may  be  fixed 
and  the  discharge  of  the  debtor  and  the  release  of  the  trustee  may 

(1)  Ant^,  p.  208. 
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be  granted  by  a  special  resolation  of  the  creditors  in  general  meet-       U  J  J. 
ingy  and  the  accounts  may  be  audited  in  pursuance  of  such  resolu-        1875 
tion  at  such  time  and  in  such  manner  and  upon  such  terms  and     ex  paru 
conditions  as  the  creditors  think  fit."    It  seems  clear  from  the  ^  r^^^** 
terms  of  that  proyision  that  if  the  creditors  had  resolved  that  the       in  re 
debtor  should  be  discharged,  and  that  the  liquidation  should  be  ^^^^^^^ 

considered  as  closed  from  a  certain  day,  then,  although  the  whole        

of  the  estate  might  not  at  that  time  haye  been  distributed,  yet 
neyertheless  the  future  assets  would  be  free  from  the  previous 
liquidation.  In  the  case  of  Ex  parte  Tinker  (1)  we  held,  that 
although  the  creditors  had  passed  no  formal  resolution  either  for 
the  discharge  of  the  debtor  or  for  the  close  of  the  liquidation, 
nevertheless  if  they  had  so  dealt  with  the  debtor  by  selling  his 
assets  to  him  that  it  would  be  plamly  contrary  to  good  faith  as 
between  them  and  the  debtor  that  they  should  claim  his  future 
acquired  property,  the  future  acquired  estate  was  freed  from  the 
former  debts. 

Now  the  fourth  resolution  in  this  case  provides  that  the  discharge 
is  to  be  granted  ''  upon  payment  being  made  on  his  behalf  to  the 
trustee  of  the  sum  of  £4000  within  one  calendar  month  after  the 
registration  of  this  resolution,  or  if  the  order  for  registration  shall 
be  appealed  from,  then  within  one  calendar  month  after  final  con- 
firmation thereof,  and  upon  the  said  debtor  executing  within  the 
same  period  a  deed  of  covenant  (or,  if  the  committee  of  inspection 
shall  think  fit,  a  bond)*  to  the  trustee  for  payment  to  the  trustee  of 
the  sum  of  £5000  by  five  equal  annual  instalments,"  the  times  for 
payment  of  which  are  then  mentioned.  A  subsequent  resolution 
then  provides  ^'that  in  case  default  be  made  by  the  debtor  in 
payment  of  the  said  sum  of  £4000,  any  or  either  of  the  creditors 
may  present  a  petition  for  adjudication  of  bankruptcy,  or  make 
Bach  application  as  he  or  they  may  think  fit"  The  sixth  resolution 
provides  ''  That  in  case  default  be  made  in  payment  of  either  of 
the  said  annual  instalments,  the  trustee  shall,  on  being  thereunto 
required  by  any  creditor,  institute  and  duly  prosecute  proceedings 
in  bankruptcy  against  the  said  debtor  in  respect  of  the  balance  of 
the  instalments  then  remaining  unpaid."  It  appears  to  me  that 
the  construction  of  these  resolutions  is  perfectly  plain.  The 
(1)  Law  Rep.  9  Ch.  716. 
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L.  JJ.      debtor  was  to  pay  £4000  down  and  to  execute  a  deed,  but  if  he 

1875        paid  the  £4000  and  executed  that  deed,  then  he  was  to  get  an 

Exparie     Order  for  discharge.     The  payment  of  the  £4000,  and  the  execu- 

SiR  William  ^jqj^  ^f  ^j^^  jeed  covenanting  to  pay  the  £5000  by  instalments, 

In  rt       y^ey^o  the  terms  of  a  purchase,  so  to  speak,  as  between  him  and  his 
*^  Rmkell^**  creditors  of  his  future  estate.    The  diflFerence  between  the  pro- 

vision  in  case  of  the  £4000  not  being  paid  and  in  case  of  the 

£5000  not  being  paid,  makes  that  still  more  clear.  In  case  the 
£4000  is  not  paid,  then  any  of  the  creditors  may  take  proceedings 
to  make  him  bankrupt  at  once,  that  is  to  say,  upon  the  act  of 
bankruptcy  committed  by  his  presenting  his  petition  for  liquida- 
tion; but  if  he  pays  the  £4000,  and  gives  a  deed,  then  if  he 
makes  default  in  payment  of  any  of  the  instalments  the  conse- 
quence is  that  the  whole  £5000  becomes  payable,  and  the  trustee, 
if  he  is  asked  by  any  of  the  creditors,  may  take  proceedings 
in  bankruptcy  against  Sir  WiUiam  Bussdl,  plainly  contemplating 
a  fresh  proceeding  in  bankruptcy  by  the  trustee  as  a  creditor  for 
the  £5000,  not  proceedings  in  bankruptcy  under  the  old  act 
of  bankruptcy,  for  the  debtor  would  be  discharged  from  all  the 
debts  due  at  the  time  when  the  old  act  of  bankruptcy  was  com- 
mitted, and  therefore  could  not  be  made  a  bankrupt  upon  the  old 
act  of  bankruptcy,  there  being  no  provision  that  the  discharge  is 
to  become  invalid.  The  creditors  having  agreed  to  give  Sir 
William  BunseU  credit  for  the  £5000,  and  having  accepted  the 
covenant  as  the  price  of  the  future  assets,  cannot  at  the  same  time 
say  that  all  the  assets  belong  to  them,  and  that  the  subsequent 
creditors  are  not  to  share.  It  therefore  appears  to  me  to  be  quite 
dear  that  the  effect  of  these  resolutions  was  that  the  future  assets 
of  Sir  William  BtMseU  belonged  to  him,  and  do  not  belong  to  the 
creditors.  That  being  so,  it  was  competent,  as  far  as  that  objection 
is  concerned,  for  Sir  William  Bussell  to  take  the  proceedings  for 
liquidation. 

The  second  objection  made  was  that  the  vote  of  the  trustee  who 
voted  for  the  liquidation,  and  whose  vote  was  necessary  to  make 
the  proper  majority,  ought  not  to  be  counted,  because  he  had  not 
got  the  assent  of  the  inspectors.  I  am  of  opinion  that  that  objec- 
tion cannot  prevail.  I  think  all  the  different  sections  in  the 
Banhruptey  Act,  as  to  what  a  trustee  may  do  or  may  not  do  when 
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he  requires  the  assent  of  the  inspectors  and  of  all  the  creditors,       L.  JJ. 
hare  really  nothing  to  do  with  this  case,  in  which  the  creditors        1875 
haye  chosen^  in  respect  of  a  certain  sum  for  which  they  have  given     ^  ^^ 
credit  to  the  debtor,  to  take  the  security  of  a  deed  by  which  the  ®^£^^*** 
debtor  covenants  that  at  a  certain  future  time  he  will  pay  a       j^^^e 
certain  sum  to  the  trustee.    That  makes  the  trustee  a  creditor,  ^^^^^ll^ 
and  whatever  the  ordinary  rights  of  a  creditor  are,  it  appears  to        — 
me  he  has  those  rights,  and  whether  it  would  or  would  not  be  a 
breach  of  trust  as  between  him  and  the  creditors  to  vote  without 
consulting  the  inspectors,  he  is  plainly  in  the  ordinary  position  of 
a  creditor  entitled  to  vote. 

The  third  objection,  as  it  appears  to  me,  deserves  very  great 
consideration,  viz.,  that  the  resolutions  were  not  resolutions  hcma 
fide  passed  for  the  benefit  of  the  creditors  and  for  the  purpose  of 
distributing  Sir  WUUam  BmmlTB  assets  amongst  them,  but  were 
passed  exclusively  for  the  benefit  of  Sir  William  BusseU.  By  the 
statement  of  the  accounts  presented  at  the  meeting,  it  appears 
that  there  are  practically  no  assets,  not  exactly  none  at  all,  but  so 
trifling  that  anybody  acquainted  with  proceedings  of  this  nature 
must  see  that,  practically,  there  will  be  no  dividend.  Substantially 
the  only  property  of  Sir  William  BtisseU  is  his  half-pay  as  a 
oolonel,  a  portion  of  which,  under  the  Act  of  Parliament,  might 
possibly  be  applied  for  paying  his  creditors. 

Under  these  circumstances  the  creditors  come  to  resolutions 
not  merely  that  there  shall  be  a  liquidation  by  arrangement,  'but 
that  the  debtor  shall  receive  his  order  of  discharge  at  once  on  his 
executing  a  deed  by  which  he  is  to  be  allowed  to  receive  £600  a 
year  from  any  source  of  income  that  he  may  have,  and  covenants 
only  that  all  beyond  £600  a  year  he  will  pay  over  to  his  creditors. 
Practically,  the  first  eflTect  of  that  is  he  clears  his  half-pay  from 
paying  anything  towards  his  creditors,  and  he  is  to  keep  enough 
for  him  to  live  upon  without  the  slightest  security  that  the 
creditors  will  ever  get  anything.  I  do  not  say  that  there  is 
anything  wrong,  morally  speaking,  in  the  creditors  coming  to 
that  resolution.  I  think  that  being  likely  to  get  little  under 
any  circumstances,  the  creditors  may  have  been  desirous  to  dis- 
charge him.  But  it  seems  to  me  that  it  is  impossible  to 
suppose  that  the  majority  of  the  creditors  would  come  to  such 
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L.  JJ.       a  resolution  as  that  hond  fide  for  what  they  considered  the  best 

1875       for  the  creditors.     It  appears  to  me  manifest  that  the  majority 

Exparu     of  the  creditors  have  been  actuated  by  kindly  motives  towards 

^  R^^f"*  Sir  William  BusseU,  and  I  think  a  resolution  of  that  kind  cannot 

In  re       stand  against  the  objection  of  the  dissentient  creditors.    The  Act 

RusSu  ^^  of  Parliament  enables  a  certain  majority  of  creditors  to  bind  the 

minority,  but  it  must  be  a  majority  who  are  land  fide  voting  for 

what  they  consider  to  be  for  the  benefit  of  the  creditors,  and  vriith 
a  view  of  making  the  best  arrangement  for  the  creditors,  and  if  it 
is  made  plain  that  the  resolutions  come  to  are  not  made  hond  fide 
for  the  benefit  of  the  creditors,  but  with  the  intent  to  discharge 
the  debtor  without  any  real  benefit  to  the  creditors,  then,  in  my 
opinion,  the  minority  of  the  creditors  are  entitled  to  object  to  the 
registration  of  such  resolutions.  I  am,  therefore,  of  opinion  that 
the  order  of  the  Eegistrar  refusing  to  registrar  these  resolutions 
must  be  affirmed,  and  that  this  appeal  must  be  dismissed  vdth 
costs. 


Sib  W.  M.  James,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Lewis,  MunnSy  &  Longden  ;  Messrs.  LinJdater, 
Eachwood,  &  Co,;  Messrs.  Cope^  Base,  cfe  Pearson. 


Feb.  12. 


L.  JJ.  Ex  parte  HAERIS.    In  re  HARRIS. 

1875 


Bankruptcy — Debtor's  Summons — Bankruptcy  Act^  1869,  88,  6,  7,  8,  9. 

JET.,  in  October,  1874,  was  served  with  a  debtor's  summoDS  for  a  sum 
alleged  by  C.  to  be  due  to  him  on  tke  balance  of  an  account.  On  the  1st 
of  December  an  application  by  If.  to  dismiss  the  summons  was  refused 
with  costs,  on  the  ground  of  a  defect  in  the  jurat  of  his  affidavit.  C  on 
the  following  day  presented  a  petition  for  adjudication.  E,  gave  notice 
to  dispute  the  debt  and  the  act  of  bankruptcy.  On  hearing  the  petition 
on  the  17th  of  December,  the  Begistrar  ordered  ff.  within  seven  days  to 
enter  into  a  bond  with  two  sureties  for  £400  to  pay  what  (7.  might  recover 
in  an  action,  and  stayed  proceedings  in  bankruptcy  till  the  action  had  been 
tried.    Seven  days  having  elapsed  without  the  bond  being  given,  0,  served 
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notice  of  motion  to  proceed  in  iMnkroptoyy  and  on  the  hearing  of  the  motion 
the  Begistrar,  without  entering  into  the  merits,  adjudged  H.  bankrupt : — 

Etld^  on  appeal,  that  the  order  for  adjudication  was  wrong,  for  that  the 
debt  not  haying  been  established  at  law,  it  was  the  duty  of  tbe  Begistrar  to 
investigate  tbe  account  and  decide  whether  a  debt  sufficient  to  support  an 
adjudication  was  due. 

iHIS  was  an  appeal  by  Mr.  Harris  from  an  order  of  Mr.  Begis- 
trar P^pySy  sitting  as  Chief  Judge,  by  which  he  was  adjudged  a 
bankrupt. 

On  the  31st  of  October,  1874,  a  non-trader  debtor's  summons  was 
issued  by  Coclde  against  Harris  for  £517  Os.  3(2.,  and  was  served 
on  the  same  day.  On  the  21st  of  November,  1874,  Harris  filed 
an  affidavit  that  he  was  not  indebted  to  CocMe  in  the  amount 
claimed  in  the  summons.  On  the  1st  of  December  the  debtor's 
application  to  dismiss  the  summons  was  refused  with  costs,  on  the 
ground  that  the  jurat  in  the  above  affidavit  was  defective,  as  it 
only  stated  the  affidavit  to  have  been  sworn  "  this  day  of 

November,  1874." 

On  the  2nd  of  December,  1874,  Cockle  presented  a  petition  for 
adjudication,  which  was  served  on  the  same  day.  The  17th  of 
December  was  fixed  for  hearing  the  petition,  and  before  this  day 
had  arrived  Harris  gave  notice  to  dispute  the  debt  and  the  act  of 
bankruptcy.  On  the  17th  Mr.  Begistrar  Pepys  made  an  order 
directing  Harris  within  seven  days  to  enter  into  a  bond  with  two 
sufficient  sureties  in  the  penal  sum  of  £400  to  pay  such  sums  as 
should  be  recovered  by  the  Petitioner,  and  costs ;  and  directing 
that  upon  such  bond  being  entered  into,  proceedings  in  bankruptcy 
should  be  stayed  until  the  Court  in  which  the  proceedings  for  the 
debt  should  be  taken  should  have  come  to  a  decision  thereon.  No 
bond  having  been  given,  Ooehle,  after  the  24th  of  December,  served 
notice  of  motion  to  proceed  in  bankruptcy;  and  on  the  14th  of 
January,  1875,  the  motion  came  on  to  be  heard.  The  debt  alleged 
by  Ooekle  to  be  due  to  him  was  the  balance  of  an  account  of  some 
length,  the  items  on  one  side  of  which  amounted  to  £4035  Os.  4d. 
and  those  on  the  other  to  £3518  Os.  Id.  Harris  appeared  and 
tendered  an  affidavit  by  which  he  denied  his  liability  to  many  of 
the  items,  and  stated  that  an  investigation  of  the  account,  which 
was  for  the  most  part  in  respect  of  buildings  in  the  erection  of 


L.JJ. 
1875 


EzparU 
Habbis. 

Inn 
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L.  JJ.       wbich  Cockle  bad  been  employed  for  Harris^  would  sbew  tbat  the 

1875        balance  was  against  Cackle.    Mr.  Eegistrar  P&pys^  on  tbe  ground 

^mru     ^^^*  ^^®  hovA  had  not  been  given,  made  an  order  of  adjudication, 

Haebis.      without  receiving  the  aflSdavit  or  entering  into  the  question  of  the 

accuracy  of  the  account. 


In  re 


Mr.  Bdrris,  in  person,  in  support  of  the  appeaL 

Mr.  JB.  T.  Beidj  for  the  petitioning  creditor : — 

The  affidavit  of  the  21st  of  November  was  inadmissible,  owing 
to  the  imperfection  in  the  date  of  the  jurat :  Duke  of  Bnmswick  v. 
Harmer  (1). 

[The  Lord  Justice  Mellish  : — Why  should  not  such  a  sh'p  be 
corrected  by  its  being  re-sworn  in  Court  ?] 

The  Court  is  not  disposed  readily  to  dismiss  a  debtor's  summons 
since  the  question  of  debt  can  be  tried  afterwards :  Ex  parte 
Lowenthal  (2).  The  bond  not  having  been  given,  the  debtor  was 
properly  adjudged  bankrupt. 

Sib  W,  M.  James,  L.  J.  :— 

I  am  of  opinion  that  the  order  for  adjudication  must  be  dis- 
charged, and  the  matter  referred  back  to  the  Registrar  for  him  to 
go  into  the  question  of  debt.  He  held  that  it  must  be  tried  by  an 
action,  and  ordered  security  to  be  given.  Security  was  not  found, 
and  the  action  was  not  tried.  In  such  a  case  the  Court  of  Bank- 
ruptcy must  try  it.  The  Registrar,  instead  of  making  an  imme- 
diate order  of  adjudication,  ought  to  have  gone  into  the  account  in 
the  same  way  as  a  Chief  Clerk  would  do,  and  to  have  ascertained 
ivhether  there  wsis  a  debt  sufficient  to  support  an  adjudication. 

Sir  G.  Mellish,  LJ.  : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Nash,  Field,  &  Mathews, 

(1)  19  L.  J.  (Q.B.)  466.  (2)  Law  Rep.  9  Ch.  324. 
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Ex  parte  HANKIN.    In  re  BUCHAN.  L.  JJ. 

Bankruptcy — Protected  Tranmction — Notice  of  Act  of  Bankruptcy — Non^eom^         JJ^f 
jUance  with  Debtor^s  Summons-— Bankruptcy  Act,  ISGQ,  m.  6,  94.  March  4. 

The  non-compliance  with  a  debtor's  summons  is  a  completed  act  of  bank- 
raptcy  available  against  the  debtor  for  adjudication  on  the  expiration  of  the 
time  limited  by  the  Bankruptcy  Act,  1869,  s.  6,  sub-s.  6.  Therefore,  if 
notice  of  such  non-compliance  be  given  to  another  creditor  before  any 
petition  for  adjudication  has  been  filed,  it  will  prevent  such  creditor  from 
availing  himself  of  the  protection  of  sect.  94. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Pepys, 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  23rd  of  July,  1874,  Messrs.  Hankin  &  Sleeman  sued  out 
a  debtor  summons  against  Mr.  James  Buchany  a  wine  merchant  in 
London^  for  a  debt  exceeding  £50. 

On  the  25th  of  July,  1874,  Mr.  Bfumpff^  another  creditor,  sued 
out  another  debtor's  summons  against  Buehan  for  a  debt  of  £69. 

The  debtor  failed  to  comply  with  either  of  these  debtor  sum- 
monses. 

On  the  11th  of  August  Hankin  &  Sleeman  presented  a  petition 
for  adjudication  of  bankruptcy  against  Buehan. 

On  the  15th  of  August  Bumpff  gave  notice  to  Hankin  dk  Slee- 
man of  the  act  of  bankruptcy  committed  by  Buehan  in  not  com- 
plying with  his  debtor's  summons. 

On  the  Ist  of  September  Bwhan  paid  Hankin  &  Sleeman  the 
sum  of  £102,  the  amount  of  their  debt  and  costs;  and  on  the 
3rd  ef  September,  the  day  appointed  for  the  hearing  of  the  peti- 
tion for  adjudication,  the  petition  was  dismissed  on  the  application 
of  the  petitioning  creditors. 

On  the  28th  of  September,  1874,  Bumpff  filed  a  petition  for 
adjudication  against  Buehan,  founded  on  his  debtor's  summons; 
and  on  the  26th  of  October,  1874,  Buehan  was  adjudicated  bank- 
rupt 

The  trustee  applied  to  the  Court  for  an  order  directing  Hankin 
&  SUeman  to  repay  to  him  the  sum  of  £102  receiyed  from  the 
bankrupt,  as  having  been  paid  by  them  with  notice  of  an  act 
of  bankruptcy  committed  by  the  bankrupt.    The  Begistrar  made 
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L.  JJ.      the  order  applied  for,  and  Eanhin  &  Sleeman  appealed  from  this 
1875        decision. 


JBiB  pttrts 

HAMxiir.         Mr.  De  Oex,  Q.O.,  and  Mr.  Firday  Knight,  for  the  Appellants : — 

In  ffv 

BuoBijr.  -^t  the  time  when  the  payment  was  made  to  Eankin  &  Sleeman 
they  had  no  notice  of  "  an  act  of  bankruptcy  available  for  adjadi- 
cation  "  within  the  meaning  of  the  94th  section  of  the  Bankruptcy 
Act,  1869,  and  are  therefore  protected  by  that  section.  The 
alleged  act  of  bankruptcy  in  this  case  was  not  completed  till 
the  creditor  Rvmpff  filed  a  petition  for  adjudication  against  the 
debtor,  which  was  not  done  till  the  28th  of  September,  four  weeks 
after  the  payment  complained  of.  The  non-compliance  with]  the 
debtor's  summons  was  not  an  act  of  bankruptcy  available  for  adju- 
dication to  the  general  body  of  the  creditors,  but  only  to  Bumpff, 
and  if  he  had  not  thought  fit  to  file  a  petition,  it  would  not  have 
been  an  act  of  bankruptcy  at  all.  If  the  Begistrar's  construction 
is  correct,  a  creditor  who  has  sued  out  a  debtor's  summons  may  defer 
filing  a  petition  for  six  months,  and  prevent  the  debtor  from  paying 
anything  to,  or  having  any  dealings  with,  his  other  creditors  in 
the  meantime. 

Mr.  Boxbvrgh,  Q.C.,  and  Mr.  Doria,  for  the  trustee,  were  not 
called  on. 

Sir  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  Begistrar  was  quite  right  in  this 
matter.  It  is  said  that  certain  injurious  consequences  would 
result  from  this  view  of  the  law.  But  these  consequences  neces- 
sarily result  from  the  enactment^  by  which  no  creditor  can  take 
advantage  of  a  debtor's  summons  except  the  creditor  who  sues  it 
out.  So  that  if  any  injurious  consequences  should  result,  they  can 
only  be  prevented  by  application  to  the  Legislature  for  an  alter- 
ation in  the  law.  The  words  of  the  Act  are  clear.  The  act  of 
bankruptcy  is  complete  on  the  expiration  of  seven  days  from  the 
service  of  the  summons.  It  is  impossible  to  contend  that  it  is  not 
complete  till  the  filing  of  the  petition ;  if  so,  there  would  be  no 
time  from  which  the  six  months  within  which  the  petition  must  be 
filed  would  run.    That  being  so,  the  payment  must  be  void  unless 
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it  comes  within  the  94th  section,  which  protects  payments  made      L.  JJ. 
in  good  faith  to  a  creditor  without  notice  of  an  act  of  bankruptcy       1875 

committed  by  the  bankrupt  and  available  against  him  for  adjudi-  Expiru 

cation.    This  act  of  bankruptcy  was  available  against  him  for  ^^^^^' 

adjudication.    The  Act  does  not  say  *^  available  for  all  the  creditors  Bu^an. 
generally  ;**  if  so,  there  might  have  been  a  diflBculty.    The  appeal  " 

must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  11th  section  of  the  Act  pro- 
vides that  the  bankruptcy  shall  be  deemed  to  commence  from  the 
completion  of  the  act  of  bankruptcy.  That  must  be  from  the 
expiration  of  the  time  limited  for  compliance  with  the  debtor's 
summons.  It  cannot  mean  the  filing  of  the  petition,  for  the  reason 
stated  by  the  Lord  Justice.  The  only  question,  then,  is  whether 
the  case  comes  within  the  protection  of  the  94th  section.  There  is 
no  distinction  made  in  that  section  between  an  act  of  bankruptcy 
under  a  debtor's  summons  and  any  other  act  of  bankruptcy.  I 
think  it  must,  therefore,  apply  to  that  as  well  as  to  others. 

Solicitors:   Mr.  K  L  Cdbum;  Messrs.  Chauniler,  Crouch,  & 


Ex  parte  BARRON.    In  re  IRVING.  L.  JJ. 

1875 


Bankrupted — Debiai'8  Summona— Proof  of  DeU — Right  of  Debtor  to  tummon 

Creditor  for  Examination — Bankruptcy  Act,  1869,  ».  7.  March  4, 11. 

Where  a  debtor's  summcms  has  been  issued  and  the  debtor  denies  the  debt, 
he  has  no.  absolute  right  to  requirb  the  attendance  of  the  summoning 
creditor  for  the  purpose  of  examination. 

iHIS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Spring 
Bieey  sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  10th  of  December,  1874,  P.  Barron  and  F.  Roman, 
Spanish  merchants,  canyix^g  on  business  at  Almeria,  in  l^in,  under ' 
the  firm  of  Sarron  <&  Co.,  sued  out  a  debtor's  summons  against 
/.  Irving,  a  colonial  broker  in  London,  for  a  debt  of  £178. 

You  X.  y  1 
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L.  JJ.       '    The  affidavit  on  which  the  summons  was  issued  was  made  by 

1875       C.  0.  MeAUvm,  who  stated  therein  that  he  was  authorized  by 

ExparU     Messrs.  Barron  by  a  power  of  attorney  to  make  the  affidavit,  and 

Babbon.     ^1j^^  i^  yfg^  within  his  own  knowledge  that  the  debt  was  incurred, 

Ikvino.      ^nd  for  the  consideration  therein  stated. 

On  the  24th  of  December  Irving  appeared,  and  made  an  aflS- 
davit  that  he  was  not  indebted  to  Messrs.  Barron  in  the  sum 
claimed  in  the  summons.  The  5th  of  February,  1875,  was  appointed 
for  the  debtor  to  make  his  application  to  dismiss  the  summons. 

On  the  26th  of  January  the  debtor  served  on  the  creditors' 
solicitor  a  notice  for  P.  Barron  and  F.  Roman  to  attend  on  the  5th 
of  February  to  be  examined.  On  that  day,  the  debtor  stating  that 
he  desired  to  examine  the  creditors,  the  Registrar  held  that  the 
debtor  was  entitled,  ex  debiio  jvstitise,  to  the  attendance  of  the 
creditors,  and  adjourned  the  hearing  till  the  4th  of  March  for 
their  attendance.    From  this  order  the  creditors  appealed. 

The  Appellants'  case  was  supported  by  an  affidavit,  from  which 
it  appeared  that  the  Appellants  resided  at  Almeria,  in  the  south  of 
Spain,  and  that  neither  of  them  had  any  personal  knowledge  of 
the  transaction  which  was  the  subject  of  the  summons. 

Mr.  Firday  Knight,  for  the  Appellants : — 

It  is  most  unreasonable  to  insist  on  the  attendance  of  the  cre- 
ditors personally  when  they  know  nothing  personally  of  the  facts 
of  the  case,  especially  when  they  reside  in  a  foreign  country. 
In  proving  a  debt  the  creditor's  attendance  may  be  dispensed  with 
under  the  40th  rule  of  the  Bankruptcy  BvJeSj  1870. 

Mr.  Yate  Lee,  for  the  debtor : — 

The  process  by  debtor's  summons  is  a  statutory  remedy,  and 
the  rules  of  procedure  ought  to  be  strictly  construed.  The  debtor 
has  a  right,  ex  dehito  justities,  to  the  personal  attendance  of  the 
creditors.    The  rules  and  forms  are  all  drawn  on  that  supposition. 

[Sir  G.  Mellish,  LJ.,  referred  to  Ex  parte  Hare  (1).] 

It  is  not  sufficient  for  the  creditors'  agent  to  make  an  affidavit; 
he  may  know  that  the  debt  was  incurred,  but  he  cannot  possibly 

(1)  Law  Rep.  10  Ch.  218. 
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be  sore  that  it  has  not  been  repaid.    The  debtor  is  obliged  to  deny      L.  JJ. 
the  debt  on  oath ;  that  puts  the  burden  on  the  creditor  of  proving       ig75 

It  strictly.  Ex  parte 

Babbon. 

Sib  W.  M.  James,  L  J. :—  Jv,!^. 

I  am  of  opinion  that  the  Eegistrar  has  miscarried  in  this  case. 
The  only  real  qnestion  is  whether,  the  moment  a  debtor  has  denied 
a  debt  claimed  in  a  debtor's  summons,  he  is  instantly  entitled  as  a 
matter  of  right  to  have  all  the  summoning  creditors  summoned 
from  any  part  of  the  world  to  be  examined,  although  they  may 
have  made  no  affidavit  on  which  they  can  be  cross-examined. 
There  is  no  injustice  or  hardship  upon  the  debtor  in  saying  that  he 
has  no  such  right.  When  the  debtor  has  put  in  his  affidavit  deny- 
ing the  debt,  the  creditor  is  bound,  just  as  in  an  action,  to  prove  it  to 
the  satis£Etction  of  the  Court.  He  must  either  prove  it  absolutely,  or 
he  must  prove  it  so  £Etr  as  to  induce  the  Eegistrar  to  direct  th^ 
qnestion  to  be  tried  at  law.  The  debtor  can  cross-examine  the 
agent  of  the  creditor,  and  he  can  tell  his  own  story  as  to  what 
occurred  between  himself  and  the  creditor.  But  it  would  be 
monstrous  if  a  debtor  had  an  absolute  right  to  summon  any 
number  of  partners  who  are  creditors  to  attend  and  be  examined, 
merely  because  he  wished  it.  The  Begistrar's  order  must  be  dis- 
charged. The  debt  must  of  course  be  proved  before  him  properly, 
and  if  the  creditors  do  not  appear,  the  debtor  will  have  this 
advantage,  that  his  statement  of  the  facts  will  be  uncontradicted. 

Sir  6.  Melush,  L.J.,  concurred. 

Solicitors :  Messrs.  iVoaA,  Fields  &  Mathews  ;  Messrs.  Linklater, 
Hacktcoodf  &  Co. 
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L.  JJ.      In  re  GREEN  (a  Person  op  Unsound  Mind  not  so  found). 
1875  In  re  MURTON'S  TRUSTS. 


March  13,  Trustee  Ad-^ Appointment  of  New  Trustee-^  Trustee  of  Unsound  Mind^ 

Service, 

Where  a  petition  is  presented  for  the  appointment  of  a  new  trostee 
under  the  Trustee  Acty  1850,  in  place  of  a  tmstee  of  unsound  mind  not 
so  found,  serrioe  on  the  trustee  of  unsound  mind  is  not  necessary. 

Under  an  indenture  of  settlement,  dated  the  9th  of  February, 
1836,  certain  leasehold  estates  and  sums  of  stock  in  the  public 
funds  were  vested  in  three  trustees  upon  the  trusts  therein  de- 
clared. The  settlement  contained  a  power  to  appoint  new  trustees 
in  the  place  of  any  who  should  die  or  become  unwilling  or  unable  to 
act,  which  was  vested  in  the  trustee  or  trustees  for  the  time  being, 
or  in  the  executors  or  administrators  of  any  surviving  trustee. 

Two  of  the  trustees  died,  and  the  surviving  trustee  became  of 
unsound  mind,  but  was  not  so  found  by  inquisition. 

Some  of  the  persons  beneficially  entitled  under  the  will  now 
presented  a  Petition  under  the  Trustee  Act,  1850,  and  in  the  matter 
of  the  person  of  unsound  mind,  praying  that  three  new  trustees 
might  be  appointed  in  the  place  of  the  two  deceased  trustees  and 
of  the  person  of  unsound  mind,  and  that  an  order  might  be  made 
vesting  the  property  in  the  new  trustees.  The  other  cMms  que 
trust  were  served  with  the  Petition,  but  not  the  trustee  who  was  of 
unsound  mind. 

Mr.  Morskeady  for  the  Petitioners,  submitted  that  service  on  the 
trustee  of  unsound  mind  was  not  necessary.  He  referred  iolnre 
East  (1),  in  which  case,  however,  the  Court  was  only  asked  to 
make  a  vesting  order,  a  new  trustee  having  been  previously 
appointed  by  the  continuing  trustees. 

Mr.  Bunting  appeared  for  the  Eespondents. 

The  Lobds  Justices  thought  it  was  unnecessary  to  serve  the 
person  of  unsound  mind,  and  made  the  order  asked  for. 

Solicitors:   Messrs.  86^,  Turner,  <&  KnigU;   Messrs.  Newbon 

iStCo. 

(1)  Law  Rep.  8  Ch.  735. 


March  22. 
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In  re  MASON  (a  Pebson  of  Unsound  Mind).  l.jj. 

1875 
AppointtMrU  of  new  Trustees — LuruUie  Devisee  of  a  Trustee. 

A  testator  devised  real  estate  to  trustees,  their  heirs  and  assigns,  npon 
certain  trusts.  The  saryiving  trustee  devised  all  estates  vested  in  him  as  a 
trustee  to  three  persons,  one  of  whom,  after  proving  his  testator^s  will,  became 
of  unsound  mind.  A  Petition  was  presented  for  the  appointment  of  new 
trustees,  and  for  the  appointment  of  a  person  to  convey  on  behalf  of  the 
devisees  of  the  surviving  trustee : — 

Hekt^  that  the  Petition  was  properly  presented  in  Lunacy  as  well  as  in 
Chancery. 

IHTS  was  a  Petition  presented  in  Lunacy  and  Chancery  for  the 
appointment  of  new  trastees  of  the  will  of  James  BlytU, 

The  testator  deyised  certain  real  estate  to  Godfrey  and  Lawson, 
to  hold  the  same  to  them,  their  heirs  and  assigns,  upon  trust  to 
pay  one  moiety  of  the  rents  to,  or  permit  them  to  be  received  by, 
bis  daughter,  Ellen  Blyth,  for  life,  and  during  coverture  to  her 
separate  use  without  power  of  anticipation ;  and  after  her  death  he 
directed  that  one  moiety  of  the  estate  should  remain  upon  trust 
for  her  child  or  children  who  should  attain  twenty-one  or  marry, 
in  equal  shares,  and  his,  her,  or  their  heirs  and  assigns ;  and  as  to 
the  other  moiety,  upon  similar  trusts  for  another  daughter  and  her 
children.  The  power  of  appointing  new  trustees  was  given  to  the 
surviving  or  continuing  trustee  or  trustees,  or  if  none,  then  to  the 
retiring  trustee  or  trustees,  or  if  none,  then  to  the  executors  or 
administrators  of  the  last  deceased  trustee.  The  testator  be- 
queathed his  personal  estate  to  the  same  trustees  upon  trusts  For 
his  widow  for  life,  and  then  for  a  third  daughter  and  her  children. 

Lawsan,  the  surviving  trustee,  died  in  1871,  leaving  a  will  by 
which  he  devised  all  trust  estates  to  Qeorge  Mason  and  two  other 
persons,  and  appointed  them  his  executors.  This  will  was  proved 
by  all  three  executors. 

Qeorge  Mason  had  become  of  unsound  mind,  though  not  found 
60  by  inquisition,  and  the  two  other  devisees  refused  to  act  in  the 
trusts  of  BlytKs  will.  In  these  circumstances  this  Petition  was 
presented,  praying  for  the  appointment  of  two  persons  as  new 
trustees  of  BlytVs  will  in  the  place  of  Godfrey  and  Laicson;  for 

VoL.X.  Z      '  1 
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L.  JJ.      the  appointment  of  a  person  to  convey  the  real  estate  for  all  the 
1875       estate  vested  in  LawsorCs  devisees ;  and  for  a  vesting  order  as  to 

l^       the  personal  estate  subject  to  the  trusts  of  the  will. 
Mason 
w  Usi^       Mr.  Bardswdl,  for  the  Petitioner. 
Mind). 

Mr.  North,  for  Lawson's  devisees : — 

It  is  submitted  that  this  Petition  ought  to  be  in  Chancery  only. 
The  cases  appear  to  proceed  on  the  principle,  though  none  of  them 
lay  it  down  in  express  terms,  that  where  there  is  jurisdiction  inde- 
pendently of  the  fact  of  lunacy,  that  &ct  does  not  make  the  matter 
a  lunacy  matter :  Be  ArrowsmiiVs  Trusts  (1) ;  Herring  v.  ClarTc  (2). 
The  case  of  In  re  Owen  (3)  is  quite  consistent  with  that  principle^ 
for  it  was  a  case  where  there  was  no  jurisdiction  apart  from  lunacy. 
Here  there  are  no  duly  constituted  trustees,  and  the  Court  of 
Chancery  would  have  had  authority  under  the  Trustee  Act,  1850, 
ss.  32,  34,  to  make  the  order  asked  if  Mason  had  been  of  sound 
mind.    The  case  is,  therefore,  similar  to  Re  ArrowsmiiKs  Trusts. 

Mr.  BardsweUy  in  reply : — 

It  is  submitted  that  the  order  ought  to  be  in  Lunacy  as  well  as 
in  Chancery  :  Be  Stewart  (4) ;  Trustee  Act,  1850,  s.  3. 

Sib  W.  M.  James,  L.J. : — 

Looking  at  sect.  3, 1  think  the  order  ought  to  be  in  Lunacy  as 
well  as  in  Chancery. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  T.  W.  Payne;  Messrs.  Gregory,  Bowdiffes,  d 
Bau'le. 

(1)  6  W.  R.  642.  (3)  Law  Rep.  4  Ch.  782. 

(2)  Law  Rep.  4  Ch.  167.  (4)  8  W.  R.  297. 
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In  re  HANEY'S  TRUSTS,  L.JJ. 

1875 
FraUiee — Trtuiee  JRdief  Act — Service  on  Respondent  out  of  the  Jurisdiction. 

The  Courfc  has  jurisdiction  to  order  service  of  a  petition  under  the  Trustee 
Belie/ Act  (10  &  11  Yict  c  96)  on  a  party  out  of  the  jurisdiction. 

In  this  case  a  Petition  was  presented  under  the  Trustee  BeUef  Act, 
and  was  attached  to  the  Court  of  Vice-Chancellor  Baean.  One  of 
the  Respondents  being  in  Ireland,  an  application  was  made  to  the 
Yice-Chancellor  for  leave  to  serve  him  there.  His  Honour  gave 
leave,  but  on  a  subsequent  occasion,  feeling  some  difficulty  on 
account  of  In  re  Mewbwrrie  Sdtled  Estates  (before  the  Master  of 
the  Bolls,  June  22,  1874),  desired  that  the  point  might  be  men- 
tioned to  the  Court  of  Appeal. 

Mr.  T.  Smith  Oder,  for  the  Petitioner,  referred  to  Ex  parte 
Orawford  (1) ;  jEbj  parte  Bernard  (2)  ;  Lorton  v.  Kingston  (3) ; 
Lester  v.  Band  (4) ;  Be  Alcan  (5) ;  Be  Hodson  (6) ;  Shurmer  v. 
Hodffe  (before  Yice-Chancellor  Kinderdey,  July  24,  1866);  Be 
Maugham  (7);  In  re  BoneU^s  Electric  Telegraph  Ocmpany  (8); 
In  re  Mewhwirris  Settled  Estates. 

Theib  Lobdshifs  stated  their  opinion  to  be,  that  service  of  a 
petition  under  the  Trustee  Belief  Act  out  of  the  jurisdiction  could 
be  directed. 

Solicitor :  Mr.  W.  Eletj. 

(1)  2  Jr.  Ch.  Bep.  573,  (5)  1  D.  J.  &  S.  398. 

(2)  6  Ibid.  133.  (6)  17  Jur.  826. 

(3)  2  Mac.  &  G.  139.  (7)  22  W.  R.  748. 

(4)  1  Dr.  &  Sm.  392.  (8)  Law  Bep.  18  £q.  655. 
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L.a  ESTCOUKT  V.  ESTCOUET  HOP  ESSENCE  COMPANY, 

and  L.  J  J. 

1875  [1874    E.    67.] 

Jan,  20,  21.  Costs— Deception — Misrepresentation. 

A  bill  was  filed  by  the  manufacturers  of  a  substance  used  instead  of  bops 
for  brewing  beer  to  restrain  the  Defendants  from  making  and  selling  a  sub- 
stance intended  for  the  same  purpose.  As  to  some  of  the  grounds  for  relief 
the  Plaintiffs  had  failed,  and  as  to  others  they  were  held  to  be  too  late  in 
their  application,  and  the  bill  was  therefore  dismissed ;  but : — 

Held,  that,  as  the  substances  made  by  both  Plaintiff  and  Defendants  were 
intended  to  be  used  to  deceive  the  public,  no  costs  would  be  given  to  the 
Defendants, 

Decree  of  Matins,  Y.C.,  reversed. 

Thomas  ESTCOUBT  and  Nathaniel  Bradley,  the  Plaintiffs  in 
this  case,  were  manafacturers  of  a  sabstance  called  Esteourfs 
Hop  Supplement,  intended  to  be  used  by  brewers  in  part  sub- 
stitution for  and  in  conjunction  with  hops  in  brewing  beer.  The 
Plaintiffs  had  employed  the  Defendant  Charles  Estcovrt  as  their 
agent  for  the  sale  of  the  Hop  Supplement,  he  entering  into  an 
agreement  with  them,  dated  the  17th  of  October,  1871,  which 
contained  a  provision  that  he  was  not  at  any  time,  directly  or 
indirectly,  to  sell  or  be  connected  with  any  other  substance  which 
could  be  used  as  a  substitute  for  hops.  The  Plaintiffs  alleged, 
further,  that  he  at  the  same  time  pledged  himself  not  to  com- 
municate the  secret  of  the  manufacture. 

In  July,  1873,  Charles  Estcourt  ceased  to  be  agent  for  the 
Plaintiffd,  and  was  appointed  public  analyst  for  Manchester.  The 
Plaintiffs  afterwards  discovered  that  Charles  Estcaurt  was,  in  the 
name  of  Estcourt  &  Co.,  manufiacturing  and  advertising  a  substance 
called  Hop  Essence,  which  was,  as  thus  alleged,  identical  with  the 
Hop  Supplement,  and  they  therefore  filed  a  bill  to  restrain  him. 
The  proceedings  on  the  bill  were  abandoned,  Charles  Estcourt 
signing,  on  the  15th  of  August,  1873,  an  agreement  to  do  no 
further  harm  to  the  business  of  the  Hop  Supplement,  and  to  dis- 
continue the  manufacture  and  sale  of  the  Hop  Essence. 

In  January,  1874,  the  Plaintiffs  discovered  that  a  printed  circular 
bad  been  recently  issued,  offering  for  sale  a  preparation  called 
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Edcaurt  &  Go's  Hop  Essence^  of  which  James  Taylor  was  stated  to       L.  0. 

be  the  proprietor ;  and  the  Plaintiffs  believed  Jamea  Taylor  was  in  *^ 

fact  agent  for  Charles  Estcourt,  and  that  his  name  was  used  only       s^ 

for  the  purpose  of  evasion.  Bbtooubt 

On  the  18th  of  April,  1874,  a  company  called  the  Esteourt  Hop  EwoocbtHop 
_  ^  ^         ,  1,  1  ii  ..        Bbsincb  Co. 

Essence  Company  was  registered,  the  memorandum  of  association       — 

being  signed  by  seven  persons,  two  of  whom  were  named  Esteourt, 
and  one  was  James  Taylor^  above  mentioned.  In  May,  1874,  this 
company  issued  a  prospectus  containing  a  description  of  the  Hop 
Essence  as  to  be  used  instead  of  hops,  and  stating  that  their  clients 
conld  rely  as  formerly  on  the  confidential  nature  of  their  business. 
Charles  Esteourt  was  named  in  the  prospectus  as  the  consulting 
chemist  to  the  company. 

On  the  12th  of  August  the  Plaintiffs  filed  the  bill  in  this  suit 
against  the  company  and  Charles  EsteouH,  stating  as  above  men- 
tionedy  and  charging  that  the  company  was  formed  for  the  purpose 
of  enabling  Charles  Esteowrt^  under  the  name  of  the  company,  to 
continue  the  manufacture  and  sale  of  the  Hop  Essence  in  accord- 
ance with  the  secret  process  of  the  Plaintiffs;  that  the  Hop 
Essence  was  identical  with,  or  only  colourably  differed  from,  the 
Hop  Supplement;  and  that  the  manufacture  and  sale  of  the  Hop 
Essence  was,  so  far  as  Charles  Estcowri  was  concerned,  a  gross 
breach  of  faith  towards  the  Plaintiffs,  and  a  violation  of  his  agree- 
ments. They  charged,  further,  that  the  use  of  the  name  of  the 
Edcowrt  Hop  Essence  Company  for  the  sale  of  Hop  Essence  was 
calculated  to  mislead  the  public,  and  to  induce  them  to  purchase 
the  Hop  Essence  under  the  belief  that  they  were  purchasing  the 
Eop  Supplemeni ;  and  the  bill  prayed  that  the  company  might 
be  restrained  from  continuing  such  use  of  the  name  of  Estcourt, 
and  from  making  use  of  the  knowledge  obtained  by  Charles 
Esteourt,  and  from  manufacturing  and  selling  the  said  Hop  Essence 
or  any  other  substance  identical  with  or  only  colourably  differing 
from  the  said  Hop  Supplement,  and  from  using  in  any  manner,  and 
from  communicating  or  disclosing  to  any  other  person,  the  secret 
of  compounding  the  said  Hop  Supplemeni.  The  Plainti&,>nd  also 
the  company,  published  in  the  Breu>ers*  Guardian,  a  newspaper 
circulated  amongst  brewers,  advertisements  in  which  each  claimed 
to  be  original  inventors. 
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L.  C,  The  other  facts  of  the  case,  so  &r  as  they  are  materia!,  appear 

in  the  judgment  of  the  Lord  Chancellor. 
!!^'  The  Plaintiffs,  on  the  12th  of  November,  1874,  moved  before  the 

EBTooriiT    Vice-Chancellor  Malins  for  an  injunction  according  to  their  prayer, 
Bkix^ubtHop  when  it  was  arranged  that  the  cause  should  be  heard  on  the  evi- 

^^■HCS  Co. 

—     '  deuce  as  it  stood  upon  notice  of  motion  for  decree.    The  motion 
for  decree  was  heard  on  the  3rd  of  December,  and  the  Yice-Chan- 
eelXo^  Molina  then  made  a  decree  for  a  perpetual  injunction. 
The  Defendants  appealed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Millar,  for  the  company. 

Mr.  ^or^A,  for  Charle$  Esteourt. 

Mr.  Eiffffins,  Q.C.,  and  Mr.  Hemming,,  for  the  Plaintiffs. 

Mr.  Millar,  in  reply. 

Lord  Caibks,  L.G. : — 

Some  of  the  argument  in  this  case  has  been  directed  to  the 
(juestion  whether  allowance  ought  not  to  be  made  to  the  Plain- 
tifGs  for  imperfections  in  their  evidence,  because  the  case  now 
comes  on  upon  motion  for  a  decree  into  which  the  motion  for  an 
iojunction  was  turned. 

It  appears  to  me  that  it  ought  to  be  imderstood  that  the  rules 
of  pleading  and  evidence  are  exactly  the  same  on  the  hearing  of 
a  motion  for  decree  as  on  the  hearing  of  a  cause  which  has  gone 
on  to  replication  in  the  regular  way.  It  is  of  course  always  open 
to  the  Court,  on  the  hearing  of  a  motion  for  a  decree,  to  order  the 
cause  to  proceed  to  a  hearing  in  the  regular  way.  But  it  seems 
to  me  that  even  if  the  evidence  in  this  ease  were  imperfect  the 
Plaintiffs  would  not  be  entitled  to  this  indulgence,  because  every- 
thing was  before  them  at  the  time  when  the  motion  for  an  injunc- 
tion was  turned  into  a  motion  for  a  decree,  and  it  was  for  them  to 
consider  whether  they  would  or  would  not  adopt  that  course. 

Having  made  these  observations,  I  wish  to  say  that,  as  fieir  as  I 
can  perceive,  my  judgment  does  not  depend  upon  any  technical 
defects  in  the  evidence,  and  the  conclusion  to  which  I  have  come 
would  have  been  the  same  if  the  evidence  had  been  before  us  in 
another  form. 


\ 
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There  are  in  the  bill  three  different  heads  of  relief  which  mnst       L.  a 

Mid  T-      9T 

he  kept  qnite  distinct.    The  first  is  in  respect  of  infringement  of 
a  trade-mark,  or  a  name  in  connection  therewith ;  the  second  is  in        w^yw 
respect  of  an  abnse  of  confidence  as  regards  the  communication  of    ^^"^^^ 
41  trade  secret;  the  third  is  in  respect  of  the  alleged  violation  of  ^oto^btHop 

a  contract  made  by  the  Defendant  Charles  Esteourt  in  August, 

1873,  on  the  occasion  of  the  proceedings  in  the  •  former  suit 
^igainst  him  being  stayed. 

With  regard  to  the  second  head,  the  betrayal  of  a  secret,  it  is 
^eged  that  Charles  Iktoourt,  when  he  was  in  1871  appointed  the 
Plaintifis'  agent,  in  addition  to  a  written  agreement  with  them, 
•entered  into  a  verbal  agreement  that  if  he  became  acquainted 
with  their  trade  secret  in  any  way  he  would  not  disclose  it.  He 
•denies  the  existence  of  any  such  verbal  agreement;  and  there 
being  oath  against  oath,  the  Plaintifiig  cannot  be  said  to  have 
proved  their  case.  The  written  agreement  is  silent  on  this  point, 
^nd  I  cannot  find  that  there  was  any  contract  as  to  secrecy.  In 
Edition  to  that,  it  appears  to  be  proved,  even  by  the  evidence  on 
which  the  Plaintiffs  relied,  that  nothing  came  to  the  knowledge  of 
{Jharles  Estcourt  by  way  of  confidential  communication  from  the 
Plaintifid.  He  states  that  he,  being  on  the  point  of  terminating 
his  engagement,  analysed  a  packet  of  the  Plaintiffs'  compound, 
which  he  procured  from  a  brewer,  and  in  this  way  obtained  such 
knowledge  as  he  had  of  its  composition.  Thefire  is  no  reason  for 
doubting  this  statement ;  and  in  my  opinion  Charles  Estcourt  was 
not  debarred  firom  communicating  to  any  one  else  the  knowledge 
thus  acquired.  Then,  as  to  the  company,  they  said  that  they 
acquired  their  knowledge  from  Frederick  Esteowrt,  a  brother  of 
CharleSf  and  as  there  would  have  been  no  impropriety  in  their 
acquiring  the  knowledge  from  Charles  himseL^  still  less  could 
there  be  any  in  their  acquiring  it  from  Frederick. 

I  now  come  to  the  first  head — the  infringement  of  trade-mark. 
There  is  no  doubt  that  the  Plaintiffii  had  long  and  successfully 
carried  on  their  business,  and  that  the  name  Esteami  was  well 
known  to  brewers.  The  Plaintiffs  knew  in  January,  1874,  that  a 
circular  was  issued  by  James  Taylor  headed  "  Estcourt  db  OoU 
Eop  Essence.^'  This  was  the  more  pointed,  because  the  cir- 
cular did  not  pretend  to  emanate  from  one  of  the  Edcowrts^  but 
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L.  0.       from  James  Taylor,  who  was  described  as  sole  proprietor ;   and 

under  these  circumstances,  had  the  Plaintiffs  applied  in  proper 

time,  I  am  not  prepared  to  say  that  they  would  not  have  been 

entitled  to  an  injunction ;  on  the  contrary,  as  at  present  advised, 

EstooubtHop  I  think  that  tbey  would  have  been.    But  they  made  no  such 
EssbngbCo.  .      .  "^ 

application.    They  say  that  they  could  trace  no  sales,  or  only  one 

or  two,  and  that  they  thought  their  secret  safe.  But  they  did  know 
that  a  circular  was  issued ;  and  yet  through  February,  March, 
and  April  they  took  no  steps.  Then  in  April  the  company  formed 
by  the  Estcourta  and  their  relatives  was  registered,  taking  the 
name  which  had  been  before  the  trade  with  no  objection  for  nearly 
four  months;  and  this  fact  came  immediately  to  the  Plaintifis' 
knowledge.  They  still  made  no  application,  but,  on  the  contrary, 
were  content  to  protect  themselves  by  means  of  advertisements  in 
publications  like  the  Brewers'  Guardian.  They  might  well  do 
this,  for  the  article  in  which  they  dealt  was  only  for  sale  to  a 
limited  class,  viz.  brewers,  not  to  the  public  generally  ;  and  their 
advertisement  appeared  in  the  Brewers'  Guardian  side  by  side 
with  that  of  the  company;  and  it  was  for  brewers  who  would  read 
them  to  study  them  for  themselves,  and  so  decide  which  prepara- 
tion they  would  employ.  June  and  July  were  then  allowed  to 
pass,  and  in  August  the  Plaintiffs  came  and  asked  for  the  inter- 
position of  this  Court ;  and  when  they  did  apply,  they  were 
unable  to  shew  that  in  all  that  time  a  single  brewer  had  been 
misled  by  the  acts  of  the  Defendants.  After  such  delay  in  a  case 
like  this,  it  could  not  be  said  that  it  would  be  according  to  the 
practice  of  this  Court  to  interfere. 

I  am  therefore  of  opinion  that  this  case  has  failed  on  the  head  of 
infringement  of  trade-mark.  I  put  aside  altogether  any  question 
of  similarity  of  labels,  because  the  Yice-Chancellor  has  decided 
that  upon  that  point  the  case  must  fail. 

There  remains  then  the  third  head — whether  there  is  any 
ground  of  relief  against  Charles  Estcovri  because  of  any  hold  which 
the  Plaintiffs  had  upon  him  by  the  agreement  of  1873.  But  he  is 
not  selling  or  manufacturing  the  Hap  Essence ;  he  is  only  em- 
ployed at  a  salary  as  the  consulting  analyst  of  the  company ;  and 
I  cannot  persuade  myself  that  the  agreement  precluded  him  from 
acting  in  that  capacity.    Taking  the  agreement  in  its  strictest 
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sense,  it  conld  not  be  held  to  prevent  him  following  his  calling  as       L.  0. 
a  chemist  andL.JJ. 

In  my  opinion,  all  the  three  grounds  of  relief  have  failed,  and        s^^v^ 
the  bill  ought  to  have  been  dismissed.  Ewoodbt 

Then  the  question  arises  whether  the  bill  ought  to  have  been  EsfiooiTRrHor 

dismissed  with  costs.   I  think  that  it  ought  not.     The  case  is  very        

peculiar.  The  Plaintiffs  ask  us,  in  fact,  to  try  the  issue  whether 
the  two  compounds  are  the  same,  but  do  not  reveal  what  is  the 
composition  of  the  substance  which  they  sell.  The  Defendants 
also  do  not  offer  to  discover  what  b  the  composition  of  the  sub- 
stance which  they  profess  to  make.  They  are  both  entitled  to 
practise  this  concealment,  but  they  cannot  ask  the  Court  to  decide 
an  issue  which  cannot  be  satisfactorily  dealt  with  unless  the  com- 
position of  the  substances  is  known. 

This,  however,  is  not  all.  It  is  impossible  not  to  see  that  these 
substances  are  introduced,  recommended,  and  sold  for  the  purpose 
of  enabling  brewers  to  supply  to  the  public  a  liquid  which  they 
may  represent  to  the  public  as  being  made  with  pure  hops  when  it 
is  not  in  fact  so  made.  ^  It  is  also  clear  that  this  was  to  be  done 
secretly,  because  if  the  public  knew  what  was  done,  they  would  not 
buy  the  beer  so  manufactured.  I  do  not  express  any  opinion 
whether  the  use  of  these  compounds  would  come  within  the 
description  of  adulteration,  but  clearly  the  object  was  to  induce 
the  public  to  buy  one  thing  when  they  thought  they  were  buying 
another.  It  is  not  the  province  of  this  Court  to  protect  specula- 
tions of  this  kind ;  nor  ought  a  Defendant  who  is  engaged  in  a 
business  of  the  same  kind  to  obtain  costs  even  ^hen  successfal. 
These  remarks  apply  to  Oharlea  Estcowrt  as  well  as  to  the  company. 

Moreover,  many  of  the  statements  of  the  Defendants  in  their 
advertisements,  where  they  put  themselves  forward  as  the  original 
inventors,  and  speak  of  themselves  as  an  old-established  firm, 
caution  the  public  against  imitators  and  their  inventions,  are 
clearly  intended  to  give  the  notion  that  the  Defendants  are  the 
original  inventors.  These  are,  to  say  the  least  of  it,  statements 
which  disentitle  the  Defendants  to  any  favour  from  this  Court,  and 
on  this  ground,  as  well  as  upon  the  higher  ground  which  I  have 
jost  mentioned,  I  think  that  the  bill  ought  to  have  been  dismissed 
without  costs.    There  will,  of  course,  be  no  costs  of  the  appeal. 
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L.  0.       Sib  G.  Mellish,  L.J. : — 

and  L.  JJ. 

^»-g  I  think  that  the  evidence  that  Charles  Esteourt  had  commani- 

^  """^^       cated  the  secret  he  had  acquired  has  failed  to  establish  the  fact 

«.         I  have  some  little  doubt  whether  he  must  not  be  considered  to 

E88BHCT  co.*^  admit  by  his  second  agreement  that  he  was  not  entitled  to  com- 

municate  it  with  the  view  of  producing  and  selling  the  Hop  Sup- 

plemeni,  and  had  it  been  clearly  proved  that  he  had  disclosed  the 

secret  to  any  one  else,  I  should  have  had  some  doubt  whether  it 

was  not  a  breach  of  his  agreement.    The  case  against  him  is  a 

case  of  suspicion  which  justified  the  Plaintiffs  in  suspecting  that 

he  was  the  person  who  had  communicated  the  secret    The  bill 

was  filed,  and  they  got  his  answer  that  he  had  not  communicated 

ity  and  then  they  got  Frederick  Edcourfs  answer  in  the  same 

terms.    The  burden  of  proof  lay  upon  the  Plainti£Es  to  shew  that 

this  was  not  so,  and  they  have  &iled.     On  all  the  other  points  I 

agree  with  the  Lord  Chancellor. 

Sib  \V.  M.  James,  L.  J.,  concurred. 

Solicitors :  Messrs.  Hopwoad  ^  8<ms;  Messrs.  Pritehard,  Engle- 
jidd,  &  Co. 
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AYNSLEY  V.  GLOVER.  l.jj. 

[1874    A.    81.]  1^ 

FA.  17,  2 
Andent  Lights — Enjoyment  from  Time  immemorial — Enlargement  of  Windows         

'^Injun^ion  or  Damages — Frescn'ption  Act  (2  <fc  3  Will,  4,  c.  71). 

In  a  suit  to  restraia  the  Defendant  from  building  so  as  to  obstruct  the 
Plaintiff's  ancient  lights,  it  was  proved  that  for  a  period  of  more  than  twenty 
years,  extending  to  within  a  very  short  time  before  the  bill  was  filed,  there 
had  beeu  unity  of  possession  of  the  properties  of  the  Plaintiff  and  the  De- 
fendant, bnt  there  was  no  evidence  of  there  ever  having  been  any  unity  of 
title ;  and  it  was  proved  that  before  the  unity  of  possession  commenced  the 
access  of  light  to  the  windows  had  been  enjoyed  as  far  back  as  living  memory 
went : — 

ffeld  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  Plain- 
tiff had  established  his  title  to  the  access  of  light,  by  proof  of  enjoyment 
from  time  immemorial,  independently  of  the  statute  2&Z  Will  4,  c  71 ;  for 
that  the  statute  does  not  take  away  any  of  the  modes  of  claiming  easements 
which  existed  before  its  passing : 

Beld,  also,  that  the  fact  that  some  of  the  windows  had  been  considerably 
enlarged  did  not  take  away  the  right  to  an  injunction ;  and  that  the  Plain- 
tiff ought  not  to  bo  put  upon  the  terms  Of  restoring  the  windows  to  their 
former  size. 

IHIS  was  an  appeal  by  the  Defendant  from,  a  decree  of  the 
Master  of  the  Bolls  granting  a  perpetual  injunction  against  inter- 
ference with  ancient  lights  in  a  building  forming  part  of  an  inn. 
The  case  is  reported  on  an  application  for  an  interlocutory  injunc- 
tion (1). 

The  bill  was  filed  to  prevent  building  on  a  vacant  piece  of  the 
ground  so  as  to  obstruct  the  light  coming  to  any  of  the  eight 
wmdows,  which  the  Plaintiff  alleged  to  be  ancient  lights.  The 
Plaintiff  obtained  a  decree  as  to  four  of  them,  with  costs  of  suit. 

As  to  these  four  windows^  it  was  deposed  to  by  an  old  man^  above 
eighty  years  old,  that  he  remembered  them  all  his  life,  but  that 
two  of  them  had  been  considerably  enlarged  about  the  year'  1846. 
From  the  year  1849,  or  earlier,  till  shortly  before  the  commence- 
ment of  the  suit,  the  property  on  which  the  windows  were,  and 
the  vacant  piece  of  ground,  were  in  the  occupation  of  the  same 
person ;  but  there  had  not  been  any  unity  of  title. 
(1)  Law  Rep.  18  Eq..  544. 
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L.  JJ.  Mr.  BosAurffh,  Q.C.9  and  Mr.  Cracktuitt,  for  the  Defendant^  in 

1875       support  of  the  appeal : — 

ATK8LXT        The  PlaintifiTs  title  must  depend  on  the  Act  2  &  3  Will.  4, 

Glover,     c.  71,  8.  3,  and  }s  defeated  by  the  unity  of  possession :  Onlet/  v. 

Oardiner  (1);   BattidiUl  v.  Reed  (2).     There  is  no  authority 

shewing  that  a  right  to  light  can  be  claimed  otherwise  than  under 

the  statute. 

[The  Lord  Justice  Mellish:— It  is  every-day  practice  to 
plead,  1,  enjoyment  for  twenty  years  before  action ;  2,  enjoyment 
for  forty  years  before  action ;  -3,  enjoyment  from  time  immemorial ; 
4,  a  lost  grant ;  and  it  has  always  been  understood  that  a  right 
may  be  supported  on  the  third  ground,  although  it  may  be  in- 
capable of  being  supported  under  the  first  or  second.  There  are 
no  negative  words  in  the  statute  to  take  away  rights  existing 
independently  of  it.] 

At  all  events,  there  is  no  right  in  respect  of  the  new  part  of 
the  windows,  and  the  case  should  be  dealt  with  as  in  Staighi  t. 
Bum  (3). 

[The  Lord  Justice  James  : — I  do  not  believe  that  that  case  has 
ever  been  understood  as  intended  to  lay  down  the  rule  that  a 
Plaintiff  must  restore  his  windows  to  their  former  size  in  order  to 
get  an  injunction.  I  understand  it  only  to  have  meant  that  a 
Plaintiff  must  not,  pending  the  proceedings,  obstruct  his  own 
light  in  such  a  way  as  to  make  it  impossible  at  the  hearing  to 
try  the  question  of  fact  properly.] 

To  hold  that  the  Plaintiff  can  only  get  an  injunction  by  restor- 
ing the  windows  to  their  old  state  is  reasonable,  as  otherwise  the 
owner  of  them  would  acquire  an  increased  easement. 

[The  Lord  Justice  Jambs: — The  servitude  would  not  be 
increased.] 

The  case  is  not  one  for  an  injunction,  but  for  damages.  It  was 
the  object  of  Lord  Cairns^  Act  to  give  the  Court  a  discretion  as 
to  which  it  would  grant :  JaelcBon  v.  Duke  of  Newcastle  (4).    At  all 

(1)  4  M.  &  W.  496.  (3)  Law  Rep.  5  Ch.  163. 

(2)  18  C.  B.  696.  (4)  3  D.  J.  &  S.  275. 


Oloyer. 
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events  the  Plaintiff  should  not  haye  the  costs  of  the  suit,  for  he      ^  JJ- 
has  only  succeeded  in  part :  Weaiherley  v.  JBom  (1).  1875 

ATNfLST 

Mr.  Souihffate,  Q.O.,  and  Mr.  Eeary,  for  the  Plaintiff,  were  not     ^  «. 
called  upon. 

Sib  G.  Mellish,  L.  J. : — 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Bolls  in  a 
suit  for  the  interruption  of  ancient  lights. 

The  suit  appears  to  have  been  brought  originally  by  a  bill  for 
the  interruption  of  eight  ancient  lights ;  bat  the  Plaintiff  has 
only  succeeded  in  getting  a  decree  as  to  four  of  them. 

The  first  question  is,  whether  the  Plaintiff  has  made  out  his 
right  to  the  light  in  respect  of  those  four  windows.  The  ob- 
jection that  is  made  to  them  is,  that  although  they  have  been 
erected  more  than  twenty  years,  yet  there  has  been  a  unity  of 
possession,  at  any  rate,  from  the  year  1849,  if  not  before,  up  to 
vithin  a  very  short  time  before  the  filing  of  the  bill. 

In  my  opinion,  it  is  unnecessary  to  consider  whether  the  Plain- 
tiff could  have  made  out  his  right  under  the  statute  2  &  3  WilL  4, 
c  71,  because  I  am  of  opinion  that,  under  the  circumstances  of 
the  case,  the  Plaintiff  has  clearly  made  out  a  right  from  time 
immemorial. 

The  statute  2  &  3  WilL  4,  c.  71,  has  not,  as  I  apprehend,  taken 
away  any  of  the  modes  of  claiming  easements  which  existed  before 
that  statute.  Indeed,  as  the  statute  requires  the  twenty  years  or 
forty  years  (as  the  case  may  be),  the  enjoyment  during  which 
confers  a  right,  to  be  the  twenty  years  or  forty  years  next  imme- 
diately before  some  suit  or  action  is  brought  with  respect  to  the 
easement,  there  would  be  a  yariety  of  valuable  easements  which 
would  be  altogether  destroyed  if  a  Plaintiff  was  not  entitled  to 
resort  to  the  proof  which  he  could  have  resorted  to  before  the 
Act  passed. 

Now,  in  this  case  there  is  an  old  man  above  eighty  years  old, 

who  says  that  he  recollects  these  windows  all  his  life ;  that  before 

the  cottages,  in  which  the  windows  in  question  are,  became  part  of 

the  inn  to  which  they  now  belong,  they  were  occupied  as  separate 

(I)  1 H.  &  M.  349. 


286  CHANCERY  APPEALa  [L.  R. 

L.  JJ.      cottages ;  that  he  was  bom  in  one  of  them ;  and  that  the  windows 

1875        were  there  as  far  back  as  he  knew  the  cottages,  subject  to  this, 

Atotuit     that  two  of  the  windows  had  been  considerably  enlarged  in  the 

QhoTZR.     y^^  1846.    It  also  appears  that  the  cottages  were  in  existence  in 

the  year  1808,  for  in  a  deed  dated  in  that  year  they  are  conyeyed 

as  being  then  in  existence.  I  quite  agree  with  the  Master  of  the 
Bolls  that  it  must,  of  course,  be  inferred  that  the  windows  were  in 
existence  then.  Beyond  that  we  know  nothing  about  them,  and 
therefore  the  proof  is  that  the  cottages  with  the  lights  in  them 
have  existed  as  far  back  as  living  memory  goes,  and  we  haye  no 
evidence  as  to  when  they  were  built ;  and  although  there  is  clear 
evidence  of  unity  of  possession  in  the  year  1849,  and  there  is  a 
question  whether  that  unity  of  possession  may  not  have  com- 
menced between  the  years  1830  and  1840,  still  it  is  clear  that 
there  were  a  great  number  of  years  before  during  which'  there  was 
no  unity  of  possession,  and  there  is  no  evidence  that  there  ever 
was  any  unity  of  title  at  alL  Under  those  circumstances  there  is, 
I  apprehend,  clear  evidence  of  a  right  to  the  light  from  time 
immemorial,  which  is  not  in  any  way  taken  away  by  the  statute. 
I  am,  therefore,  of  opinion  that  the  Plaintiff  has  proved  his  right 
to  these  four  lights. 

Then  the  next  question  is,  whether  he  is  bound  to  reduce  the 
two  lights  out  of  the  four  which  were  enlarged  by  the  roof  being 
raised  and  the  windows  being  raised  with  it — whether  he  is 
obliged  to  bring  back  those  old  windows  to  their  old  size  as  a  con- 
dition of  obtaining  the  injunction.  I  am  of  opinion  that  he  is  not. 
That  appears  to  me  clearly  to  follow  from  the  case  of  Tdplitiff 
V.  Jones  (1),  which  I  think  governs  Courts  of  Equity  as  well  as 
Courts  of  Law.  The  principle  of  that  case  is  perfectly  plain,  that 
opening  a  new  window  or  the  enlargement  of  an  old  window  in  the 
wall  of  your  house  is  no  injury  or  wrong  at  all  to  your  neighbour. 
It  is  one  of  the  natural  rights  of  property  which  any  man  is  en- 
titled to  exercise,  and  he  cannot,  by  exercising  that  right,  lose  any 
other  right  which  he  may  have  acquired.  Therefore,  having  got 
a  right  to  the  entry  of  light  into  a  window  of  a  certain  size,  he 
does  not,  by  making  that  window  larger,  lose  his  right  to  the  entry 
of  the  light  to  the  old  part  of  it.  I  do  not  understand  upon  what 
(1)  11  H.  L.  C.  290. 
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principle  this  Court  can  say, "  We  will  not  give  you  relief  in  equity       L.  JJ. 
against  being  wrongfully  deprived  of  the  light  to  which  you  are        1875 
entitled  unless  you  do  something  which  you  are  not  bound  to  do,     atnsley 
viz.,  block  up  windows  which  you  are  perfectly  entitled  to  open  if     c^q^ 

you  please."    To  impose  such  a  condition  appears  to  me  to  be  in-        

consistent  with  the  principle  of  Tapling  y.  Jones  (1),  and  I  do  not 
think  that  there  is  any  authority  in  favour  of  it.  The  only  case 
cited  was  Staight  y.  Bum  (2),  which  appears,  I  think,  to  haye  de- 
pended upon  its  own  circumstances ;  at  any  rate,  it  is  a  case  on  an 
interlocutory  injunction,  which  cannot  bind  this  Court  in  deter- 
mining what  is  the  final  decree  to  be  made.  I  am  of  opinion, 
therefore,  that  the  Plaintiff  cannot  be  put  under  terms  to  reduce 
his  windows  to  their  old  size. 

The  next  point  that  was  raised  is  that  the  Court  ought  not  to 
grant  an  injunction,  but  ought  merely  to  give  damages.  Now  I 
am  of  opinion  that  this  is  a  case  for  an  injunction.  I  think  that 
the  Plaintiff  has  proved  his  right  to  the  ancient  vnndows.  Here 
are  rooms  in  an  inn  which  is  used  and  enjoyed  for  the  purposes  of 
an  inn,  and  the  Defendant  proposes  to  erect  a  building  within 
five  feet  of  them.  Of  course  that  would  altogether  obstruct  the 
hght  coming  to  them.  He  proposes  to  build  on  a  waste  piece  of 
ground,  and  the  Plaintiff  has  filed  his  bill  before  the  building  is 
even  commenced.  It  is  fortunate  in  this  case  that  the  bpilding 
proposed  to  be  erected  is  so  near  his  house  that  the  Plaintiff  is 
not  in  the  difficulty  in  which  Plaintiffs  often  are,  viz.,  as  to  its 
being  doubtful  whether  the  proposed  building  would  obstruct 
the  lights  or  not  Here  it  is  so  near  that  it  is  absolutely  certain 
that  it  would  obstruct  the  lights,  and  therefore,  yery  properly,  the 
Plaintiff  filed  his  bill  immediately.  I  cannot  understand  why  the 
Defendant  is  to  be  allowed  to  build  upon  a  mere  bit  of  waste  land 
so  as  to  block  up  the  rooms  of  this  public-house  which  are  neces- 
sary for  its  enjoyment.  It  appears  to  me  that  this  is  properly  a 
case  for  the  Court  to  interfere  by  injunction. 

The  only  other  point  which  was  raised  was  about  costs.    I  do 

not  see  any  reason  to  object  to  the  decision  of  the  Master  of  the 

Bolls  about  the  costs,  because  practically  the  case  as  to  the  whole 

of  the  eight  windows  depended  upon  the  same  evidence,  and  in 

(1)  11  H.  L.  C.  290.  (2)  Law  Rep.  5  Ch.  163. 
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L.  JJ.       my  opinion  the  ooste  would  not  have  been  materially  lessened  if 

1875        the  bill  had  been  filed  respecting  these  four  windows  only.    I  do 

ATN8LET     not  think  that  there  is  any  reason  to  suppose  that  the  Defendant 

OiiOTER.     vould  baye  yielded  respecting  the  four  windows,  because  he  has 

—       fought  it  all  out  respecting  the  four  windows  as  well  as  the  others. 

K  he  had  made  an  offer  to  submit  as  to  the  four  windows  the  case 

would  haye  been  different. 

I  am  of  opinion  that  the  decision  of  the  Master  of  the  Bolls  is 
right,  and  that  this  appeal  should  be  dismissed  with  costs. 

Sib  W.  M.  James,  L. J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Wedlake  &  Letts;  Mr.  F,  0.  Chreenfield. 


Feb.  22. 


L.JJ.  RICHAEDS  V.  GODDARD. 

1875 

[1871    R.    99.] 
Cross-examination^Costsif  Witness^Oen.  Ord,  Bth  Feb.,  1861,  r.  19. 

The  Plaintiff  produced  a  witness  before  the  examiner,  and  demanded 
the  expenses  of  his  production.  The  Defendant's  solicitor  objected  to  the 
amount,  but  undertook  to  pay  what  should  be  foimd  due  upon  taxation.  The 
witness  was  then  sworn,  and  the  cross-examination  proceeded.  The  Plaintiff 
then  applied  for  an  order  for  repayment  by  the  Defendant  of  the  amount 
paid  by  the  Plaintiff  to  the  witness  for  his  expenses,  or  for  taxation,  and 
payment  of  the  amount  found  due.  Yice-Chanoellor  ffall  considered  that  the 
question  had  better  be  left  till  the  hearing  of  the  cause,  and  declined  to  make 
any  order : — 

Seld,  on  appeal,  that  the  matter  was  not  one  for  judicial  discretion,  but 
that  the  Plaintiff  was  entitled,  ex  debito  justitim,  to  an  immediate  order  for 
taxation  and  payment. 

J.  HIS  was  an  appeal  from  a  decision  of  yice-Chancellor  HdU. 

The  suit  was  for  an  injunction  to  restrain  the  building  of  a  wall 
The  Plaintiff  gave  notice  of  motion  for  decree,  and  among  his 
affidavits  was  one  sworn  in  April,  1872,  by  jP.  /.  Fidd.  The 
Defendant  gave  notice  to  cross-examine  Fiddy  who  in  the  mean- 
time had  gone  to  reside  in  a  distant  part  of  America.    A  contest 


GODDABD. 
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arose  as  to  who  should,  in  the  first  instance,  pay  the  expenses  of       L.  JJ. 
bringing  him  oyer,  and  Yice-Chancellor  HaU  decided  (1)  that        1875 
the  Plaintiff  must  bring  him  oyer,  and  tender  him  for  cross-    bz^abds 
examination  before  he   could   demand  the  expenses  from  the 
Defendant. 

The  Plaintiff  accordingly  brought  the  witness  oyer,  and  a  special 
examiner  was  appointed  to  take  the  cross-examination,  which 
was  had  on  the  22nd  of  January,  1875.  Before  the  witness  was 
sworn,  the  Plaintiff's  counsel  demanded  payment  of  £150,  which 
the  Plaintiff  had  paid  Field  for  his  expenses.  The  Defendant's 
solicitor  declined  to  pay  anything  before  taxation,  but  stated  that 
the  Defendant  was  willing  to  pay  any  sum  which  on  taxation  he 
should  be  found  liable  to  pay.  The  Plaintiff's  counsel  thereupon 
said  that  the  cross-examination  might  proceed,  but  that  he  reseryed 
his  right  to  object  to  any  use  being  made  of  the  depositions  till  the 
expenses  had  been  paid.  The  cross-examination  accordingly  took 
place,  and  the  Plaintiff  afterwards  moyed  before  Yice-Chancellor 
HaU  that  the  Defendant  might  be  ordered  to  pay  him  £177  65., 
the  amount  paid  by  the  Plaintiff  to  Field,  or  that  the  expenses  of 
the  production  of  Field  might  be  taxed,  and  that  the  Defendant 
might  be  ordered  to  pay  the  amount  within  one  week  after  the 
certificate. 

The  Vice-Chancellor  haying  declined  to  make  any  order  on  this 
application,  the  Plaintiff  appealed. 

Mr.  Morgcm,  Q.C.  (Mr.  C,  Br&ume  with  him),  for  the  Appel* 
lants,  haying  stated  the  facts,  and  referred  to  Gen.  Ord.  5th  Feb., 
1861,  rule  19,  was  stopped  by  the  Court 

Mr.  Dickinson,  Q.C.,  and  Mr.  Beffff,  contra : — 

The  Yice-Chancellor  considered  that  the  hearing  was  the  proper 
time  for  making  an  order  as  to  these  costs ;  and  if  the  Plaintiff 
had  proceeded  with  ordinary  diligence  the  cause  might  haye  been 
heard  before  this.  The  Court  will  not  interfere  with  the  discretion 
of  the  Yice-Chancellor  in  such  a  case.  The  Plaintiff  must  be  taken 
to  haye  accepted  the  undertaking  of  the  solicitor  in  lieu  of  his 
right  to  be  paid  at  the  time. 

(1)  Law  Bep.  17  Eq.  238. 
Vol.  X.  2  A  1 
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L.  jj.      Sib  W.  M.  James,  L. J. : — 

l^  In  my  opinion  this  is  not  a  matter  of  discretion ;  bnt  the  Plain- 

RurnxuDs  tiff  is  asking  for  what,  according  to  the  words  of  the  order,  he  is 
GoDDABD.  entitled  to  ex  ddyito  JustUiaB.  [His  Lordship  read  Gren.  Ord.  5th 
Feb.,  1861,  rule  19.]  To  say  that  the  Plaintiff  is  only  to  be 
paid  at  the  hearing  is  against  the  words  and  the  spirit  of  this  rule. 
It  may  be  that  the  Plaintiff  had  a  right  to  say,  '^  You  shall  pay 
before  I  let  the  witness  be  cross-examined;"  but  that  is  only 
a  question  as  to  the  way  in  which  the  rule  is  to  be  enforced.  The 
order  says  he  may  demand  the  expenses.  He  did  at  the  time 
demand  the  sum  which  he  had  actually  paid  to  the  witness.  The 
Defendant's  solicitor  objected  to  the  amount,  and  refused  to  pay  it, 
but  gaye  an  undertaking  to  pay  what  should  be  found  due  on  tax- 
ation, which  must  be  taken  to  mean  as  soon  as  it  could  reasonably 
be  ascertained  by  taxation ;  and  I  cannot  think  that  the  liability 
to  pay  at  once  is  affected  by  that  undertaking  having  been  giyen. 
The  Plaintiff  is  entitled  to  an  order  for  immediate  taxation,  and 
for  payment  of  what  shall  be  found  due. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  It  is  admitted  that  the  expenses 
were  demanded  before  the  witness  was  sworn ;  and  if  no  under- 
taking had  been  given,  it  would  have  been  strange  to  say  that 
the  right  to  payment  had  been  lost  by  the  Plaintiff's  allowing 
the  cross-examination  to  proceed.  It  would  be  very  inconvenient 
to  hold  that  in  such  a  case  the  Plaintiff  must  get  the  cross- 
examination  postponed  until  the  costs  are  taxed  or  else  lose  his 
right. 

Solicitors:  Mr,  Boberson;  Mr.  Thomas  Wells. 
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DE  BAT  V.  GRIFFIN.  '  L.  Jj. 


[1870    D.    133.] 
Coats^SoHcihr'a  Lien  on  Fund—2S  A  24  Vict  c.  127,  s.  2&— Taxation. 

B.  acted  as  attorney  for  6^.  in  an  action  which  resulted  in  G^.'«  recovering 
a  large  sum.  A  bill  was  filed  by  persons  claiming  through  ^6^.  to  establish 
their  equitable  title  to  that  sum,  and  in  February,  1871,  the  Defendant  in 
the  action  paid  the  sum  recovered  into  Court  to  the  credit  of  the  cause  in 
which  B,  was  a  Defendant  in  respect  of  his  lien.  In  March,  1871,  B,  de- 
livered his  bill  of  costs  in  the  action  to  (7.  In  December,  1873,  the  suit  was 
compromised  and  the  fund  distributed,  except  a  sum  kept  in  Court  to  answer 
B,^s  claims  :— 
Held  (reversing  the  decision  of  MdHns^  V.C),  that  B,  was  not  entitled 
\  to  have  his  bill  of  costs  paid  out  of  the  fund  without  taxation,  however 
the  case  might  have  stood,  if  his  bill  had  been  delivered  at  such  a  time 
that  G.'a  right  to  tax  it  would  have  been  lost  before  the  fund  was  paid  into 
Court. 

IHIS  was  a  motion  by  the  Defendants  FotherffiU,  Lewis,  and 
Harikey,  by  way  of  appeal  from  an  order  of  Yioe-ChaxkceUov  Malins 
on  an  adjourned  summons. 

In  1866  the  Defendant. Grt^n  entered  into  a  contract  with  the 
Tliams  Sidphur  and  Copper  Company,  Limited,  for  the  construc- 
tion of  a  railway  in  Spain, 

After  the  completion  of  the  railway  disputes  arose  between 
Griffin  and  the  company  as  to  the  amount  payable  to  him,  and  he 
commenced  an  action  at  law  against  the  company  for  the  balance 
he  claimed.  The  matter  was  referred  to  arbitration.  James 
Brendon  Batten,  the  Respondent  in  the  present  appeal,  acted  as 
attorney  for  Griffin  in  the  action  and  arbitration.  In  November^ 
1870,  the  arbitrator  awarded  to  Griffin  £26,457.  In  December, 
1870,  the  Plaintiffs  in  this  cause  filed  their  bill  against  Griffin, 
the  company,  and  FotherffiU,  Lewis,  and  Hanhey,  who  claimed 
an  interest  as  incumbrancers  from  Griffin  under  an  instrument 
dated  the  28th  of  April,  1869,  and  some  other  incumbrancers,  to 
establish  the  title  of  the  Plaintiffs  to  the  £26,457  under  arrange- 
ments entered  into  between  them  and  Griffin  at  the  time  of  his 
entering  into  the  contract  to  make  the  railway.  Batten  was  made 
a  Defendant  as  claiming  a  lien  on  the  fund  for  his  costs,  and  on 
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1875        pay  £3000  into  Court  to  a  special  account — ^£971,  the  expenses  of 

Db  Bat     the  award,  to  the  person  who  had  paid  them,  and  £22,709  inta 

Gbotin.     ^o^^t  ^  ^^  general  credit  of  the  cause.    The  payments  into 

—        Court  were  made  on  the  same  day. 

On  the  nth  of  March,  1871,  Batten  delivered  to  Oriffin  his  bill 
of  costs  in  the  action  and  arbitration,  amounting  to  £3041 78. 10j.^ 
against  which  he  set  off  £1715  198.  taxed  costs  received  from  the 
company,  and  £500  received  from  CMffin^  leaving  a  balance  of 
£825  88.  lOd.  In  May,  1871,  he  put  in  his  answer  in  the  suit, 
daimmg  a  lien  on  the  fund  in  Court  for  that  sum  under  23  &  24 
Yict.  c.  127,  8.  28,  and  on  the  21st  of  January,  1873,  he  obtained  a 
charging  order  from  the  Court  of  Exchequer  under  that  Act. 

In  the  latter  part  of  1873  an  agreement  was  come  to  for  com- 
promising the  suit.  Such  compromise  was  carried  into  effect 
by  an  order  of  the  4th  of  December,  1873,  which  contained  a 
direction  that  a  sum  of  £1500  consols  should  be  carried  over 
to  a  separate  account,  ''The  account  of  Defendants  Fotherffitt, 
LewiSi  and  Eankey,  subject  to  Defendant  BaitetCB  claim  and  his- 
costs." 

In  April,  1874,  Baiten  applied  by  summons  to  have  his  costs  of 
the  suit  taxed,  and  the  amount  of  such  taxed  costs  and  the 
*  £825  88.  lOd.  raised  and  paid  out  of  the  £1500  consols.  This 
summons  was  adjourned  into  Court,  and  Vice-Chancellor  McUins, 
being  of  opinion  (1)  that  the  right  to  have  the  costs  of  the  action 
and  arbitration  taxed  had  been  lost,  made  an  order  as  asked. 

(VS  1871  Jan  23  *^*  ^^  *^®  ^"^  ^^  ^*^*  1969,  they 

^  '^         '       '     '  gave  a  notice  to  the  TharstB  Company 

Sib  R.  Maijns,  V.C.  :—  of  their  claim  against  Mr.  Griffin^  but 

It  is  perfectly  clear  that  the  money  they  did  not  give  notice  to  Mr.  Batten^ 

paid  into  Coart  on  the  8th  of  February,  who  was  conducting  the  litigation^  that 

1871,  was  paid  in  subject  to  the  lien  they  claimed  to  deprive  him  of  one 

of  Mr.  Batten  as  the  attorney  of  Mr.  iota  of  right  which  he  might  havo 

Oriffin.     Griffin  had  given  a  security  against  Mr.  Griffin ;  indeed,  they  do 

to    Messrs.    Foihergill^    Leuns,    and  not  allege  that  they  gave  any  notice  to 

Eankey^  upon  what  he  should  recover  Mr.  Batten,    The  money,  then,  on  the 

in  the  litigation  with  the  ThareiB  Com-  8th  of  February,  1871,  was  paid  into 

pany,  and  as  between  them  and  Mr.  Court,  subject  to  the  lien  of  Mr.  Batten. 

Griffin  they  were  entitled  to  the  whole  Kow,  as  between  Mr.  Batten  and  all 

of  what  Mr.  Griffin  was  entitled  to  re-  parties  eoncemed,  what  was  his  lied? 

cover.    They  state  in  their  aflSdavit  Clearly  his  lien  was  for  his  costs  to  bo 
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Mr.  Marten,  Q.C.,  and  Mr.  W.  F.  Bohiman,  for  the  Appellant  :— 
The  Bespondent  has  obtained  a  charging  order^  and  now  wishes 
to  go  behind  it  and  escape  taxation.    There  is  a  broad  distinction     Bi  Bat 

Vm 

GBIPFlTf. 


taxed  as  between  solicitor  and  client. 
Mr.  Batten  thereforei  having  this  right 
on  the  fund  brought  into  Court,  de- 
livered his  bill  of  costs  on  the  11th  of 
March.  What  was  the  right  of  Mr.  , 
Griffin  on  the  signed  bill  of  costs? 
His  right  was  to  have  that  bill  of  costs 
taxed;  and  he  might  immediately,  or 
at  any  time  within  a  year,  as  a  matter 
of  course,  have  referred  it  for  taxation. 
Mr.  Griffin^  who  was  the  person  at 
that  time  to  pay  the  bill — who  was  the 
only  client — took  no  steps  to  tax,  but 
from  the  11th  of  March,  1871,  no  ob- 
jection whatever  was  raised  to  this  bill. 
Mr.  Batten  delivered  the  bill,  Mr. 
Griffin  received  it,  and  has  had  it  in 
his  possession  for  three  years  without 
raising  any  objection ;  and  if  Mr. 
Griffin  were  the  only  person  before  me 
now,  upon  the  ground  of  acquiescence, 
the  bill  haying  been  delivered  for  three 
years,  it  cannot  be  taxed  as  of  course, 
but  only  upon  some  special  circum- 
stances shewn.  I  think  that  the  Court 
18  and  ought  to  be  slow  in  taxing  a 
solicitor's  bill  where  the  client  has  had 
it  in  his  possession  without  objecting 
to  it  for  three  years.  If  Mr.  Griffin 
was  the  only  person  interested,  I  should 
nnhentatingly  say  that  he  has  no  right 
now  to  have  this  bill  taxed,  unless  he 
shews  very  special  circumstances  for 
doing  so.  But  it  has  been  said  this 
morning,  and  an  affidavit  of  the  man- 
aging common  law  clerk  of  Messrs. 
TTumias  db  ffoUams  has  been  read  in 
support  of  the  allegation,  that  the  bill 
contains  improper  and  enormous  charges. 
Certainly  on  reading  that  affidavit  the 
charges  there  specified  seem  large,  but 
I  find  that  many  of  them  were  for 
things  done  by  the  express  order  of 


Mr.  Griffin  himself,  and  of  such  items, 
however  lavish  the  expense  might  be, 
Mr,  Griffin  (whom  I  must  treat  as  an 
intelligent  man,  and  intimately  conver- 
sant with  the  business  he  was  conduct- 
ing, which  was'  that  of  a  railway 
contractor  claiming  against  the  com- 
pany for  whom  he  made  the  railway), 
if  he  chose  to  have  that  expense  in- 
curred, could  not  complain;  and  after 
all  I  have  heard,  I  cannot  accede  to  the 
notion  that  Messrs.  FothergUl,  Letvis, 
and  Eanhey  have  any  greater  right 
against  Mr,  Baiten  than  Mr.  Griffin 
himself  had.  I  am  therefore  of  opinion 
that  if  Mr.  Griffin  were  now  the  appli- 
cant to  have  the  bill  taxed,  there  are 
no  special  circumstances  sufficient  to 
induce  me  to  deviate  from  the  ordinary 
course,  which  is  to  treat  a  solicitor's 
bill  delivered  more  than  a  year  as  con- 
clusive as  to  the  amount,  and  to  pre- 
vent the  client  having  it  taxed,  I 
acted  upon  the  same  principle  in  the 
recent  case  of  Brooks  v.  Sidehottonif 
and  held  that  after  the  client  has  had 
the  bill  in  his  jx>sses8ion,  and  has 
had  every  opportunity  of  objecting  to 
the  amount,  it  is  not  reasonable  that 
he  should  be  permitted  to  tax  it  after 
such  a  lapse  of  time  as  would  justify 
the  solicitor  in  believing  that  all  ques- 
tions between  himself  and  his  client  as 
to  amount  were  settled.  I  am  therefore 
of  opinion,  upon  these  grounds,  that 
upon  an  application  by  Mr.  Griffin 
himself  I  should  consider  him  bound 
by  the  amount  stated  in  the  bill  signed 
and  delivered. 

Now  in  this  case  it  would  be  a  griev- 
ous hardship  upon  Mr.  Batten  if  Messrs. 
FothergiUf  Leufis,  and  ffankeywere  held 
to  have  a  better  right  than  Mr.  Griffin 
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1875  one  is  only  on  the  interest  of  the  client,  the  other  is  on  the  fund 

Di  Bat  preserved,  irrespective  of  the  interest  of  the  client :    Veriiy  v, 

V,  

Okiffis* 


himself.  Mr.  Griffin  undoubtedly  did 
tell  Mr.  Batten  that  Messrs.  FothergUl, 
Lewis,  and  Eankey  had  claims  against 
him,  find  wonld  be  entitled  to  some  of 
the  money  or  all  the  money  he  re- 
covered in  the  action.  But  what  does 
he  reooYer  ?  Only  that  portion  of  the 
damage  to  which  he  is  entitled  after 
paying  his  attorney's  bill ;  and  there- 
fore if  Messn.  Fothergill,  Lewis^  and 
Eankey  intended  to  prevent  the  un- 
necessary incurring  of  costs  in  this  case, 
knowing  the  nature  of  the  claim,  they 
ought,  instead  of  leaving  Mr.  Griffin 
to  conduct  it  in  his  own  way,  and 
therefore  in  fact  permitting  him  to  act 
as  their  agent  to  conduct  the  litigation, 
and  to  say  what  copies  should  be  made, 
what  counsel  should  be  engaged,  and 
how  the  litigation  should  be  conducted, 
to  have  intervened  and  said,  ^'  We  are 
to  have  the  fruits  of  this  litigation ;  we 
cannot  have  it  conducted  in  an  unne- 
cessarily expensive  manner.  Mr.  Griffin 
has  no  interest  in  it,  and  therefore  we 
must  have  it  oonducled  economically, 
so  that  whatever  is  recovered  may  go 
to  pay  us.**  As  they  permitted  him  to 
act  without  control,  my  opinion  is  that 
they  are  bound  by  his  conduct,  and 
can  have  no  greater  right  than  Griffin 
himself  would  have  had. 

Mr.  Tearwn  has  referred  to  the  Act 
6  &  7  Vict,  a  73,  s.  38,  which  provides 
that  where  any  person  not  the  party 
chargeable  with  the  bill  shall  be  liable 
to  pay  or  shall  have  paid  such  bill, 
either  to  the  attorney  or  solicitor  or  to 
the  party  chargeable,  it  shall  be  lawftil 
for  such  person,  his  executors,  adminis- 
trators, or  assigns,  to  make  such  appli- 
cation for  a  reference  for  the  taxation 
and  settlement  of  such  bill  as  the  party 


chargeable  therewith  might  himself 
make ;  and  then  contains  this  proviso : 
''Provided  always,  that  in  case  such 
application  is  made  when  under  the 
provisions  herein  contained  a  reference 
is  not  authorized  to  be  made  except 
under  special  circumstances,  it  shall  be^ 
lawful  for  the  Court  or  Judge  to  whom 
such  application  shall  be  made  to  Uke 
into  consideration  any  additional  special 
circumstances  applicable  to  the  person 
making  ^ch  application,  although  such 
circumstances  might  not  be  applicable  to 
the  party  so  chargeable  with  the  said  bill 
as  aforesaid  if  he  was  the  party  making 
the  application.**  If,  therefore,  Messrs. 
FothergtU^  Lewis,  and  Eankey  could 
have  shewn  that  any  special  consideni- 
tions  existed  in  their  favour  which  did 
not  exist  in  favour  of  Mr.  Griffin,  then 
I  should  have  had  regard  to  them ;  hot 
in  my  opinion  there  is  not  a  tittle  of 
evidence  to  shew  that  they  are  entitled 
to  any  greater  favour  than  Mr.  Griffin 
would  have  been.  They  have  bound 
themselves  as  to  the  mode  of  con- 
ducting the  litigation  entirely  by  what 
Mr.  Griffin  did.  This  is  the  conclu- 
sion I  should  have  arrived  at  if  theie 
had  been  no  charging  order. 

Then  it  is  ui^ed  that  Mr.  BaUen 
has  obtained  a  charging  order.  Now^ 
first,  does  a  solicitor  by  obtaining  a 
charging  order  abandon  the  lien  which 
he  had  before  it  was  made  ?  There  has^ 
been  cited  to  me  what  Lord  Mdan 
said  in  Balch  v.  Symes  (T.  &  R.  87), 
that  by  taking  security  the  solicitor 
abandons  his  lien.  No  doubt  Lord 
Eldim  said  what  is  perfectly  correct,  as 
mostly  what  he  said  was  correct,  but 
what  does  he  mean  by  taking  a  secu- 
rity ?    He  does  not  mean  if  a  man  has- 
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Wylde  (1) ;  Bailey  y.  BirchaU  (2).    The  lien  can  only  be  such  as 
is  given  by  the  statute^  i,e.^  for  taxed  costs. 

Mr.  /.  Pearwm,  Q.O.,  and  Mr.  Miliary  for  Batten:— 

There  cannot  be  any  taxation  of  a  bill  after  a  year,  except 
under  special  circumstancesy  and  no  special  circumstances  of  any 
description  are  alleged  here.  The  incumbrancers  stand  in  no 
better  position  than  Chriffin  himself. 


L.JJ. 
1875 


a  lien  upon  a  fund,  and  he  takes  a 
written  order  also  that  he  shaU  have 
that  lien,  that  he  abandons  the  lien. 
It  cannot  be  so,  because  he  has  the  same 
thing  as  he  had  before.  What,  then, 
ia  the  effect  of  taking  this  charging 
order?  It  ma  clearly  unnecessary  to 
obtain  It,  and  I  do  not  think  it  was  a 
wise  thing  to  obtain  it,  but  I  cannot 
say  that  the  charging  order  prejudices 
any  right  which  Mr.  Batten  previously 
had.  The  charging  order  therefore 
must,  in  my  opinion,  as  Mr.  Feaiwn  in 
his  reply  contended,  be  regarded  only 
as  an  additional  security,  if  additional 
security  were  wanted,  which  for  the 
reasons  I  have  stated  it  was  not 

But  then  it  has  been  ai^ed  that  I 
must  treat  this  case  as  if  it  depended 
upon  the  charging  order  only.  As  that 
point  has  been  so  strenuously  argued, 
and  has  occupied  so  much  of  the 
time  of  the  CSourt,  I  think  it  right  to 
give  my  opinion  upon  that  subject. 
If  it  rested  merely  upon  that,  I  am 
honnd  to  say  that  I  should  be  obliged 
to  come  to  a  conclusion  in  fisivour  of 
Messrs.  FathergUlj  Lewis^  and  Eankey, 
because  I  think  by  the  terms  of  the 
28th  section  the  charging  order  can 
only  be  for  taxed  costs ;  and  if,  there- 
fore, the  right  of  the  solicitor  depended 
solely  upon  the  charging  order,  I  must 
take  the  right  as  it  is  conferred,  that  is, 
as  a  right  to  have  taxed  costs  only. 
But  if  the  solicitor  has  a  lien  upon  the 


fund,  as  in  the  present  case,  which 
gives  him  abundant  security  without  a 
charging  order,  he  does  not  want  to 
have  this,  which  gives  him  taxed  costs 
only,  because  he  has  that  already  which 
gives  him  the  amount  of  the  costs 
which  the  parties  have  taxed  for  them- 
selves. A  man  is  not  obliged  to  tax  a 
bill.  Taxing  a  bill  means  ascertaining 
through  the  Taxing  Master  what  is 
justly  due  upon  it.  The  client  may  be 
his  own  taxing  master,  and  say,  "I 
think  your  bill  is  reasonable.  Tou 
have  delivered  a  bill  for  £500  for  a 
litigation  of  a  troublesome  character. 
I  admit  it  is  a  proper  bill,  and  I  quite 
admit  that  that  is  the  amount  I  should 
pay.**  That  is  taxing  it  for  himself. 
But  "  taxed  costs  ^  means  taxed  by  the 
Taxing  Master ;  therefore  if  Mr.  BatteiCs 
right  depended  solely  upon  the  charg- 
ing order,  I  should  have  come  to  the 
conclusion  that,  inasmuch  as  it  would 
in  that  case  have  been  a  new  right 
given  to  him  by  the  Act  of  Fftrliament, 
he  could  only  have  taken  that  which 
the  Act  gives  him,  namely,  the  amount 
of  his  taxed  costs.  But  for  the  reasons 
I  have  stated  I  am  of  opinion  that  his 
right  does  not  depend  upon  the  charg- 
ing order,  but  upon  his  general  lien 
upon  the  fund  which  has  been  paid 
into  Court. 

(1)  4  Drew.  427. 

(2)  2  H.  &  M.  871. 
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L.  jj.      Sib  W.  M.  James,  L. J, : — 

}^  I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  must  he 

])■  Bat  discharged.  The  case  has  nothing  to  do  with  the  SdUcUorz  Ad, 
GBiirm*  (6  &  7  Yict.  c.  73),  it  is  the  case  of  an  application  to  deal  with  a  fond 
in  Court,  and  the  Court  must  ascertain  what  the  parties  are  entitled 
to.  At  the  time  when  the  fund  was  brought  into  Court  no  bill  had 
been  deliyered ;  there  was  therefore  no  claim  for  any  ascertained 
amount  of  costs.  The  attorney  said, ''  I  haye  a  claim  on  the  fund 
for  my  costs,"  ie.,  for  taxed  costs,  and  that  being  his  right  that 
right  was  preseryed.  His  right  at  that  time  was  to  taxed  costs, 
and  that  is  the  right  which  the  Court  has  to  giye  him ;  the 
quarUum  is  to  be  ascertained  in  the  ordinary  way.  The  case  is 
similar  to  other  cases  of  paying  costs  out  of  a  fund.  Nothing 
which  was  done  by  the  legal  holder  of  the  fund  after  the  lien 
was  created  could  alter  the  rights  of  the  real  owners.  The  order 
of  the  Vice-Chancellor  must  be  discharged,  and  an  order  for 
taxation  made,  but  not  under  the  SoltcUors  Act.  The  costs  will 
be  taxed  as  between  solicitor  and  client,  and  the  costs  of  the 
taxation  will  not  depend  on  the  result,  but  the  solicitor  will  haye 
them  in  any  eyent. 

Sib  G.  Mellish,  L.  J. : — 

If  the  bill  had  been  deliyered,  and  a  twelyemonth  had  elapsed 
before  the  fund  was  paid  into  Court,  the  case  might  haye  stood 
otherwise;  but  here  there  was  no  right  to  costs  free  from  taxation 
when  the  fund  was  paid  in,  and  the  right  then  existing  cannot  be 
altered* 

Solicitors :  Mr.  /.  B.  Batten  ;  Messrs.  HoUams,  Son,  db  Coward. 
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FISHER  &  COMPANY  v.  APOLLINARIS  COMPANY.  l.  Jj. 

[1876    F.    13.]  ^ 

Bepeated  FubliixUioiv^Libd—Comjprimite  of  Criminal  Proceedings— Duress.       Mdnh23. 

The  proBecutors  in  a  tmde-mark  case  offered  no  eridence  again st  the 
offender,  and  he  was  acqnitted,  he  giving  a  letter  of  apology,  with  autho* 
rity  to  the  prosecators  to  make  such  nse  of  it  as  they  might  think  necessary. 
The  prosecutors  published  this  letter  by  advertisements,  and  continued  to  do 
so  for  nearly  two  months : — 

Held^  that  the  arrangement  a&  to  the  apology  was  not  void  as  made  under 
duress,  and  that  the  prosecutors  could  not  be  restrained  from  continuiug  to 
publish  the  letter. 

Where  an  offence  is  of  such  a  nature  that  the  offender  may  be  proceeded 
against  either  civilly  or  criminally,  there  is  nothing  illegal  or  improper  iu 
a  compromise  of  the  criminal  proceedings  taken  against  him. 

Order  of  Malins,  V.C,  reversed.  , 

IHE  bill  in  this  case  was  filed  by  a  company  called  Fisher  dk 
Company,  Limited,  and  by  Eugene  Fisher,  as  Plaintiffs,  against  a 
company  called  the  ApoUinaria  Company,  Limited,  and  stated  that 
Fisher  had  for  some  time  carried  on  the  business  of  mineral  water 
manufacturer.  That  a  company  called  Fisher  &  Company,  Limited, 
was  duly  xegistered  for  the  purpose  of  acquiring  and  carrying 
on  the  business  aforesaid ;  and  by  an  agreement,  dated  the  9th 
of  October,  1874,  and  made  between  Fisher  of  the  one  part, 
and  E.  J.  Drew,  on  behalf  of  Fisher  &  Co.,  of  the  other  part, 
fisher  agreed  to  sell  to  the  company,  when  incorporated,  his 
stock  and  goodwill  in  the  business.  That  in  October,  1874,  the 
ApoUinaris  Company  instituted  a  prosecution  against  Fisher  for 
having  unlawfully  inclosed  mineral  water  in  certain  bottles  having 
thereon  the  trade-mark  of  the  ApoUinaris  Company.  That  the 
police  magistrate  committed  Fisher  for  trial,  he  being  allowed  to 
enter  into  his  own  recognizances  to  appear.  That  at  the  trial  no 
evidence  was  offered  agamst  Fisher,  and  a  verdict  of  not  guilty  was 
returned ;  and  in  pursuance  of  an  agreement  in  that  behalf,  but 
under  duress  of  the  said  criminal  proceedings,  Fisher  signed  and 
gave  to  the  Defendants  a  letter  in  writing  as  follows : — 

"  Apology. — ^To  the  ApoUinaris  Company,  Limited. 
"Gentlemen, — ^You  having  instituted  a  prosecution  for  mis- 
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L.  jj.       demeanour  against  me  for  having  sold  as  ApoUinaria  water,  water 
1875        which  was  artificially  manufactured  in  this  country  in  imitation  of 
Fismft Go.  ^^^  which  you  import  from  the  ApoUinaria  Brunnen^  NettenahVy 
Apoluha  s  '^^T^^^y  *^^  ^^  which  you  have  the  exclusive  agency,  and  having 
Company,    been  committed  to  take  my  trial  for  that  offence,  I  hereby  beg  to 
assure  you  that  I  sold  the  water  in  question  without  any  know- 
ledge that  the  same  had  been  improperly  manufactured.    I,  how- 
ever, desire  to  express  to  you  my  deep  sorrow  that  I  should  under 
such  circumstances  have  been  induced  to  sell  or  dispose  of  such 
aerated  water,  and  I  hereby  offer  the  fullest  apology  to  you  in  my 
power,  and  trust  that  you  will  not  further  continue  proceedings 
against  me. 

"  I  authorize  you  to  make  such  use  of  this  apology  as  you  may 
think  necessary. 
"Dated  this  14th  day  of  December,  1874. 

*' Euffene  Fisher:' 

That  the  ApoUinaria  Company^  on  or  about  the  16th  of  December, 
commenced,  and  had  ever  since  continued,  to  publish  or  insert  in 
the  London  daily  and  other  papers  the  above-stated  written 
apology.  That  the  effect  of  the  extensive  and  continuous  pub- 
lication of  this  advertisement  had  been  most  prejudicial  both  to 
Fiaker  and  to  Fiaker  &  Co.,  by  deterring  the  public  from  taking 
shares  in  that  company,  and  thus  preventing  the  company  from 
being  in  a  position  to  carry  out  their  agreement  with  Fisher,  and 
also  by  injuring  the  trade  and  business  which  Fiaher  <&  Co.  had 
agreed  to  purchase  from  Fiaher;  and  that  such  continued 
advertisement  would  have  the  effect  of  destroying  the  business 
of  Fiaher,  which  the  company  had  been  formed  to  purchase. 
That  much  correspondence  had  passed  between  the  solicitors  on 
both  sides.  And  the  bill  set  out  the  correspondence,  beginning 
with  a  complaint  by  Fiaher' a  solicitors  on  the  19th  of  January, 
1875,  and  containing  an  account  given  by  them  of  the  circum- 
stances under  which  Fiaher  had  bought  the  mineral  water  and 
bottles  in  question.  And  the  bill  charged  that  the  advertisement 
was  inserted  with  the  fraudulent  intent  to  destroy  the  business 
which  Fiaher  &  Co.  had  agreed  to  purchase ;  that  the  agreement, 
having  been  entered  into  under  duress,  was  null  and  void,  and  that 
the  authority  given  was  revokable,  and  was  reyoked  by  Fiaher, 
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and  that  in  the  advertisement  the  nature  of  the  charge  against 
Fisher  was  incorrectly  set  forth.  And  the  bill  prayed  that  the 
Defendants  might  be  restrained  from  publishing  the  advertise- 
mept,  and  might  pay  damages  to  Fisher  dk  Co.,  and  also  to 
Fisher.    The  bill  was  filed  on  the  5th  of  February,  1875. 

To  this  bill  the  ApoUinaris  Company  demurred  generally. 

The  Yice-Chancellor  Matins  overruled  the  demurrer  (1). 

The  Defendants  appealed. 


UJJ. 

1875 


(1)  1875.  Feb.  25. 
Sib  R.  Mai«ik8,  V.C.  : — 

[His  Honour  read  the  allegations 
in  the  bill,  and  the  correspondence, 
and  obeerved  that  no  doubt  the  inten- 
tion was  that  the  apology  should  be 
advertised,  but  it  must  have  been  im- 
plied from  the  nature  of  the  transac- 
tion that  a  reasonable  use  should  be 
made  of  such  a  document,  and  that  it 
was  not  to  be  made  a  means  of  perse- 
cnting  Wither  and  holding  him  up  to 
contempt  eyery  day  of  his  life;  and 
that^  according  to  the  statements  made 
in  the  letters  of  Fisher's  solicitors,  his 
offence  was  very  slight.  His  Honour 
then  continued : — "} 

There  is  an  allegation  that  the  con- 
tinuing to  publish  these  adyertisements 
will  be  ruinous  to  the  Plaintiffs*  busi- 
ness; and  that  is  admitted  to  be  true. 
Does  justice  require  that  these  adver- 
tisements should  be  allowed  to  continue 
as  long  as  this  company  exists  and 
Fither  lives?  Are  they  to  be  at 
liberty  to  parade  him  before  the  public 
every  day  of  his  life,  as  having  com- 
mitted an  offence  of  this  very  small 
character,  for  which  they  have  elected 
to  prosecute  him  criminally  ?  I  quite 
^ree  that  the^  were  at  liberty  several 
times  to  advertise  the  apology  in  order 
to  inform  the  public  that  Apdlinaris 
water  of  a  spurious  character  had  been 
sold,  and  thus  to  obtain  some  protec- 
tion in  their  trade.  But  are  they  at 
liberty  to  repeat  this  every  day  of  this 
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man's  life,  and  to  parade  this  in  the 
public  papers,  and  make  his  life  a 
burden  to  him?  I  think  that  this 
power  which  he  gaye  them  to  advertise 
ought  to  be  exercised  in  a  reasonable 
and  proper  manner.  A  reasonable  and 
proper  manner  would  be  to  issue  four 
or  five  advertisements  at  the  interval 
of  a  week  if  they  thought  fit ;  but  to 
continue,  as  I  am  satisfied  they  intend 
'  to  continue,  this  as  long  as  this  man 
lives,  to  insult  him  every  day  by  re- 
minding the  public  that  he  has  been 
prosecuted  criminally,  is,  in  my  opinion, 
a  most  unreasonable  and  improper  use 
of  the  apology,  and  one  which,  I  think, 
this  Court  would  be  fully  justified  and 
called  upon  to  prevent. 

Now,  with  regard  to  the  principles 
of  law  applicable  to  the  case,  I  do  not 
think  there  is  much  difficulty,  because 
1  take  it  on  the  broad  ground  that 
supposing  this  man  had  gone  to  trial 
and  had  been  convicted  of  this  offence 
(which  I  do  not  believe  possible,  if 
there  is  any  truth  in  his  statement)— 
but  if  he  had  been  convicted  of  a  mis- 
demeanour, would  they  have  been  jas- 
tified  in  inserting  an  advertisement 
every  day  of  the  man's  life  stating  to 
the  public  that  he  had  been  on  a  cer-r 
tain  day  so  convicted?  A  man  expiates 
his  offence  by  undergoing  the  sentence 
which  the  tribunals  of  his  country  im- 
pose upon  him,  and  when  he  has 
completed  the  sentence,  whatever  it 
may  be,  whether  the  payment  of  a 
fine  or  imprisonment,  nothing,  in  my 


300 


GHANCEBY  APPEALS. 


[LB, 


L.  JJ.         Mr.  Glasse,  Q.C.,  and  Mr.  Bavey^  for  the  Appellants : — 

J5^  This  is  either  a  libel  or  it  is  not,  and  in  neither  case  can  this 

F18BBB  &  Co.  Court  interfere :  Prudential  Assurance  Company  v.  Knott  (1).    The 
ApoLLiNABifi  Plaintiff  Fisher  gave  us  authority  to  publish  this,  and  how  can 

Ck)MPASY. 


opinion,  can  be  more  improper  tban 
that  he  should  bave  it  thrown  in  his 
face  every  day  that  he  had  been  so 
convicted;  and  nothing  can  be  more 
improper  than  that  those  who  accept 
an  apology  should  think  it  justifiable 
to  use  it  for  such  a  purpose.  I  am 
very  much  inclined  to  think  that  upon 
the  law  of  the  subject  the  decision  in 
the  case  of  Williams  v.  Bayley  (Law 
Bep.  1  H.  L.  2CX))  is  applicable  to  this 
case.  [His  Honour  then  stated  the 
facts  of  that  case.]  Now  the  obser- 
vations there  made  doubtless  referred 
to  the  particular  case  then  before  the 
House  of  Lords,  viz.,  compounding  a 
felony.  That  was  a  felony,  this  was  a 
misdemeanour.  They  have  thought 
fit  to  compound  a  misdemeanour,  and 
I  am  by  no  means  satisfied  that  there 
is  any  justification  for  the  course  they 
have  pursued.  If  they  choose  to  com- 
pound a  misdemeanour,  I  am  inclined 
to  think  that  the  argument  is  very 
well  founded,  that  they  are  not  at 
liberty  to  avail  themselves  of  the  com- 
|X)unding  of  a  misdemeanour  to  turn  it 
to  their  profit,  and  certainly  not  to 
turn  it  to  the  destruction  of  the  man 
from  whom  they  have  obtained  such 
an  apology.  It  is  clear  that  Lord 
Westbury  in  that  case  did  not  intend 
to  limit  his  observations  to  compound- 
ing a  felony,  because  he  says  (p.  220) : 
**  Now,  such  being  the  nature  of  the 
transaction,  my  Lord?,  I  apprehend 
the  law  to  be  this,  and  unquestionably 
it  is  a  law  dictated  by  the  soundest 
considerations  of  policy  and  morality, 
that  you  shall  not  make  a  trade  of  a 
felony.  If  you  are  aware  that  a  crime 
has  been  committed,  you  shall  not  con- 


vert that  crime  into  a  source  of  profit 
or  benefit  to  yourself.  But  that  is  the 
position  in  which  these  bankers  stood. 
They  knew  well,  for  they  had  before 
them  the  confessing  criminal,  that  for- 
geries had  been  committed  by  the  son, 
and  they  converted  that  fact  into  a 
source  of  benefit  to  themselves  by 
getting  the  security  of  the  father. 
Now  that  is  the  principle  of  the  law, 
and  the  policy  of  the  law ;  and  it  is 
dictated  by  the  highest  considerations. 
If  men  were  permitted  to  trade  upon 
the  knowledge  of  a  crime,  and  to  con- 
vert their  privity  to  that  crime  into 
an  occasion  of  advantage,  no  doubt  a 
great  legal  and  a  great  moral  offence 
would  be  committed."  A  misdemeanour 
is  also  a  crime,  and  proceeding  on  the 
ground  that  this  apology  having  been 
accepted,  the  Defendants  were  bound 
to  use  it  in  a  proper  and  reasonable, 
and  not  in  an  oppressive,  manner,  and 
not  so  as  to  destroy  the  commercial 
character  of  Fisher,  and  render  it  im- 
possible, as  he  has  alleged,  for  him  to 
carry  on  his  trade  with  any  advantage. 
I  think  also  that,  inasmuch  as  they 
thought  fit,  instead  of  taking  him  to 
trial,  to  compound  with  him,  they 
cannot  turn  that  compounding  to  their 
own  advantage.  I  also  think  that 
their  proceedings  were  improper  upon 
this  ground — that  they  knew  very  well 
that  the  offence  was  so  purely  acci- 
dental and  so  trivial  that  if  they  had 
gone  to  trial  the  man  would  unques- 
tionably, in  my  opinion,  have  been 
acquitted. 

On  every  ground,  therefore,  the  de- 
murrer must  be  overruled. 

(1)  Law  Hep.  10  Ch.  142. 
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he  complain  of  us  for  doing  so?    If  we  were  to  be  restricted,  he      L.  JJ. 
should  have  made  that  part  of  the  agreement.    Howeyer,  as  a       1875 
matter  of  fact,  we  haye  now  discontinued  the  publication.  FisHra  &  Co, 

V, 

Mr.  John  Cvihr  (Mr.  Higgim,  Q.C.,  with  him)  for  the  Plain-  ^^^ 
tiffs:—  

If  this  is  a  libel,  it  is  not  certain  that  the  Court  will  not  inter- 
fere :  Dixctn  y.  Holden  (1).  Moreoyer,  if  this  apology  was  giyen 
under  duress,  the  agreement  as  to  publication  is  yoid.  It  is  con- 
trary to  law  to  conyert  a  crime  into  -a  profit :  Williams  y.  Bayley  (2). 
No  doubt  the  crime  there  was  a  felony  ;  but  the  same  rule  applies 
to  a  misdemeanour,  and  it  is  doubtful  whether  compounding  a 
misdemeanour  is  lawful:  8teph.  Comm.  (3).  Here  they  have 
traded  on  their  knowledge  of  a  crime  haying  been  committed, 
and  are  using  that  knowledge  to  crush  a  riyal. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellor  in  this 
case  must  be  discharged  and  the  demurrer  allowed. 

The  case  is  yery  simple.  Fisher  was  foimd  seUing  water,  which 
was  not  ApoUinaris  water,  in  bottles  bearing  the  mark  of  the 
ApcHlinaris  Company.  They  did  not  sue  him,  as  they  might 
haye  done,  either  at  law  or  in  this  Court,  but  they  proceeded 
against  him  before  a  magistrate  under  the  Trade  Marks  Act  (25  & 
26  Yict.  c.  88).  The  question  to  be  decided  was,  whether  he  was 
selling  with  a  guilty  knowledge  that  the  water  he  was  selling  was 
not  genuine.  There  was  eyidence  on  both  sides,  and  the  magis- 
trate came  to  the  conclusion  that  there  was  a  case  to  go  to  a  jury, 
aad  committed  FisJier  for  trial,  taking  his  own  recognizances  for 
his  appearance.  At  the  trial  no  evidence  was  giyen,  and  a  yerdict 
of  not  guilty  was  entered.  It  is  not  alleged  when  the  agree- 
ment was  made,  but  in  pursuance  of  an  agreement  with  the 
Defendants,  Fisher  signed  and  gaye  to  them  a  written  apology, 
which  was  no  doubt  part  of  the  arrangement  under  which  the  pro- 
secution was  abandoned.  [His  Lordship  then  read  the  letter.] 
It  was  contended  that  the  whole  of  this  proceeding  was  against 

(1)  Law  Rep.  7  Eq.  488.  (2)  Law  Rep.  1  H.  L.  200. 

(3)  6th  Ed.  vol.  iv.  p.  321. 
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L.  JJ.  the  policy  of  the  law,  and  that  the  Defendants  had  made  an  im- 
1875  proper  use  of  criminal  proceedings  to  obtain  this  apology.  No 
FwHEB&Co.  authority  was  cited  for  this  proposition.  The  same  apology  might 
\poLLTNARi8  ^^^®  "^^^  givcn  and  accepted  if  a  suit  in  this  Court  had  been 
Company,  threatened.  This  is  one  of  those  misdemeanours  where  the  person 
injured  has  the  choice  between  a  civil  and  a  criminal  remedy.  It 
was  no  more  a  yiolation  of  the  law  to  accept  an  apology  in  such  a 
case  than  it  would  be  to  compromise  an  indictment  for  a  nuisance 
or  for  not  repairing  a  highway  on  the  terms  of  the  Defendants 
agreeing  to  remove  the  nuisance  or  repair  the  highway.  Offences 
of  this  kind  are  indictable,  but  it  is  not  against  the  policy  of  our 
law  to  allow  the  injured  person  to  enter  into  a  compromise  with 
regard  to  them.  Fisher  said  that  he  bought  the  water,  but  rather 
eluded  the  main  question ;  the  company,  however,  accepted  the 
apology,  and  were  authorized  by  Fisher  to  use  it  as  they  pleased. 
This  was  the  bargain  which  was  come  to  by  Fisher  with  full 
knowledge  of  what  he  was  doing ;  and  the  Defendants  have  simply 
done  what  he  authorized  them  to  do.  The  publication  under  such 
circumstances  can  hardly  be  a  libel,  and  even  if  it  was,  there  is 
abundance  of  authority  that  this  C!ourt  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel  merely  because  it  is  a  libel 

But  the  Plaintiff)  further  complain  that  the  Defendcmta  are 
using  this  letter  in  a  way  which  will  do  them  material  damage.  I 
am  not  aware  of  any  principle  on  which  this  Court  can  say  whether 
such  a  thing  can  be  used  one  hundred  times  or  once.  Fisher  had 
at  his  trial  the  benefit  of  the  apology,  and  I  cannot  see  on  what 
ground  of  equity  this  bill  rests.  It  was  said  that  the  publication 
would  damage  Fisher^s  character,  and  therefore,  indirectly,  the 
property  of  the  company  who  had  bought  his  business.  That 
really  amounted  to  nothing  but  this,  that  the  publication  was  a 
libel.  The  bill  is  not  sustainable,  and  the  demurrer  ought  to  have 
been,  and  must  be  now,  allowed  with  costs.  There  will  be  no  costs 
of  the  appeal. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  question  is,  whether  on  this  bill 
there  appears  any  ground  upon  which  a  Court,  of  Equity  can 
restrain  the  publication  of  this  apology.     The  most  plausible 
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ground  alleged  is,  that  it  was  obtained  under  duress  of  criminal       L.  Jj. 
proceedings.     But,  in  the  first  place,  the   bill  does  not  allege        1875 
that  the  apology  was  written  before  the  acquittal,  and  even  if  Fishsb  &  Co. 
the  apology  was  written  before  the  acquittal,  that  would  be  no  apollinaris 
reason  for  the  interference  of  this  Court     If  this  was  any  ground     CJompany. 
for  restraining  the  publication,  it  would  be  a  ground  for  restraining 
the  first  publication. 

But^  in  my  opinion,  there  is  no  objection  to  the  compromise  of  a 
charge  of  this  sort  on  such  terms.  The  complaint  was  that  Fisher 
had  used  the  trade-mark  of  this  company.  Now,  preyiously  to  the 
Trade  Marks  Act  (25  &  26  Vict.  c.  88),  the  sole  remedy  for  the 
wrong  complained  of  by  the  company  would  have  been  by  action 
at  law  or  suit  in  equity,  but  under  this  Act  the  wrong  became  also 
the  subject  of  a  criminal  prosecution.  There  was  no  authority  for 
saying  that  it  was  wrong  in  the  prosecutors  to  withdraw  from  such 
a  charge  of  this  kind.  The  prosecutors  allowed  him  to  state  that 
his  offence  was  not  wilful,  and  accepted  an  apology.  Such  com- 
promises are  constantly  made  before  criminal  Courts  in  cases  of 
assault  or  libel.  In  some  cases  there  is  a  payment  of  money ;  in 
other  cases,  no  payment  at  all ;  and  it  has  never  been  considered 
that  there  was  anything  wrong  in  such  transactions.  It  would, 
of  course,  be  different  if  there  was  any  case  alleged  of  extorting 
money  under  threats. 

It  is  clear,  therefore,  that  the  first  publication  could  not  have 
been  stopped;  and  it  is  clear  that,  the  first  publication  being 
lawful,  there  would,  in  the  absence  of  any  special  agreement,  be 
no  ground  for  restraining  the  subsequent  publication.  No  such 
agreement  is  alleged,  and  the  Defendants  are  positively  author 
rized  to  make  such  use  of  the  letter  as  they  may  think  necessary. 
The  Defendants  have  been  guilty  of  no  legal  wrong,  and  I  cannot 
see  that  they  are  not  entitled  to  publish  this  letter  merely  because 
it  affects  Fisher's  character. 

Solicitors :  Mr.  A.  E.  Copp  ;  Mr.  Hacon. 


Feb  19. 
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li.JJ.  Ex  parte 'HATWEWES.    In  rfl  ANGEL. 

1875 

Liquidaiion—Btlh  of  Exchange—Ban&ruptey  Act^  1869,  s.  126. 

The  acceptor  of  two  bills  of  excbange,  which  had  not  to  his  knowledge 
been  negotiated,  took  proceediogs  for  liquidation  by  composition,  and  in  his 
list  of  creditors  entered  the  drawer  as  his  creditor  for  the  amoont  of  the  bills, 
without  stating  that  the  debt  was  due  on  bills  of  exchange.  The  bills  had, 
in  fact,  been  negotiated,  and  the  holder  received  no  notice  of  the  meeting  of 
creditors : — 

Edd,  that  the  holder  was  not  bound  by  the  resolutions  at  the  meeting, 
and  was  entitled  to  pursue  his  remedies  irrespectively  of  them. 

The  resolution  for  a  composition  was  confirmed  on  the  8th  of  October, 
1874 ;  the  holder  commenced  an  action  on  one  of  the  bills  of  exchange  on 
the  5th  of  November,  and  the  first  instalment  of  the  composition  was  payable 
on  the  9th  of  January,  1875  : — 

Held,  that  it  was  too  late  after  this  for  the  debtor  to  have  time  allowed 
him  to  remedy  the  mistake  under  the  Banhrujitcy  Act,  1869,  s.  126, 
clause  8. 

X  HIS  was  an  appeal  by  Mathewes  from  an  order  of  Mr.  Regis- 
trar Broiigham  staying  without  security  all  proceedings  under  a 
debtor's  summons  issued  by  him  against  J.  P.  Angela  until  the 
Court  in  which  any  proceedings  commenced  or  to  be  commenced 
by  Mathewes  against  Angel  for  the  recovery  of  the  amount  men- 
tioned in  such  summons  should  haye  come  to  a  decision  thereon. 

Angel,  a  trader,  accepted  two  bills  of  exchange  drawn  upon  him 
by  J.  H.  Langdan ;  one,  dated  the  19th  of  June,  1874|  for 
£46  28.  9i.,  and  the  other,  dated  the  1st  of  August,  1874,  for 
£45  lis.  8(2.,  each  being  payable  four  months  after  date. 

On  the  12th  of  September,  1874,  Angel  presented  a  petition  for 
liquidation  by  arrangement  or  composition,  and  in  his  list  of  cre- 
ditors inserted  Langdon  as  a  creditor  for  £92  Os,  ScZ.,  simply 
mentioning  it  as  a  debt  without  any  reference  to  the  fact  of  its 
being  due  on  bills  of  exchange.  The  bills  had,  in  fact,  been  in- 
dorsed to  Mathewes,  one  on  the  15th  of  July,  and  the  other  on  the 
11th  of  August.  No  notice  was  given  to  Mathewes  o{  the  liquida- 
tion proceedings,  nor  was  he  aware  of  them  until  after  the  first  bill 
became  due.  The  first  general  meeting  of  creditors  was  held  on 
the  28th  of  September,  and  the  requisite  majority  passed  resola- 
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tions  to  accept  a  composition  of  5b.  in  the  poand.    These  resolu-       L.  JJ. 
tioDs  were  confinned  at  a  second  general  meeting  on  the  8th  of       1875 
October.  Jbpatu 

On  the  5th  of  November,  Maihewes   commenced  an  action   M*™*'""- 
against  Angel  on  the  first  bill,  and  on  the  10th  of  December     anobl. 
seryed  him  with  a  debtor's  summons  for  the  amount  of  the  two 
bills. 

Angd  applied  to  dismiss  the  summons,  on  the  ground  that 
Maihewes  was  bound  by  the  composition,  and  on  the  hearing  of 
the  application,  on  the  22nd  of  December,  the  Begistrar  made  the 
order  under  appeal. 

On  the  9th  of  January  the  first  instalment  of  the  composi- 
tion became  due,  and  was  tendered  to  MathefweSj  who  refused  to 
accept  it. 

On  the  11th  of  January,  Maihewes  gave  notice  of  appeal  motion. 
The  appeal  was  opened  before  the  Lord  Justice  James  on  the 
29th  of  January,  flis  Lordship  was  clearly  of  opinion  that  the 
case  was  one  which  oaght  to  be  disposed  of  without  a  trial  at 
law;  but  there  appearing  to  be  some  doubt  as  to  whether 
Maihewes  was  the  holder  of  the  bills  at  the  time  when  the  pro- 
ceedings for  liquidation  were  commenced,  it  being  deposed  by 
Angd  that  Langdon  had,  on  the  8th  of  September,  given  him 
notice  that  he  was  still  the  holder  of  the  bills,  the  order  of  the 
Begistrar  was  discharged,  and  the  appeal  was  ordered  to  stand  over  • 
to  the  19th  of  February  for  the  examination  of  Angd^  Maihewes^ 
and  Langdon.  These  parties  were  examined  in  Court,  and  it  was 
established  that  Maihewes  had  become  the  holder,  as  stated  above. 

Mr.  TTmsfotr,  Q.C.,  and  Mr.  Aspland^  for  the  Appellant : — 

Maihewes  was  the  holder  of  the  bills  of  exchange  at  the  time, 
he  is  not  entered  as  a  creditor,  nor  have  the  provisions  of  the 
clause  as  to  bills  of  exchange  been  complied  with.  Maihewes^ 
therefore,  is  not  bound  by  the  composition,  and  is  at  liberty  to 
prooeed  to  make  Angd  a  bankrupt. 

Mr.  De  flfaw,  Q.C.,  and  Mr.  Bagley,  for  Angel: — 

The  case  is  within  the  intention  of  the  proviso  as  to  bills.  Angd 
did  not  know  that  Maihewes  was  the  holder,  and  honestly  did  the 
VouX.  2B  1 
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L.  JJ.      best  he  could  by  statmg  the  amount  of  the  debt  and  the  person  to 
1875       whom  he  believed  it  to  be  owing. 

Eatparu         ["The  LoRD  JUSTICE  Mellish  :— This  gave  Langdoti  the  power 
iti  f«       ^  ^^^    ^^  Angd  had  entered  the  debt  as  due  on  bills  of  ex- 
change, Lanffdon  would  have  had  to  produce  them  before  voting.] 

If  Anffd  had  stated  that  he  did  not  know  the  holder,  Lanffdon  j 
supposing  he  had  not  negotiated  the  bills,  would  have  had  ground  of 
complaint,  and  would  have  alleged  that  there  was  no  ignorance,  as 
he  had  told  the  debtor  two  days  before,  that  he  still  held  the  bills. 
In  such  a  case  it  may  be  considered  the  duty  of  Matliewes  to  give 
notice  to  Angd.  Will  the  Court  lay  down  that  because  down  to 
the  last  moment  an  acceptor  cannot  be  sure  that  a  bill  has  not 
been  negotiated,  he  is  to  leave  the  holder  out?  If  so,  not  a  single 
bill-holder  will  ever  be  summoned. 

'  [The  LoBD  Justice  Mellish  : — AVhy  should  not  the  debtor 
state  the  particulars  mentioned  in  the  clause,  and  summon  the 
person  whom  he  believes  to  be  the  holder?] 

The  rules  do  not  provide  for  any  such  double  procedure.  If  the 
Court  is  against  ns,  we  ask  that,  as  the  case  is  one  of  innocent 
mistake,  time  may  be  allowed  to  cure  the  defect  in  the  manner 
mentioned  in  sect  126. 

Sib  G.  Mellish,  L. J. : — 

This  is  an  appeal  from  an  order  of  the  Begistrar  staying  pro- 
ceedings on  the  groond  that  an  action  had  been  brought,  and 
ought  to  be  decided  before  anything  else  was  done.  The  appeal 
first  came  before  the  Lord  Justice  James,  who  was  of  opinion  that, 
subject  to  a  matter  of  fact  which  could  be  easily  ascertained,  the 
case  turned  upon  a  question  of  law  under  the  Bankruptcy  Ad, 
1869,  8. 126,  and  that  it  ought  to  be  disposed  of  here  without  any 
action.  The  appeal,  therefore,  was  ordered  to  stand  over,  that 
witnesses  might  be  examined  before  us  to  determine  the  only 
material  fact  that  was  in  dispute,  viz.,  whether  Langdan  had  parted 
with  the  bills  and  Maihewes  was  the  holder  of  them  at  the  time  of 
the  petition.  MoQiewes  has  deposed  to  the  dates  at  which  the 
bills  came  to  his  hands,  and  has  fortified  his  evidence  by  pro- 
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ducing  the  cheques  he  gave  for  them,  and  it  is  established  that  he  L.  JJ. 
was  the  holder  of  them  at  the  time  of  the  petition.  The  question,  1875 
then,  is,  whether  Anffel  is  discharged.  He  cannot  be  discharged  Ex^tU 
unless  the  Act  says  so,  and  we  cannot  alter  the  Act,  even  if  such  Mathkwbs, 
a  case  as  this  should  appear  to  be  omitted  from  it  by  oversight.  akgiL 
Bat,  on  the  fair  construction  of  the  Act,  I  think  there  is  no 
omission.  The  name  and  address  of  MathevoeZf  and  the  amount 
due  to  him,  were  not  entered  in  the  list  of  debts ;  he,  therefore, 
according  to  the  7th  clause  of  the  126th  section,  is  not  bound, 
unless  the  case  can  be  brought  within  the  following  clause, 
relating  to  debts  due  on  bills  or  notes.  Does  he,  then,  come 
within  that  clause?  Angel  did  not  know  who  was  the  holder  of 
these  bills.  It  may  be  that  he  thought  he  knew.  I  do  not  think 
we  need  enter  into  the  question  whether  he  ought  not,  under  the 
circumstances,  to  have  doubted  whether  Langdon  was  the  holder 
of  them.  I  will  assume  that  he  honestly  and  hona  fde  believed 
him  to  be  so.  But  he  was  mistaken ;  he  did  not  really  know,  and 
he  did  not  do  what  the  Act  says  that,  if  he  does  not  know  the 
holder,  he  must  do.  The  concluding  words  of  the  clause  provide 
for  what  was  to  be  done  when  he  found  out  his  mistake.  ^  Any 
mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his 
debts  may  be  corrected,  after  the  prescribed  notice  has  been  given, 
with  the  consent  of  a  general  meeting  of  his  creditors.**  The 
debtor  has  not  taken  this  course,  he  has  not  summoned  a  meeting, 
and  it  is  too  late  for  the  Court  to  allow  him  to  have  it  called  now. 
The  time  for  paymtot  of  the  first  instalment  is  past.  The  action 
was  commenced  on  the  5th  of  November,  and  up  to  this  time  no 
steps  have  been  taken  to  correct  the  mistake.  There  is  no  section 
in  the  Act  that  deprives  Mathewes  of  his  rights,  and  he  is  therefore 
entitled  to  pursue  his  ordinary  remedies  as  a  creditor.  The 
debtor's  application  to  dismiss  the  summons  must  be  dismissed 
with  costs. 

Sm  W.  M.  James,  L.J.,  concurred. 
Solicitors:  Messrs.  Spyer  dt  Son;  Messrs.  Keene  &  MardancL 
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L.JJ.  Ex  parte  CABEW.    In  re  CAREW. 

1875 

^^^^^        Bankruptcy — ComposUion^^Surplus  in  Hands  of  Trustee   after   Payment  of 

jtfarc^  11,18,  Composition — Bights  of  Creditor  who  is  not  hound  by  the  Compoeition — 

Jurisdiction^Bankruptcy  Act^  1869,  m.  72, 126 — Bankruptcy  Bules^  1870,. 

r.  281. 

A  creditor  whose  name  and  the  amount  of  whose  debt  are  not  entered  in^ 
the  statement  of  a  compounding  debtor,  and  who  is,  therefore,  not  bound 
by  the  composition,  may  nevertheless  take  advantage  of  the  composition 
and  proye  his  debt,  and  claim  a  share  in  the  fund  in  the  hands  of  the 
trustees. 

A  resolution  having  been  passed  at  a  meeting  of  creditors  to  accept  a^ 
composition  from  a  debtor,  the  debtor  paid  a  sum  of  money  to  the  trustee 
which  was  more  than  sufficient  to  pay  the  composition  to  all  the  creditors 
whose  names  and  debts  were  entered  in  his  statement.  Other  creditors  who- 
were  not  bound  by  the  composition  had  previously  filed  a  bill  in  Chancery 
against  the  debtor  and  certain  persons^  charging  them  with  a  breach  of  trust. 
They  did  not  come  in  and  prove  this  debt  in  the  composition,  but  simply 
gave  notice  to  the  trustee  of  their  claim.  After  all  the  creditors  who  were^ 
bound  by  the  composition  had  been  paid,  the  debtor  applied  to  the  Oonrt . 
to  order  the  trustee  to  pay  back  the  surplus  of  the  fund  to  him : — 

ffddy  that  the  Ck)urt  had  jurisdiction  to  entertain  the  application  under  the 
72nd  section  of  the  Bankruptcy  Act^  1869,  and  to  take  the  necessary  accounts  ■ 
between  the  trustee  and  the  debtor : 

But  hddf  that  the  Plaintiffs  in  the  Chancery  suit  had  a  right  to  take  * 
advantage  of  the  composition,  although  they  were  not  bound  by  it,  and  that, 
the  Court  would  not  make  an  order  as  to  the  disposal  of  the  surplus  until' 
a  decree  had  been  made  in  the  Chancery  suit. 

XHIS  was  an  appeal  from  a  decision  of  Mn  Begistrar  Murray,. 
sitting  as  Chief  Jndge  in  Bankruptcy. 

In  the  year  1873  the  infant  children  of  Lady  Piffott  filed  a  bill, 
against  Sir  H.  Stewart  and  Mr.  B.  F.  JET.  Oarew,  charging  then^ 
with  a  breach  of  trust  respecting  a  trust  fund  of  £2215  5s.  lOi.^. 
and  seeking  to  make  them  liable  to  replace  that  sum  with 
interest. 

On  the  8th  of  May,  1874,  B.  F.  H.  Oarew  filed  a  petition  for 
liquidation.  In  the  statement  of  his  liabilities  which  he  produced, 
to  his  creditors  he  inserted  the  following  entry : — 

**  Lady  PigotCs  Executors. 
**  A  claim  has  been  made  upon  Mr.  Careiv,  as  one  of  the  ezecu- 
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tors  of  his  late  father,  for  £1150  and  interest  for  about  twenty-five      L.  JJ. 
years  at  4  per  cent,  in  respect  of  Lady  PiffotPs  one-fourth  share  in       1875 
the  personal  estate  of  the  late  Mr.  Carew^  senior,  to  which  she  was     j^Tporfo 
entitled  by  will,  but  which  was  never  paid  to  her,  the  amount      Cawbw. 
having  been  appropriated  by  one  of  the  co-executors.    The  other      cab^. 
surviving  co-executor  with  Mr.  Carew  is  Sir  H.  Stewart.    The  lia- 
bility  is  not  admitted,  but  for  the  purpose  of  this  account  it  is 
estimated  at  £1500." 

The  first  meeting  of  creditors  was  held  on  the  4th  of  June,  1874, 
iind  was  adjourned  to  the  23rd  of  July,  when  a  resolution  was 
j)assed  by  the  requisite  majority  of  creditors  to  accept  a  composi- 
tion from  Mr.  Carew  of  198.  I  Id.  in  the  pound,  payable  fourteen 
days  after  the  registration  of  the  resolution,  and  two  trustees  were 
appointed.  It  was  also  resolved  that  the  terms  of  the  composition 
should  be  embodied  in  a  deed  to  be  executed  by  the  debtor,  the 
^Tustees,  and  the  creditors.  These  resolutions  having  been  duly 
confirmed,  a  deed,  dated  the  18th  of  August,  1874,  was  executed 
in  pursuance  of  the  resolutions.  This  deed  was  made  between  the 
debtor  of  the  first  part,  the  trustees  of  the  second  part,  and  the 
creditors  whose  names  and  addresses  and  the  amount  of  whose 
debts  were  shewn  in  the  statement  produced  at  the  meeting  and 
in  the  schedule  thereinunder  written  of  the  third  part,  and  the 
debtor  thereby  covenanted  to  pay  to  the  trustees,  within  fourteen 
days  after  the  registration  of  the  resolution  for  composition,  an 
amount  sufiScient  to  pay  to  the  creditors  198.  lid.  on  their 
respective  debts;  and  the  deed  contained  the  clause  declaring 
that  on  payment  of  that  sum  the  debtor  should  be  discharged  from 
all  debts  due  to  the  said  creditors  respectively. 

In  order  to  meet  this  composition  the  debtor  borrowed  a  sum  of 
£26,000  from  the  Eagh  Insurance  Company ,  and  paid  it,  with  a 
further  sum  of  £819,  to  the  trustees  of  the  deed. 

No  one  appeared  to  represent  the  Plaintifiis  in  the  suit  of  PiffoU 
T.  Stewart  at  the  meetings  of  creditors,  nor  did  any  one  on  their 
'behalf  execute  the  deed ;  but  on  the  3rd  of  June,  1874,  before  the 
first  meeting,  the  solicitors  for  the  Plaintiffs  sent  to. the  solicitors 
acting  for  the  debtor,  who  afterwards  acted  also  as  the  solicitors 
tfor  the  trustees,  a  written  notice  that  a  Chancery  suit  was  pend- 
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L.  JJ.      ing,  and  that  the  Plaintiffs  and  Mary  Waugh,  as  guardian  and 

1875       next  friend  of  the  in&nt  children  of  Lady  PigoU,  claimed  to  be 

Ex  parte     Creditors  of  B.  F.  K  Carew  for  the  sum  of  £2215  Ss.  lOi.,  being 

Oabew.     money  of  which  the  debtor  was  a  trustee,  and  which  was  lost  or 

Oabxw.     misapplied  by  him,  together  with  interest  thereon.    This  claim 

was  accordingly  mentioned  in  the  schedule  of  Mr.  Carew^s  debts, 

which  was  furnished  to  the  Eagle  Insurance  Company  on  the 

occasion  of  the  advance  by  them,  and  they  made  it  an  express 

condition  of  the  loan  that  a  sufficient  sum  of  money  should  be 

retained  by  the  trustees  to  meet  the  claim. 

The  trustees,  having  received  the  money  from  the  debtor,  in- 
formed the  solicitors  for  the  Plaintiffs  in  the  suit  that  they  had 
set  aside  £2500  to  meet  their  claim,  and  would  hold  it  to  abide 
the  result  of  the  hearing  of  the  suit ;  and  no  further  steps  were 
taken  on  behalf  of  the  Plaintiffs  in  the  matter. 

The  trustees  paid  the  composition  to  all  the  creditors  men- 
tioned in  the  debtor's  statement,  and  there  remained  in  their  hands 
a  sum  of  £2148  2s.  8d.  unapplied. 

The  debtor  applied  to  the  trustees  to  pay  this  balance  to  him, 
but  the  trustees  declined  to  do  so,  on  the  ground  that  the  trustees 
had  to  retain  the  balance  of  £2148  2s.  8d.  until  the  suit  of  Pigott 
V.  Stewart  was  disposed  of. 

The  debtor  then  applied  to  the  Eegistrar  for  an  order  for  the 
payment  of  the  sum  in  the  hands  of  the  trustees  to  him,  but  the 
Eegistrar  was  of  opinion  that  the  Court  had  no  jurisdiction  to 
make  the  order,  and  refused  the  application.  The  debtor  ap- 
pealed from  this  decision.  The  suit  of  PigoU  v.  Stewart  had  not 
yet  come  on  for  hearing. 

Mr.  WtnshWy  Q.C^  and  Mr.  Bradford,  for  the  Appellant : — 
With  respect  to  the  jurisdiction,  we  contend  that  the  Eegistrar 
had  power  to  go  into  the  accounts  between  the  trustees  under  a 
composition  and  the  compounding  debtor,  and  to  determine  any 
question  between  them  under  the  72nd  section  of  the  Bankruptey 
Act,  1869.  But  he  could  only  entertain  questions  arising  out 
of  the  composition,  and  not  questions  between  the  trustees  and 
strangers  to  the  composition.     The  Plaintiffs  in  the  Chancery 
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suit  are  not  bound  by  the  composition.    They  were  not  entered  in 
the  list  of  creditor  contained  in  the  debtor's  statement  in  the 
specific  manner  in  which  creditors  are  required  to  be  entered  by  the 
126th  section  of  the  Bankruptcy  Ad,  1869,  which  requires  the  name 
and  address  of  each  creditor,  and  the  amount  of  his  debt;  and 
they  cannot  take  advantage  of  it  by  clidming  any  of  the  fund 
paid  to  the  trustees  under  its  provisions.    If  the  money  paid  to 
the  trustees  to  meet  the  composition  had  been  insuflScient,  could 
the  Plaintiffs  in  the  Chancery  suit  have  come  in  and  diminished 
the  composition  of  the  creditors  who  were  parties  to  the  deed  ? 
Their  remedy  for  the  breach  of  trust  is  by  proceeding  against  the 
debtor  personally :  JEb  parte  BuniboB  (1) ;  J9b  parte  Lyons  (2) 
Megrath  v.  Oray  (3);  Ex  parte  Jacobs  (4);  In  re  LitUer  (5) 
Fidd  T.  Lord  Bonoughmore  (6);  Bankruptcy  Aet^  1869,  s.  45 
Bankniptcfj  Bvles,  1870,  r.  281. 

[Sib  G.  Mellish,  L.J.,  referred  to  Expai^  Botting  (7).] 

Mr.  Baxburgh,  Q.C,  and  Mr.  E.  C.  WiBis,  for  the  Plaintiffs  in 
the  Chancery  suit : — 

It  is  true  that  the  entry  of  the  claim  for  the  breach  of  trust  in 
the  debtor's  statement  is  imperfect,  so  that  the  infants  could  not 
have  been  bound  by  the  composition,  nevertheless  they  may  take 
advantage  of  it  and  prove  their  claim. ,  It  could  never  have  been 
intended  that  a  debtor  might  intentionally  or  through  carelessness 
omit  a  creditor  from  his  statement,  and  so  prevent  him  from 
participating  in  the  property  which  has  been  made  over  to  the 
trustees  for  the  benefit  of  his  creditors.  If  the  matter  had  been 
in  bankruptcy  or  in  a  liquidation,  there  can  be  no  doubt  that  the 
Plaintiffs  could  have  made  a  claim,  and  the  Court  of  Bankruptcy 
would  have  retained  the  fund  till  the  Chancery  suit  had  been 
decided.  The  Plaintiffs  did  all  that  they  could  by  giving  notice 
to  the  trustees  and  to  the  debtor. 

Mr,  Be  Qex,  Q.C.,  and  Mr.  F.  Turner,  for  the  trustees.  * 

(1)  Law  Eep.  6  Ch.  842.  (4)  AnU,  p.  211. 

(2)  Ibid.  7  Ch.  494.  (5)  Law  Rep.  18  Eq.  249. 

(3)  Ibid  9  C.  P.  216. .  (6)  1  D.  &  War.  227. 

(7)  Law  Ecp.  19  Eq.  261. 


L.JJ. 
1S75 


Ex  parte 
Gabew. 

In  re 

Carew. 


312  CHANCEBY  APPEALS.  [L.  B. 

L.  JJ.  Mr.  Northmore  Lawrence^  for  the  soKcitors  who  acted  for  the 

1875       debtor  in  the  composition. 


Oaxxv.     Sib  G.  Mellish,  L.J.  :— 

C^Ew.  ^  ^^  ^^^^^  ^^-  CS^ireiPy  the  debtor,  presented  a  petition,  and, 
— '  under  the  126th  section,  his  creditors  came  to  resolutions  that 
there  should  be  a  composition  of  198. 11<2.  in  the  pound,  which 
was  to  be  carried  out  by  a  deed.  Mr.  Carew  borrowed  fiom  an 
insurance  company  and  raised  a  large  sum  of  money,  which  he 
paid  into  the  hands  of  a  trustee  appointed  by  the  creditors  for  the 
purpose  of  paying  the  composition.  Then,  in  the  statement  which 
he  filed  of  his  debts,  he  mentioned  that  there  was  a  claim,  as  he 
described  it,  by  the  executors  of  Lady  Pigott  in  respect  of  a  breach 
of  trust,  which  had  been  made  against  him.  He  stated  that  he 
disputed  his  liability,  and  he  put  the  amount  at  £1500.  There 
can  be  no  doubt  that  that  was  not  such  a  description  of  the  name 
and  address  and  amount  of  the  debt  that  the  persons  who  really 
were  entitled,  who  were  the  infant  children  of  Lady  Pigott,  who 
were  carrying  on  a  suit  in  Chancery  against  Carew,  would  have 
been  bound  under  the  provision  of  the  section,  which  says  that 
the  provisions  of  a  composition  shall  be  binding  ''  on  all  the  credi- 
tors whose  names  and  addresses,  and  the  amounts  of  the  debts  due 
to  whom,  are  shewn  in  the  statement  of  the  debtor  produced  to  the 
meetings  at  which  the  resolution  has  passed,  but  shall  not  afiect 
or  prejudice  the  rights  of  any  other  creditors."  The  guardians  who 
represented  the  infants  did  not  attend  at  any  of  the  meetings,  but 
sent  notice,  both  to  Carew  and  the  trustees,  what  the  nature  of 
their  claim  was.  All  the  other  creditors  have  received  their  com- 
position of  19^.  11(2.  in  the  pound,  and  there  remains  a  sum  of 
upwards  of  £2000  in  the  hands  of  the  trustees,  and  this  is  an 
application  by  Mr.  Carew  for  that  sum  to  be  paid  out  to  him. 

Now,  the  first  question  raised  was,  whether  the  Court  had  any 
jurisdiction  to  entertain  the  question ;  and  I  am  of  opinion  that  if 
the  trustees  had  no  valid  reason  why  they  should  not  pay  over  the 
sum,  an  order  to  that  effect  might  have  been  made  by  the  Court 
of  Bankruptcy ;  and  even  if  it  be  necessary  to  take  the  account  as 
between  the  debtor  and  the  trustees,  I  think  that  such  an  account 
might  be  taken  in  the  Court  of  Bankruptcy.    It  appears  to  me  to 


VOL.  X.]  OHANOEBT  AP!PEALS.  313 

<H>me  within  the  72nd  section  as  **  a  question  of  law  or  fact  arlsiog       L.  JJ. 
in  any  case  of  bankruptcy  coming  within  the  cognizance  of  snch       1875 
Oomt."    It  has  been  held  that  a  composition  is  a  case  of  bank-     Expwu 
raptcy  withiii  that  section ;  and  as  it  is  clear  that  any  creditor      ^'^i>>^- 
who  daims  a  share  of  the  composition  might  make  an  application      oarbw. 
against  the  trustee  under  that  section,  I  also  think  that  if  there 
happens  to  be  a  surplus  which  has  to  be  paid  over  to  the  debtor, 
any  question  respecting  that  surplus  may  be  raised  in  the  Court 
of  Bankruptcy,  and  that  the  Court  of  Bankruptcy  may  take  the 
necessary  accounts  between  the  debtor  and  trustee,  and  order  the 
trustee  to  pay  over  the  surplus  to  the  debtor.    Therefore  that 
raises  the  question  whether  such  an  account  ought  now  to  be  taken 
in  this  case,  or  whether  it  is  right  that  the  parties  should  wait 
until  the  suit  in  Chancery  has  been  decided,  and  until  it  is  ascer- 
tained whether  the  infant  children  of  Lady  PiffoU  will  or  \n\l  not 
hare  any  claim  against  Carew. 

It  is  therefore  necessary  to  decide  first  whether  any  creditor  of 
a  compoonding  debtor  who  is  not  bound  by  the  composition  on 
account  of  his  name,  address,  and  the  amount  of  his  debt  not 
having  been  properly  entered,  may  nevertheless,  if  he  is  so 
minded,  take  advantage  of  the  composition.  I  am  of  opinion 
that  this  clause  in  the  126th  section,  which  says  that  a  composition 
shall  only  be  binding  on  those  creditors  whose  names  and  ad- 
dresses and  amounts  of  the  debts  are  shewn  in  the  statement  of 
the  debtor,  is  put  in  for  the  benefit  of  the  creditors  for  the  purpose 
of  compelling  the  debtor  to  give  an  accurate  description  of  the 
names  of  his  creditors  and  the  amounts  of  their  debts,  but  was  not 
put  in  for  the  benefit  of  the  debtoi)  so  as  to  enable  him  to  leave 
out  any  particular  creditor  whom  he  might  please,  either  on  pur- 
pose or  by  mistake,  so  as  to  deprive  those  creditors,  if  they  should 
think  it  for  their  advantage,  to  come  in  under  the  composition. 
Therefore,  when  a  subsequent  clause  says,  ^  The  provisions  of  any 
composition  made  in  pursuance  of  this  section  may  be  enforced  by 
the  Court  on  a  motion  made  in  a  summary  manner  by  any  person  in- 
terested, and  any  disobedience  of  the  order  of  the  Court  made  on 
snch  motion  shall  be  deemed  to  be  a  contempt  of  Courts"  I  am  of 
opinion  that  an  application  might  be  made  under  that  enactment, 
not  only  by  a  creditor  who  is  bound  because  his  name,  address^ 
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L.  JJ.  and  the  amount  of  his  debt  had  been  properly  entered  in  the 
1875  statement^  but  by  any  creditor  of  the  debtor  who  would,  in  case  of 
JSx  parte  his  being  made  a  bankrupt,  or  in  case  of  a  liquidation,  haye  been 
Carew.  entitled  to  prove  his  debt.  Of  course  if  there  is  no  trustee,  or 
VA^xf.  uo  funds  paid  into  the  hands  of  the  trustee,  it  would  probably 
not  be  for  the  adrantage  of  the  creditor  to  come  for  the 
composition,  when  he  could  proceed  against  the  debtor  for  the 
whole  sum ;  but  if  security  is  given  for  the  composition,  or  if 
money  is  paid,  or  property  conveyed  to  the  trustees,  for  the  par'> 
pose  of  paying  the  composition,  then  it  may  very  possibly  be  for 
the  advantage  of  a  creditor  rather  to  come  in  for  the  composition 
than  to  seek  his  other  remedies.  If  he  does  not  come  in  at  the 
first  or  second  meeting,  or  give  notice  to  the  other  creditors  iu 
proper  time,  I  should  probably  be  of  opinion  that  he  could  not  in- 
terfere with  the  rights  of  the  other  creditors,  and  could  not  preyent 
them  from  realizing  their  composition  by  calling  upon  the  trustees 
to  keep  back  a  sum  for  him.  But  as  against  a  debtor,  if  the 
debtor  has  paid  a  sum  of  money  to  the  trustees  in  trust  to  pay 
all  his  creditors,  and  all  the  creditors  except  one  particnkr 
creditor  have  been  satisfied,  I  cannot  see  any  good  reason  why  such 
creditor  should  not  be  entitled  to  prove  his  claim,  and  to  have  the 
benefit  of  the  money  which  has  been  paid  into  the  hands  of  the 
trustee  for  the  general  benefit  of  the  creditors.  If  it  were  a  case 
of  bankruptcy  or  liquidation,  it  would  be  clear  that  a  creditor  who 
was  suing  the  debtor  with  other  persons  in  Chancery,  might  pre- 
sent his  claim,  and  might  ask  the  Court  of  Bankruptcy  to  postpone 
the  proof  of  the  debt  until  the  case  had  been  decided  in  Chancery. 
In  this  case,  having  regards  to  the  nature  of  the  daim— a  claim 
for  a  breach  of  trust  brought  against  the  debtor  and  other  co- 
trustees with  him,  I  think  that  if  a  proper  application  had  been 
made  to  the  Court  of  Bankruptcy  it  would  have  been  quite  right 
for  that  Court  to  say  that  it  could  not  enter  into  the  question  of 
proof  then,  as  there  were  other  persons  involved ;  that  the  suit  in 
Chancery  had  proceeded  a  considerable  way,  and  was  diortly  aboat 
to  be  decided ;  and  that  the  most  convenient  mode  of  ascertaining 
whether  there  was  a  valid  claim  or  not  was  to  allow  the  suit  in 
Chancery  to  come  to  a  hearing,  and  the  decree  to  be  made.  That 
course  it  would  have  been  clearly  competent  for  the  Court  of 
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Bankruptcy  to  follow  in  the  case  of  bankruptcy  or  liquidation,       L.  JJ. 
and  in  my  opinion  it  may  also  be  followed  in  a  case  of  composi-       1875 
tion,  where  there  is  a  sum  of  money  in  the  hands  of  the  trustee,     jg,  paru 
80  that  it  may  be  for  the  advantage  of  the  creditor  if  he  establishes     ^'***^- 
his  debt  to  get  the  benefit  of  that  sum ;  and  in  my  opinion  it  would      gabsw. 
he  wrong  to  order  the  trustee  to  pay  the  surplus  back  to  the        """ 
debtor  when  it  is  possible  that  a  creditor  may  still  establish  a  valid 
claim,  which  was  really  a  debt,  although  it  had  not  been  proved  at 
the  time  the  composition  was  entered  into. 

I  am  of  opinion,  therefore,  that  no  order  ought  now  to  be  made 
on  the  trustee  to  pay  back  this  balance ;  but  that  the  Court  of 
Bankruptcy  ought  to  wait  till  it  has  seen  what  the  result  of  the 
suit  in  Chancery  is,  and  enable  these  infants  to  make  a  proper 
application  if  they  succeed  in  obtaining  a  decree  in  the  Court  of 
Chancery.  I  think  the  order  of  the  Registrar  ought  to  be  affirmed, 
and  the  appeal  dismissed  with  costs. 

Sib  W.  M.  James,  L, J. : — 

I  am  of  the  same  opinion.  The  appeal  will  be  dismissed  with- 
out prejudice  to  any  application  which  may  be  made  by  Mr. 
Caretc  when  the  amount  of  the  debt  is  ascertained.  I  desire  to 
add  this  also  with  regard  to  the  question  of  jurisdiction.  In 
taking  the  accounts  between  the  debtor  and  creditors  the  Regis- 
trar has  jurisdiction  to  lake  any  account  necessaiy  to  settle  the 
amount  between  the  trustees  and  the  debtor.  He  must  dispose  of 
every  question  which  is  really  necessary  for  the  purpose  of  ascer- 
taining what  the  right  balance  in  hand  is. 

Solicitors:  Mr.  W.  Well;  Messrs.  Paine  &  Hammond;  Mr. 
Liucomibe;  Messrs.  E.  F.  db  Benn  Davis. 
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L.JJ.  In  re  CHARLES  LAFFITTE  &  CO. 


1875 
Feb.  22. 


Practice— Inndment  of  Order— Com,  Ord,  xxiii.,  r,  26. 

An  inquiry  as  to  damages  having  been  directed  on  a  claim  under  a 
winding-up,  the  official  liquidator  applied  to  have  it  conducted  in  Court  and 
before  a  jury.  This  application  was  dismissed  on  the  11th  of  December, 
1873.  The  official  liquidator  gave  notice  of  appeal  to  the  House  of  Lords, 
but  not  until  after  the  period  of  three  weeks  from  the  dismissal  had  expired. 
After  the  damages  had  been  assessed  in  Chambers  the  official  liquidator,  on 
the  9th  of  February,  1875,  obtained  ex  parte  a  conditional  order  for  leave  to 
inrol  the  order  of  the  11th  of  December,  1873,  but  on  hearing  the  other  side 
this  conditional  order  was  discharged : — 

Held,  on  apj)eal,  that  liberty  to  inrol  the  order  of  December,  1873,  ought 
not  to  be  granted. 

IhIS  was  an  appeal  by  the  official  liquidator  of  Charles  Laffiiteit 
Co.f  Limited,  from  an  order  of  Vice-Gbancellor  Bacon  dischargiBg 
an  ex  parte  conditional  order  for  inrolment. 

Mr.  Charles  Laffitte  carried  in  a  claim  as  a  creditor  under  the 
winding-up.  This  claim  ultimately  went  before  the  House  of 
Lords  on  appeal,  and  an  order  was  finally  made,  not  admitting 
him  as  a  creditor  for  a  liquidated  sum,  but  directing  an  inquiry 
what  damages  he  had  sustained  by  the  breach  of  the  contract 
between  him  and  the  company.  In  July,  1873,  the  official  liqui- 
dator took  out  a  summons  that  the  evidence  on  this  inquiry  might 
be  taken  in  Court  and  before  a  jury.  The  Master  of  the  Bolls, 
to  whose  Court  the  matter  was  attached,  desired  that  the  case  might 
be  transferred  to  another  branch  of  the  Court,  as  he  had  been 
counsel  for  the  official  liquidator  against  the  claimant  at  a  previous 
stage.  An  application  was  accordingly  made  to  the  full  Court  of 
Appeal  for  a  transfer,  which  was  ordered,  the  Lord  'Chancellor 
(Lord  Selbome)  and  the  Lords  Justices  all,  however,  expressing  a 
decided  opinion  that  the  application  for  a  jury  was  one  which 
ought  not  to  be  granted.  The  summons,  having  been  adjourned 
into  Court,  was  dismissed  with  costs  by  Vice-Chancellor  Bacon  on 
the  11th  of  December,  1873. 

On  or  about  the  9th  of  January,  1874,  a  full  week  after  the 
expiration  of  the  three  weeks  limited  by  the  Companies  Aet,  1862, 
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8. 124,  the  official  liquidator  gave  notice  of  an  appeal  to  the  House      L.  JJ. 
of  Lords  from  this  order.    Mr.  LaffitU*B  solicitors  sent  back  the       1875 
notice  as  being  out  of  time.    The  solicitors  of  the  official  liqui-       i^  re 
dator  wrote  back  to  say  that  sect.  124  did  not  apply  to  appeals  to    ^^im 
the  House  of  Lords.    On  the  15th  of  January,  1874,  Mr.  LaffiUe's      *Co. 
solicitors  wrote  a  reply  disputing  this,  and  stating  their  intention 
to  oppose  any  application  to  the  House  of  Lords,  and  in  the 
meantime  to  proceed  as  if  no  notice  of  appeal  had  been  giyen. 

Nothing  further  passed  on  the  subject  The  inquiry  as  to  dam- 
ages  went  on,  the  damages  were  assessed,  and  a  consequent  order 
was  made  by  Vice-Chancellor  Baean  on  the  12th  of  December, 
1874,  giving  Mr.  LaffiUe  as  much  as  he  had  claimed.  On  the  8th 
of  February,  1875,  the  solicitors  of  the  official  liquidator  informed 
Mr.  LaffiUe*8  solicitors  that  they  were  advised  to  appeal  to  the 
House  of  Lords  against  the  orders  of  the  11th  of  December,  1873, 
and  the  12th  of  December,  1874,  and  that  on  the  following  day  an 
application  would  be  made  to  yice-Chancellor  Bacon  for  leave  to 
inrol  the  former  of  these  orders,  and  they  requested  Mr.  LafflUe'a 
solicitors  to  consent  to  this  order  being  made  absolute  at  once, 
which  Mr.  LaffiUes  solicitors  declined  to  do.  On  the  9th  of 
February  a  conditional  order  for  leave  to  inrol  was  made  on  an 
ex  parte  application  of  the  official  liquidator.  Mr.  Laffitte  gave 
notice  of  motion  to  discharge  this  order,  and  on  the  12th  of 
February  it  was  discharged  with  costs. 

Mr.  JacJcson,  Q.C.,  and  Mr.  Qraham  Eadings,  for  the  official 
liquidator,  in  support  of  the  appeal,  referred  to  Bannei'  v.  John- 
slan  (1)  ;  Kay  v.  Smith  (2)  ;  Cons.  6rd.  xxiii.,  rr.  25,  26. 

Mr.  Kay,  Q.C.,  and  Mr.  WaUer,  Q.O.,  for  the  Bespondent,  were 
not  called  upon. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  decision  of  the  Yice-Chancellor  is  quite 
right,  though  I  should  have  been  glad  if  I  could  have  thought 
otherwise ;  for  if  we  are  wrong  as  to  the  propriety  of  having  a  jury 
in  such  cases,  we  should  be  glad  to  have  a  decision  by  the  House 

(1)  Law  Rep.  5  H.  L.  157.  (2)  7  D.  M.  &  G.  883. 
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L.  JJ.      of  Lords  for  our  gaidance.    The  rale,  which  says  that  an  order  is 
1875        not  to  be  inroUed  after  six  months  without  special  leave,  must  be 
^^       founded  on  the  consideration  that  in  the  course  of  six  months  such 
SraiTTO    *^^°g^  ™*^y  ^  ^^^®  ""^*  partiiBs  ought  not  to  be  allowed  to  go  to  the 
&  Go.       House  of  Lords,  and  that,  therefore,  it  is  desirable  to  give  the 
Court  a  judicial  discretion  as  to  whether  inrolment  should  be 
allowed.    This  appears  particularly  to  apply  to  a  question  as  to 
the  mode  in  which  a  case  ought  to  be  tried.    During  the  period 
which  has  elapsed  since  the  order  of.  the  11th  of  December,  1873, 
was  made,  the  case  has  been  tried,  and  great  expense  incurred. 
After  the  ofiScial  liquidator  has  allowed  so  much  expense  to  be  in- 
curred in  proceeding  under  thQ  order,  it  would  be  doing  great 
injustice  to  the  opposite  party  if  we  were  to  give  the  official  liqui- 
dator an  opportunity  of  going  to  the  House  of  Lords  to  set  aside 
that  order  and  all  the  proceedings  under  it.    In  my  opinion  we 
have  a  judicial  discretion  in  the  matter,  and  I  think  we  are  bound 
to  exercise  it  against  the  Appellant.    He  had  ample  time  for  ap- 
pealing agabst  the  order,  but  allowed  the  proceedings  under  it  to 
go  on,  and  it  is  not  until  the  result  of  those  proceedings  has  turned 
out  un&vourable  to  him  that  he  comes  to  complain  of  the  order. 

Sib  G.  Hellish,  L.  J. : — 

I  am  of  the  same  opinion.  Of  all  orders,  an  order  as  to  the  mode 
in  which  a  case  is  to  be  tried  is  the  one  an  appeal  from  which,  if 
brought  at  all,  ought  to  be  brought  speedily.  It  is'  unreasonable 
that  a  party  should  take  his  chance  of  a  favourable  decision  before 
he  appeals.  It  is  trae  that  the  trial  might  take  place  before  the 
appeal  could  be  heard,  but  in  that  case  the  other  party  would 
suffer  no  wrong,  for,  having  notice  of  the  appeal,  he  would  take  the 
case  down  for  trial  at  his  own  peril. 

Solicitors;  Messrs.  Combed:  Wavawright;  Messrs.  Stevens,  TF*?- 
Jcinsan,  &  EarrieB. 
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CAVENDISH  V.  CAVENDISH.  l.jj. 

[1873    C.    180.]  J5^ 

Vtndor  and  Purchaser — Specific  Performance — Title — Trust  for  Sale — Sale  hy  '     ' 

ene  Contract  qf  Properiiee  htld  on  distinct  Trusts — Apportionment. 

A  messuage  belonged  to  a  testator,  who  devised  his  real  estate  ia  trust  for 
sale.  Aq  adjoining  messuage  was  vested  in  the  trustees  of  his  settlement 
upon  trust  for  sale,  and  the  purchase-money,  subject  to  the  i)ayment  of  defi- 
nite sums,  belonged  to  the  testator's  estate.  Under  a  decree  for  administer- 
ing the  testator's  estate  the  two  messuages  were  put  up  for  sale  together  in 
one  lot,  and  it  was  provided  that  the  purchase-money  should  be  paid  into 
Court  to  the  credit  of  the  cause,  *'  The  proceeds  of  the  sale  of  the  testator*s 
real  estate.**  The  trustees  of  the  settlement  had  obtained  liberty  to  attend 
the  proceedings  as  to  thcLsale.  The  purchaser  objected  to  the  title  on  the 
ground  that  the  two  properties  were  sold  together  for  one  lump  sum,  without 
any  proviaon  for  apportioning  it,  and  that  it  was  to  be  paid  into  Court  in  a 
suit  unconnected  with  the  settlement : — 

Held  (affirming  the  decision  of  Matins,  V.C),  that  this  objection  was  not 
sustainable,  for  that  the  Court,  having  the  money  in  its  custody,  would  see 
it  properly  applied.  The  Courts  however,  for  the  satis&ction  of  the  pur- 
chaser, ordered  that  the  purchase-money  should  be  apportioned,  and  the 
part  apportioned  to  the  settled  messuage  paid  into  Ooui*t  to  a  separate 
account. 

IhIS  was  an  appeal  by  a  purchaser  from  an  order  of  Vice- 
Chancellor  MoUm  ordering  him  to  pay  his  purchase-money  into 
Court. 

General  Cavendish  died  in  April,  1873,  having  by  his  will 
devised  his  real  estate  to  trustees  npon  trust  for  sale.  By  a 
decree  dated  the  19th  of  July,  1873,  made  at  the  suit  of  a  person 
beneficially  interested  under  his  will,  the  usual  accounts  were 
directed  of  the  testator's  personal  estate,  debts,  legacies,  and 
annuities,  and  inquiries  as  to  his  real  estate,  and  the  real  estate  of 
the  testator  was  ordered  to  be  sold  and  the  money  paid  into  Court 
to  the  credit  of  the  cause  to  the  account,  ^'  The  proceeds  of  the 
sale  of  the  testator's  real  estate." 

The  testator  was  at  his  death  owner  in  fee  of  a  house  known  as 
Cavendish  Mansion. 

By  the  testator's  marriage  settlement,  dated  the  22nd  of  Octo- 
ber, 1811,  a  large  amount  of  personal  estate  was  settled  upon 
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^  ^^'      trusts,  under  which,  in  the  event  of  General  Cavendith  suryiving 
^^       his  wife  (which  happened),  the  trustees  were,  after  his  decease,  to 
Cavendish    hold  the  funds  in  trust  to  raise,  for  the  portions  of  the  children  of 
Gavekdisil   the  marriage,  sums  varying  according  to  the  number  of  children, 
amounting  (in  the  events  which  happened)  to  £70,000,  and  subject 
thereto  (in  the  events  which  happened),  upon  trust  for  Greneral 
Cavendish,  his  executors,  administrators,  and  assigns.    The  settle- 
ment contained  a  clause  empowering  the  trustees  to  invest  any 
part  not  exceeding  one  moiety  of  the  trust  funds  in  the  purchase 
of  real  or  leasehold  estates,  which  were  to  be  held  by  the  trustees 
upon  trust  for  sale  with  power  to  give  receipts,  the  moneys 
arising  from  the  sale  to  be  held  on  the  original  trusts.     The 
trustees,  in  1848,  under  this  power,  expended  £6000,  part  of  the 
trust  funds,  in  the  purchase  of  a  freehold  house,  33,  OH  Burlington^ 
Street^  adjoining  the  Cavendish  Mansion. 

The  house,  33,  Burlinffton  Street,  appeared  to  have  been  re- 
garded by  all  parties  as  belonging  to  General  Cavendish  subject  to 
a  charge,  and  was  treated  as  included  in  the  direction  for  sale 
contained  in  the  decree.  On  the  27th  of  April,  1874,  the  trustees 
of  the  settlement  obtained  an  order  giving  them  leave  to  attend 
proceedings  under  the  decree,  so  far  as  related  to  the  sale  of  the 
two  houses. 

The  two  houses  were  offered  for  sale  by  the  direction  of  the  Judge 
in  one  lot.  The  conditions  provided  that  the  purchaser  should 
pay  his  purchase-money  into  CJourt  to  tlie  credit  of  the  cause, 
''  The  proceeds  of  the  sale  of  the  testator's  real  estate."  The 
eighth  condition  provided  for  the  commencement  of  title  to  the 
Cavendish  Mansion,  and  then  proceeded  to  deal  with  33,  Burlinff- 
ton Street,  as  to  which  it  was  stipulated  as  follows ; — "  As  to  Bur- 
lington  Street,  this  property  was  purchased  in  1848  by  the  Duke  of 
Bedford  and  others,  trustees  of  the  marriage  settlement  of  the  late 
General  Cavendish,  and  all  now  deceased.  The  present  vendors 
being  the  trustees  of  such  settlement,  in  which  there  is  a  trust  for 
sale  with  power  to  give  receipts  in  the  trustees  thereunder,  no 
inquiry  or  objection  whatsoever  shall  be  made  as  to  the  right  to 
the  purchase-money  or  any  part  thereof,  or  the  parties  entitled 
thereto,  or  to  the  same  being  paid  into  Court  in  the  cause,  together 
with  the  purchase-money  for  the  premises  in  BurUngton  Gardens, 
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which  are  part  of  the  estate  of  the  late  General  Cavendish  which       L.  J  J. 
is  being  administered  in  such  cause,  the  premises  in  BwrlingUm        1875 
Street  being  also^  it  is  beUeyed,  part  of  the  same  estate  under  such    cavkmdxbb 
marriage  settlement,  to  be  determined,  if  necessary,  in  the  cause ;    catendish. 
but  OS  to  this  the  purchaser  shall  not  be  entitled  to  make  any        — 
inquiry  or  raise  any  objection." 

The  purchaser  took  the  objection  that  it  did  not  appear  from 
the  abstract  that  there  was  any  right  or  power  to  sell  the  BwrlingUm 
Stre^  house  in  the  lump  with  the  Cavendish  Mansion  as  part  of 
the  estate  of  General  Cavendish^  and  have  the  purchase-money  paid 
into  Court  in  that  cause.  Yice-Chancellor  Maiins  decided  that  the 
objection  was  invalid,  and  ordered  the  purchaser  to  pay  his  money 
into  Court  It  was  not  disputed  that  the  two  properties,  if  sold 
together,  would  sell  better  than  if  sold  separately. 

Mr.  Phear,  for  the  purchaser,  in  support  of  the  appeal : — 

In  this  case  two  properties,  vested  in  different  trustees  and  held 
on  different  trusts,  are  sold  by  one  contract  for  one  lump  sium, 
which  is  to  be  paid  into  Court  in  a  suit  relating  only  to  one  of 
thenu  The  case  is  governed  by  Bede  v.  OaJces  (1).  If  provision 
had  been  made  for  apportionment  of  the  purchase-money  and 
payment  of  the  part  attributable  to  the  settlement  to  the  proper 
parties,  the  purchaser  would  not  have  taken  any  objection  ;  but  a 
payment  into  Court  in  a  suit  which  has  nothing  to  do  with  the 
settlement  is  no  answer  to  the  persons  entitled  under  it. 

The  Lord  Justice  James  : — The  money  is  to  come  into  Court, 
and  the  trustees  of  the  settlement  are  before  it.  The  Court  will 
see  that  the  money  comes  to  the  right  hands. 

Mr.  /•  Pettfson,  Q.C.,  and  Mr.  Bailey^  for  the  Plaintiff,  were  not 
called  upon. 

Sib  W.  M.  Jambs,  L.J.  :— 

The  sale  of  the  two  houses  together  is  clearly  beneficial  to  all 
parties,  and  the  objection  taken  is  of  the  most  technical  character. 

(1)  4  D.  J.  &  S.  605. 
Vol.  X.  2  0  1 
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L.  jj.  continuance  of  the  gecurity,  keep  the  hereditaments  and  premises, 

1875  and  every  part  thereof,  in  a  good  state  of  repair  and  in  perfect 

^r;:^  working  order. 

Jabdinb.  There  was  also  this  clause : — 

In  re  •  ^ 

MoMarus.  <^And  it  is  hereby  agreed  and  declared  that  any  buildings, 
machinery,  implements,  utensils,  and  working  plant  which  shall 
be  erected  or  placed  upon,  or  used,  or  be  in  or  about  the  said 
hereditaments  hereinbefore  expressed  to  be  hereby  granted,  or  any 
part  thereof,  during  the  continuance  of  this  security,  either  in  lieu 
of  or  in  addition  to  any  buildings,  engines,  machinery,  implements, 
utensils,  or  working  plant  now  standing  or  being  there,  shall  be 
included  in  the  present  security,  and  be  subject  to  the  provisions 
and  covenants  herein  contained." 

There  was  no  mention  of  stock-in-trade  in  the  deed. 
The  inventory  referred  to  in  the  deed  was  signed  by  the  mort* 
gagors  on  the  1st  of  August,  1873.    It  was  headed  thus : — 

^*  Description,  measurement,  and  inventory  for  valuation  of  the 
Si.  Pattys  foundry,  workshops,  and  premises,  situate  in  Nab  Lane, 
BlacTcbvrn^  in  the  county  of  Lancaster;  also  of  the  steam  boiler, 
steam  shafting,  piping,  tools,  working  plant,  machinery,  and  all 
other  attached  fixtures  and  fittings,  smiths'  hearths,  office  furni- 
ture, and  other  effects,  the  property  of  Michael  MeManw  and 
George  Louis  Frost,  as  valued  by  us  whose  names  are  hereunto 
subscribed,  this  26th  of  July,  1873." 

The  inventory  was  contained  in  twenty-one  pages,  which  included 
a  description  in  detail  of  the  fixtures  and  other  articles  in  each 
room  or  shop  of  the  foundry  and  offices  thereto  belonging,  followed 
by  a  detailed  description  of  loose  working  plant,  such  as  moulding 
boxes,  tools,  and  patterns.  At  the  bottom  of  page  20  were  these 
words : — 

'*  The  stock-in-trade  consists  of  bolts,  brass  work,  wrought  and 
cast  iron  work,  brass  and  other  work,  both  finished  and  in 
preparation." 

Page  21  was  as  follows : — 

'^  Also  all  cast  and  wroqght  iron,  steel,  timber,  and  all  other 
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stock-in-trade  in  and  upon  the  before-mentioned  foundry,  work- 
flhope,  and  premises. 

''The  contents  of  the  twenty  preceding  sheets  is  a  complete  and 
exact  inventory  of  the  fixtures,  machinery,  utensils,  and  things  in, 
upon,  or  about  the  8t  PauTa  Foundry,  Bladcbum,  mortgaged  by 
us  this  day  to  Mr.  WiUiam  Jardine  for  securing  the  sum  of  £4000 
and  interest. 

«  Dated  this  Ist  of  August,  1873." 

',  Then  followed  the  signatures  of  Frost  and  McManus. 

The  deed  was  registered  under  the  BUU  of  Sale  Act. 

On  the  18th  of  October,  1873,  Frost  died,  and  the  business  was 
thenceforward  carried  on  by  McManus  alone.  Default  was  made 
in  payment  of  the  mortgage  money,  and  on  the  Ist  of  February, 
1874,  Jardine  took  possession  under  the  deed.  McManuSy  in  April, 
1874,  filed  a  liquidation  petition,  and  the  question  arose  between 
Jardine  and  the  trustees  under  the  liquidation  whether  the 
debtor's  stock-in-trade  was  included  in  the  mortgaga  Jardine 
claimed  it  under  the  deed  and  inventory,  and  had  taken  possession 
of  it  as  included  in  his  security.  The  Judge  of  the  Blackburn 
Coanty  Court  by  his  order  declared  that  the  stock-in-trade  was 
not  included  in  the  security,  but*  was  the  property  of  the  trustees, 
and  this  decision  was  affirmed  by  the  Chief  Judge  (1).  Jardine 
appealed. 


L.JJ. 
IS75 


Ex  parte 
Jabdike. 

Inr0 
MoManus. 


(1)  1875.  Jan.  18. 
Sm  James  Bacon,  C.  J.  :— 

Mr.  Ambroie  has  very  properly  said 
that  thia  case  must  be  determioed  ac- 
cording to  the  tnie  intention  of  the 
partiea.  But  in  considering  the  inten- 
tion of  the  parties,  I  must  have  strict  and 
due  regard  to  the  instrument  by  which 
that  intention  is  expressed.  Departing, 
however,  from  that  for  a  moment,  if  I 
ni-ere  to  consider  what  was  likely  to  be 
the  intention  of  these  parties,  what 
drcumstanoes  present  themselves  to  my 
mind  ?  Evidence  there  is  none  on  the 
subject  that  I  know  of,  and  I  have 

Vol.  X.  2 


heard  of  none.  Two  traders,  being 
manufacturers  in,  as  it  seems  from  the 
inventory,  a  very  large  way  of  busi- 
ness, have  occasion  to  borrow  £4000, 
and  they  borrow  it  on  a  mortgage  of 
their  property.  To  what  end?  In 
order  that  they  may  carry  on  their 
business.  It  would  require  a  plain 
and  distinct  stipulation  before  I  could 
entertain  the  notion  that  it  was  their 
intention  to  mortgage  their  stock-in- 
trade.  But  if  it  was  their  intention  to 
give  an  equitable  charge  on  it,  as  in 
Brown  v.  Baieman  (Law  Rep.  2  C.  P. 
272),  they  could  not  proceed  to  sell 
anything  without  the  permission  of 
D  1 
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Bxparte 
In  re 

MdCANTB. 


Mr.  Ambnm,  Q.C^  aad  Mr.  Nor^  for  tiie  Appellant 

Mr.  LitSe^  Q.O.,  and  Mr.  Smjly,  for  the  truatees,  were  not  called 
npon*  


the  mortgagee,  and  such  an  inten- 
tkni  aeema  to  me  to  be  totally  foreign 
to  the  oontemplation  of  the  parties. 
They  may  well  have  intended  to  give 
to  the  mortgagee  as  large  a  security 
as  they  oonld  over  their  whole  avail- 
able property,  from  the  real  property 
down  to  the  working  planty  bat  I 
cannot  impute  to  them  an  intention 
to  give  a  charge  upon  the  things  that 
they  were  at  work  upon  every  day, 
although  those  things  may  be  men- 
tioned in  the  inventory.  When  I  look 
at  the  deed  I  find  it  to  be  oonsisteni 
with  that  which  I  must  take  to  have 
been  their  intention,  and  with  nothing 
else.  The  deed  is  not  unddlfully  pre- 
pared. It  appears  to  me^  so  far  as  I 
have  looked  at  it,  to  have  come  from 
the  hands  of  a  person  who  knew  his 
business  very  well,  and  who  intended 
to  throw  the  net  very  widely,  and  to 
give  to  the  mortgagee  all  that  it  could 
be  the  intention  of  the  parties  to  give 
him.  [His  Honour  read  the  descrip- 
tion in  the  deed  of  the  property  as- 
signed.] I  cannot  extend  that  to 
whatever  I  find  in  the  inventory.  I 
must  look  at  the  words  and  see  what 
things  are  **  more  particularly  enume- 
rated and  specified,"  but  I  am  not  at 
liberty,  by  means  of  the  inventory,  to 
include  things  which  were  not  in  the 
contemplation  of  the  parties,  and  which 
are  covered  by  no  one  of  the  words  by 
which  they  have  expressed  their  inten- 
tion in  the  deed.  Beading  the  inven- 
tory in  that  way,  the  stock-in-trade 
seems  to  me  to  be  out  of  the  question. 
First,  it  is  not  mentioned  in  the  deed, 
and  I  cannot  assume  that  it  was  in  the 
contemplation  of  the  parties.    Then,  I 


am  told  that  the  inventory  is  referred 
to  in  the  deed,  and  extends  the  opera- 
tion of  the  deed.  The  kistoiy  of  the 
inventory  I  do  not  know— but  it  de- 
scribes itself  thus : — [His  Honour  read 
the  heading  of  the  inventory.] 

Now  if  it  were  a  mere  valuation,  it 
would  be  quite  proper  that  ereiythiiig 
should  be  inchidad^  and  that  is  the  pur- 
pose for  which  it  seems  to  me  that  this 
inventory  was  originally  made.  Then 
a  very  long  inventory  follows  this  de- 
Btaription,  inclndmg  the  whole  of  the 
things  which  are  mentioned  in  the 
deed,  some  by  a  very  particular,  some 
by  a  very  general  description.  [His 
Honour  then  read  the  passages  re- 
ferring to  the  stock-in-trade  and  the 
memorandum  at  the  end,  and  con- 
tinued:—] That  bynomeans  leads  to 
the  inevitable  conclusion  that  the  stock- 
in-trade  was  to  be  included  in  the 
mortgage.  The  stock-in-trade  is  said 
to  consist  of  certain  things ;  the  memo- 
randum states  that  the  inventory  con- 
sists of  twenty  sheets,  and  that  the 
contents  of  the  twenty  sheets  are  a 
complete  and  exact  inventory  of  the 
things  in  and  upon  the  St.  Fau^» 
Foundry  mortgaged  to  Mr.  Jardine 
as  security  for  £4000.  That  does  not 
by  any  means  add  to  the  expressions 
in  the  deed ;  it  does  not  mention  the 
stock-in-trade,  which,  as  I  have  said, 
by  the  general  intention  of  the  parties 
(which  I  quite  admit  ought  to  prevail}, 
it  could  not  be  in  their  contemplation 
to  include  in  the  mortgage.  In  terms 
it  is  not  included  in  the  mortgage,  and 
I  can  see  no  ground  whatever  upon 
which  the  mortgagee,  whose  ri^t  to 
the  property  mortgaged,  down  to  the 
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Sib  W.  1L  James,  L  J. :—  L.  jj. 

There  is  no  doubt  aboat  this  matter.  The  deed  is  as  clear  as  a  1875 
deed  can  be,  and  shews  no  intention  to  include,  but  a  plain  inten-  ExpaHs 
tion  to  exclude,  the  stock-in-trade.  The  words  in  the  witnessing  ^""^ 
part  are  precise,  and  it  has  not  been  attempted  to  be  argued  tliat  HoHahub. 
they  could,  taken  by  themselves,  include  stock-in-trade.  The 
clause  as  to  replacing  things  worn  out  clearly  applies  only  to  what 
has  been  assigned,  and  does  not  alter  the  case.  But  it  is  said  tiiat 
the  words  are  enlarged  by  the  inventory.  The  inventory  is  not  a 
part  of  the  deed,  but  is  made  a  part  of  it  for  the  purpose  of  giving 
a  more  detailed  description  of  the  articles  included  in  the  deed. 
This  inventory  also  contained  a  list  of  things  of  an  entirely 
different  nature,  and  the  argument  is,  that  therefore  they  are  in- 
cluded in  the  deed.  In  my  opinion,  the  reference  to  the  inventory 
has  no  such  effect  If  something  clearly  within  the  terms  of  the 
deed  had  been  omitted  from  the  inventory,  such  omission  would 
not  have  prevented  its  passing  by  the  deed.  So,  aa  the  other 
hand,  we  cannot  hold  the  scope  of  the  deed  to  be  enlarged  by  a 
mere  reference  to  a  detailed  catalogue  of  the  things  which  were 
intended  to  be  conveyed.  Even  if  an  express  intention  to  include 
articles  not  coming  within  the  terms  of  the  deed  had  been  shewn 
by  a  separate  writing,  that  could  not  have  made  the  deed  operate 
in  a  way  inconsistent  with  its  plain  terms,  however  it  might  lay 


working  plant,  is  conceded  by  the 
tnuteesy  can  also  claim  that  stock-in- 
trade  which  it  was  never  in  the  con- 
templation of  either  party  should  be 
included  in  the  mortgage.  Authorities 
have  been  cited,  and  I  quite  agree  that 
an  inventory,  when  properly  referred 
to,  is  to  be  read  as  part  of  the  deed 
which  refers  to  it.  I  do  not  dispute 
that  Brown  y,  Bateman  was  well  de- 
cided ;  it  would  not  become  me  to  do 
so.  But  m  that  case  the  landlord,  by 
the  iiMtmment  which  had  there  to  be 
considered,  had  stipulated  that  if  the 
tenant,  who  was  a  builder,  should 
bring  on  the  land  any  materials  for 
baildti^  houses,  thej  should  be  con- 

2 


sldered  as  immediately  attached  to  the 
premises,  and  should  not  be  removed 
without  the  landIord*s  consent  That 
has  no  reference  whatever  to  the  case 
before  me.  There  is  no  such  stipuhi- 
tion  here.  If  there  had  been  a  stipu- 
lation that  the  mortgagors  should  csrry 
on.  the  business  and  render  accounts, 
shewing  the  mortgagees  how  they  were 
dealing  with  the  stock-in-trade,  it 
might  be  said  that  Brown  v.  Bateman 
had  some  application;  but  as  the  case 
stands  it  has  no  application  whatever. 
I  conceive  that  the  order  now  appealed 
from  is  right,  and  that  it  must  be  re- 
tained. The  appeal  must,  oonsequently, 
be  dismissed. 
D2  1 
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ground  for  rectifyiDg  it  But  in  the  present  case  it  is  impossible 
to  conclude  that  the  parties  had  any  intention  to  include  the 
stock-in-trade. 

Sib  O.  Hellish,  L J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Pritehard,  EngUfiM^  dt 
Co.,  agents  for  Messrs.  Boote  dt  Edgar,  Manchester. 

Solicitors  for  the  Trustees :  Messrs.  Phdpe  dk  Sidgwidk,  agents 
for  Messrs.  Sale  d  Co.,  Manchester. 


LJJ. 

1875 

Mare),  13. 


In  re  GOEE  LANGTON'S  ESTATES. 

Lands  Clatues  Act^^JReinvestment  in  Land — Costa — Funds  dealt  with  in  de- 
ferent Branches  of  Qy^  Court-Service  of  Petition  on  Incurnbranoen. 

Two  portions  of  a  settled  estate  had  been  taken  under  the  Lands  Clauses 
Act  by  different  corporations,  and  the  purchase-money  had  been  paid  into 
Court  and  dealt  widi  by  different  branches  of  the  Court  It  being  desired 
to  invest  the  two  funds  together  in  the  purchase  of  land,  two  petitions 
were  presented.  The  Court  allowed  the  costs  of  one  only  as  costs  under 
the  Act. 

Where  a  petition  is  presented  simply  for  the  investment  in  land  of  money 
paid  into  Court  under  the  Lands  Clauses  Act,  and  there  are  mortgages  or 
annuities  charged  upon  the  estate,  the  proper  course  is  to  serve  the  mort- 
gagees or  annul  tants  with  a  copy  of  the  petition  and  40s.  costs,  with  an 
intimation  that  if  they  appear  they  will  be  liable  to  pay  their  own  costs. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins. 
In  the  year  1864  the  Brietd  and  North  Somerset  Batltoay  Com- 
pany gave  notice  to  treat  for  certain  land  in  the  parish  of  Bris- 
lington,  near  Bath,  which  they  were  empowered  to  take  under  one 
of  their  Acts,  forming  part  of  the  Core  Langton  estates,  of  which, 
under  certain  settlements,  William  Henry  PoweU  Oore  Langton 
was  tenant  for  life,  subject  to  certain  charges,  and  the  company, 
desiring  to  take  immediate  possession,  paid  the  sum  of  £340  into 
Court,  and  gave  the  usual  bond.  It  was  subsequently  arranged 
that  the  purchase  and  compensation  money  should  be  £400,  and  a 
further  sum  of  £60  was  paid  into  Court,  and  as  a  title  could  not 
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be  made,  an  ordei  for  investment  of  the  fand  and  pajrment  of  the      L.  JJ. 
dividends  to  WiUiam  Henry  PaweU  Oore  Langton  was  obtained  on       1875 
petition  before  Yice-Cbancellor  Stuart  on  the  20th  of  November,       /„  rn 
1866.  T  ^"  . 

By  an  indenture  of  the  3rd  of  May,  1870,  the  Corporation  of  Eutates. 
BaJih,  nnder  the  powers  of  ''The  Baih  Ad,  1870,"  agreed  with 
Wmiam  Henry  PoweU  Gere  LangUm  to  take,  for  the  purpose  of  im- 
proving the  supply  of  water  to  the  city  <^  Baih,  for  the  sum  of 
£2500,  certain  land  and  easements  over  other  land  also  forming  part 
of  the  Oore  Langton  settled  estates,  but  situated  in  the  parish  of 
(kid  Aehicn,  and  finding  that  a  title  could  not  be  made,  the  corpora- 
tion paid  the  money  into  Court,  and  an  order  for  investment  of  the 
fund  and  payment  of  the  dividends  to  WUUam  Henry  Powell  Oore 
Langton  was  obtained  on  petition  before  Yioe-Chancellor  Maline 
on  the  5th  of  August,  1871. 

William  Henry  Powett  Oore  Langton  died  on  the  11th  of  De- 
cember, 1873,  and  subsequently  William  Stephen  Oore  Langton, 
the  present  tenant  for  life  of  the  estates,  entered  into  a  contract 
for  the  purchase  of  an  estate  for  £3900,  which  he  desired  to  add 
to  the  settled  estates,  and  towards  which  he  proposed  to  apply  the 
two  funds  in  Court 

He,  accordingly,  together  with  Lady  Anna  Gore  Langton,  a  joint- 
ress on  the  estates,  and  the  representative  of  a  person  entitled  to 
a  fond  of  £30,000  charged  on  the  estates,  and  not  completely 
raised,  presented  a  petition  before  the  yice-Chancellor  HaU,  as  the 
successor  of  Yice-Chancellor  i9^Mar^,  for  the  application  of  the  fund 
paid  into  Court  by  the  Bristol  and  North  Somerset  Bailway  Company 
towards  the  purchase  of  the  property,  and  another  petition  before 
Yice-Chanoellor  MaJins  for  the  application  in  the  same  way  of 
the  fund  paid  in  by  the  Corporation  of  Bath,  it  being  intended 
that  the  remainder  of  the  purchase-money  should  be  provided  by 
the  tenant  for  life. 

An  order  was  obtained  on  the  Slst  of  July,  1874,  to  transfer 
the  petition  before  Yice-Chancellor  HaU  to  the  Court  of  Yice- 
Chancellor  Malins,  and  both  petitions  were  brought  on  together. 

The  estates  were  subject  to  two  terms  vested  in  trustees,  for  the 
purpose  of  raising  two  portion  funds  of  £30,000  and  £20,000  re- 
spectively, small  portions  only  of  which  had  been  hitherto  raised. 
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and  to  the  payment  to  WiUiam  Henry  Chre  Langtan  of  a  sam  of 
£13,388,  which  had  abo  not  yet  been  raised,  and  the  parties 
lepresentiDg  these  funds  were  made  Bespondents  to  both  petitions. 

The  Yice-Chancellor  made  one  order  on  both  petitions  for  the 
investment  of  the  fnnds,  but  only  allowed  the  oosts  of  one  petition, 
and  refiised  to  aHow  the  oosts  of  the  trustees  of  the  terms  who 
had  been  made  Bespondents  (1).  From  this  order  the  Petitioneis 
appealed. 

(1)  1874.  Dec  11. 

Sib  R.  Masinb,  Y.G.,  after  referring 
to  the  facts,  oontinued : — 

It  happened  that  the  order  for  the 
inTwrtment  of  the  money  paid  hy  the 
railway  company  kad  heen  made  by  a 
predecessor  of  Vice-Chancellar  -SoW, 
and  the  order  for  the  investment  of 
the  corporation  money  was  made  by 
myself.  TheNfore,  it  being  a  mle  of 
theGoari  that  where  a  matter  begins 
there  it  is  to  be  continued,  it  was 
necessary  to  apply  to  the  Vio^Chan- 
oellor  HaR  as  to  the  one,  and  to  me  as 
to  the  other,  and  two  petitions  were 
prepaied,  duly  answered,  and  pot  into 
the  papers  for  the  same  day.  Now 
certainly  I  must  say,  considering  the 
small  amount  in  Y ioe-Chanoellor  BalTs 
Court,  and  the  laige  amount  here,  that 
the  proper  course  would  have  been, 
not  to  present  two  petitions,  which  it 
was  vreil  known  would  involve  the 
necessity,  if  there  were  many  Bespon- 
dents of  one  set  of  briefs  in  one  Court 
and  another  set  in  another,  and  thereby 
cause  very  great  expense.  Now,  if  one 
petition  had  been  presented  to  [the 
Court  where  the  larger  fund  was,  and 
the  Petitioners  had  stated  to  me  that 
there  was  a  little  irregularity  as  to 
asking  me  to  invest  the  £400,  and  any 
one  had  otjected,  I  should  have  had  it 
in  my  power  to  remove  the  objection 
immediately  by  requesting  the  counsel 
to  go  to  the  Yice-Chanoellor  HaU  for 
his  consent  to  my  dealing  with  the 


fond.  That  might  have  been  done, 
and  would  hav«  saired  one  long  peti- 
tion and  the  ddiveiy  of  five  briefik 
So  strongly  was  this  felt  by  the  learned 
counsel  who  had  the  conduct  of  this 
Petition,  thai  he  asked  me  to  take  the 
Petition  from  YioB-Chanoellor  BbIFm 
Court,  and  then  applied  to  the  Yice- 
Chancellor  HaU  for  leave  to  transfer  it, 
and  the  transfer  was  made  accordingly. 

The  substance  of  the  order  is  a 
matter  of  course.  The  two  gams  am 
to  be  applied  in  part  payment  of  this 
purchase. 

But  now  comes  the  question  of  costs. 
The  first  objection  is,  that  it  was  un- 
necessary to  have  two  petitions.  I 
think  it  was  not  only  unnecessary,  but 
improper.  Therefore  I  can  allow  the 
costs  of  one  only. 

Then  it  is  said  that  it  was  very  im- 
proper to  serve  the  trustees  and  an 
uncle  of  the  tenant  for  life»  who  had  a 
charge  on  the  estate  for  £13,333.  Con- 
sidering that  all  these  repurehases  of 
land  are  made  under  the  direction  of 
this  Court,  I  am  of  opinion  it  is  quite 
sufficient  to  bring  the  tenant  for  hie 
before  the  Court,  and  it  is  quite  un- 
necessary to  serve  either  the  remainder- 
man or  persons  who  have  charges  on 
the  estate.  That  it  is  not  necessary  to 
serve  the  remainderman,  was  decided 
by  the  Court  of  Appeal  in  the  case  of 
Ex  parte  Staples  (1  D.  M.  &  G.  294), 
which  was  a  petition  by  a  tenant  for 
life  under  the  Lands  Clauses  OonsUi- 
datum  Act  for  investment  of  money  in 
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Mc  COame,  0,0.,  and  Mr.  PaM,  for  the  Petitiomn:— 
Bole  6  of  Cons.  Ord.  6  vequras  that  where  a  Amd  had  keen 
^fealt  wHk  in  one  bianch  of  the  Courts  any  sabaequeat  application 
^should  also  be  made  there,  and  this  has  rendered  neoesaary  the 
prcsoiArfawi  of  two  petitiona  It  was  quite  open  to  the  Peti- 
'tioners  to  take  out  one  fund  only  for  the  purpose  of  the  present 
porchase,  kaFing  the  other  to  be  dealt  with  in  the  fdtore  in  some 
emtiiely  distinct  traiuaction. 

With  respect  to  the  service  of  the  petition  on  the  trustees  of  the 
portion  funds,  there  has  been  nothing  yexatioos  or  nnreasonable 
in  making  them  Bespondent&  It  has  alwajB  been  the  piactioe  to 
serve  parties  entitled  to  charges  on  the  estate,  who  hare  a  right 
to  see  that  their  secnritj  is  not  diminished:  Be  Braol$  (1);  Me 
jBrwke{2);In  re  Duke  efO&tdan^e  Harte  Edatee{a);  Be Limff's 
JB8laie(4);  IJomeZTs  Chancery  Practice (5) ;  Ex  parte  Braye  {6\ 


1S7S 


land ;  And  H  was  decided  tfatt  Ibe  peti- 
-tlon  need  not  be  served  upon  the  per- 
sons entitled  in  remainder,  and,  being 
served,  they  did  not  get  the  ooets.  It 
is  not  neceaaarj  to  serve  a  person  who 
•^ts  the  whole  estate  upon  the  death  of 
the  tenant  for  life,  and  how  can  it  be 
XMdcetmry  to  serve  a  person  who  has 
only  a  charge,  when  it  is  perfectly 
notorious,  as  here,  that  the  value  of 
the  estate  0:eatly  ezoeedi  the  amount 
oi  the  efaaxge?  These  oorpontiona are 
established  to  promote  objects  of  pub- 
lic advantage  and  utility,  such,  for 
instance,  as  snpplymg  the  town  of 
Adh  with  water  or  nsicng  a  railway ; 
and  although  they  do  take  the  land 
compulsorily  and  have  to  pay  the  ex- 
penses of  these  petitions,  it  is  due  to 
then  to  see  that  they  are  not  put  to 
unneoissaiy  expense  in  dealing  with 
the  fund  either  on  reinvestment  or 
otherwise.  Hhecuae  of  Ex  parte  Staplea 
decides  that  it  is  not  neeessary  to  serve 
ihe  remainderman.  The  case  of  Be 
Bowes^  EstaU  (12  W.  R.  929)  decides 
equally  clearly  that  it  is  not  necessaiy 
io  serve  trustees  or  those  who  have 


charges  on  the  sstate.  The  trustoes 
and  the  person  having  the  chains 
should  either  have  been  made  co-Peti* 
tioners,  which  I  think  is  unnecessary, 
or  they  should  not  have  been  served  at 
all.  I  think  I  cannot  call  on  the  cor- 
poration to  pay  dl  the  costs.  There 
will  be  one  order  on  both  petitionsi  but 
there  will  be  only  such  costs  as  there 
would  have  been  incurred  if  there  had 
been  only  one,  namely,  the  cestsof  the 
Petition  before  me,  which  is  the  loager 
of  the  two.  I  will  give  costs  of  the 
longer  of  the  two  petitions,  and  no 
costs  of  the  Respondents,  the  trustees, 
or  the  genikmsin  having  a  chaige  on 
the  estate;  and  I  hope  that  what  has  oc- 
curred in  this  case  will  be  a  warning  to 
parties  that  in  presenting  these  peti- 
tions they  must  have  soose  regard  to 
the  interests  of  those  who  have  to  pay 
as  well  as  those  who  have  to  receive. 

(1)  30  Beav.  233. 

(2)  12  W.  R.  1128. 

(3)  1  Dr.  &  Sm.  46. 

(4)  12  W.  R.  460. 
(6)  6th  Ed.  p.  1879. 
(6)  11  W.  R.  333. 
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L.  JJ.  Mr.  In^e,  for  the  Corporation  of  ScUh,  and  Mx.  Kekewichy  for  the 

1875       Brktol  and  Somerset  Bailtoay  Company : — 


^r«  There  ought  in  this  case  to  have  been  only  one  petition,  and 

jjjLs&tov's   both  funds  being  intended  to  be  invested  in  the  same  purchase, 

fl^^'  ought  to  have  been  dealt  with  together.  The  corporations  ought 
not  to  be  burdened  with  a  double  set  of  costs  where  one  would 
have  served  every  purpose,  and  they  should  not  be  required  to  pay 
the  costs  of  more  than  one  petition :  Ex  parte  Lord  Broke  (1); 
Be  Browse's  Truets  (2) ;  Be  Bihton  Curacy  (3). 

It  was  also  quite  unnecessary  to  make  the  trustees  of  the  terms 
Bespondents.  The  tenant  for  life  fully  represents  the  estate  for 
the  purpose  of  investment  of  the  fund  in  land:  Ex  parte 
Staples  (4).  That  case  decided  the  point  as  to  remaindermen ; 
and  the  sajne  principle  applies  to  trustees  of  terms  for  portions  or 
other  purposes :  Be  Botoes*  Estate  (5).  Where  the  petition  was 
for  payment  of  the  income  to  the  tenant  for  life,  Lord  Eatherley^ 
when  Vice-Chancellor,  directed  that  the  incumbrancers  need  not  be 
served :  In  re  HwifferforiFs  Trust  (6). 

Mr.  Olasse,  in  reply. 

Sir  W.  M,  James,  L. J. : — 

With  regard  to  the  first  point,  I  am  of  opinion  that  it  is  really 
within  the  discretion  of  the  Yice-Chancellor  whether  costs  had 
been  unnecessarily  and  improperly  incurred.  The  Yice-Chan- 
cellor was  of  opinion  that  in  the  circumstances  of  this  particular 
case  they  had  been  so  incurred,  and  I  agree  with  his  conclusion. 
I  do  not  say  that  the  course  taken  was  taken  with  a  view  to  in- 
crease costs ;  but  suitors  sometimes  forget  .to  consider  what  expense 
may  be  caused  by  their  course  of  proceeding. 

On  the  other  point  also  I  think  that  the  Yice-Chancellor  was 
right  in  principle  when  he  ordered  the  Petitioners  to  pay  the  costs 
of  the  incumbrancers,  but  the  established  practice  of  the  Court 
seems  to  have  been  that  mortgagees  should  be  served  with  petitions 
of  this  nature ;  and  therefore  I  think  that,  having  regard  to  that 

(1)  11  W.  R.  505.  (4)  1  D.  M.  &  G.  294. 

(2)  14  Ibid.  298.  (5)  12  W.  R.  929. 

(3)  10  Ibid.  516.  (6)  3  K.  &  J.  455. 
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practice,  and  the  rule  laid  down  in  text-books,  we  ought  not,      L.JJ. 
rehm  sie  stanitbtis,  to  make  the  Petitioners  pay  the  costs  in  this        1875    , 
casa    But  for  the  future,  for  the  benefit  of  railway  companies  and       in  re 
other  public  bodies  paying  money  into  Court,  I  desire  to  follow    LiSoroN's 
the  precedent  laid  down  by  Lord  Eatherley,  when  Vice-Chancellor,     Kstatbs. 
in  Be  SunfferforcPs  Trusts  (1).     In  the  future,  therefore,  this 
wholesome  rule  may  fairly  be  laid  down,  that  whenever  there  is  a 
petition  simply  for  the  reinvestment  of  money  in  land,  and  there 
are  mortgagees  or  annuitants  whose  rights  are  not  otherwise 
afifeeted  by  the  petition,  the  proper  course  will  be  to  serve  such 
mortgagees  or  annuitants  with  a  copy  of  the  petition,  and  to  pay 
them  408.  for  costs,  giving  them  at  the  same  time  an  intimation 
that  if  they  appear  upon  the  hearing  they  will  probably  have  to 
pay  their  own  costs.    But  this  rule  never  having  been  hitherto 
laid  down,  we  cannot  make  the  Petitioners  pay  the  costs  in  this 
case,  and  the  Yice-ChanceUor's  order  must  be  varied  by  directing 
the  costs  of  the  trustees  to  be  paid  by  the  company  and  the  corpo- 
ration in  the  same  way  as  was  done  in  Ex  parte  Bishop  of 
London  (2). 

Sib  G.  Melush,  L.J.,  concurred. 

Solicitors  for  the  Petitioners :  Messrs.  A.  F.  dt  B.  W.  Tweedie^ 
agents  for  Messrs.  Mavle  dt  Bobertson,  Bath. 

Solicitors  for  the  Bespondents:  Messrs.  Clarke,  Woodeook^  dt 
Byland  ;  Messrs.  Frere  dt  Co. 

(1)  8  K.  &  J.  456.  (2)  2  D.  P.  &  J.  14. 
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L.  JJ.  KREEL  V.  PARK. 

JJ52  [1869    K.    40.] 

CodSf  AppecU/or^Inquiry—Ooete  given  generaih/  hy  Decree^  nei  Bmcrtfmg 
furiher  CcnsideraJtian — Sabtiqueikt  CmU. 

By  a  decreial  order  specific  performanoe  was  decreed  against  a  yendor ;  an 
inqtdTy  was  directed  what  danu^  had  been  sostained  by  the  Plaintiffs  by 
reason  of  the  acts  complained  of  ia  the  bill,  and  the  Defendant  was  ovderad 
to  pay  the  costs  of  suit;  liberty  to  ai^ly  being  g^ven,  bat  farther  oonsideta- 
tion  not  being  reserved.  The  acts  complained  of  by  the  bill  were — oommendng 
to  pull  down  buildings  and  removing  the  materials^  and  cutting  and  carrying 
away  the  crops  on  the  land.  The  Plaintiff  carried  in  a  very  laige  daim 
for  damages  under  varions  beads,  most  of  which  w«re  at  once  rejected  in 
Chambers,  but  a  certificate  was  made  (which  Vioe-Chanoellor  Bacon  refused 
to  vary)  giving  damages  for  pulling  down  buildings,  and  also  under  four  other 
heads.  The  Lords  Justices,  on  appeal,  held  that  no  damage  was  shewn,  on 
the  ground  that,  under  the  peculiar  cinsamstaacea,  pallii^  down  the  boildingB 
caused  no  damage,  and  that  the  other  heads  of  damage  were  not  within  the 
scope  of  the  inquiry.  The  Defendant  subsequently  applied  for  the  costs  of 
the  inquiry,  on  the  ground  that  it  had  resulted  wholly  in  his  favour.  This 
application  having  been  refused  by  Yice-Ghancellor  Bacon: — 

HM^  on  appeal,  that  the  Plaintiff^  though  unsuocessfol,  was  entitled  to 
the  costs  of  the  inquiry  so  fJEir  as  they  related  to  pulling  down  buildings, 
removing  materials,  and  cutting  and  cariying  away  crops ;  but  must  pay  all 
the  other  costs  of  the  inquiry. 

XHIS  was  an  appeal  by  the  Defendant  from  a  decision  of  Yioe- 
Chaneellor  Baeon  refusing  an  application  to  order  the  Plaintiflb  to 
pay  the  costs  of  an  inquiry. 

In  1867  the  Defendant  Park  entered  into  two  written  agree- 
ments to  sell  to  Benjamin  Higgs  two  properties  at  Teddington. 
Higgs  entered  into  possession  and  commenced  erecting  on  one  of 
the  properties  a  very  large  mansion  in  a  most  extravagant  way. 
On  the  3rd  of  March,  1869,  Higgs  informed  the  Defendant  that 
he,  EiggSj  had  lost  money  and  could  not  complete  the  contracts, 
and  requested  the  Defendant  to  rescind  them,  which  the  Defen- 
dant agreed  to 'do,  and  on  the  following  day  an  agreement 
rescinding  the  contracts,  and  also  embracing  some  other  matters, 
was  signed  Park  thereupon  resumed  possession.  The  walls  of 
the  mansion  were  at  this  time  only  a  little  above  the  ground,  but 
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floiii6  ontbnildingB  were  in  a  tolembly  complete  state.  It  appeared  L.  JJ. 
that  about  £13,000  had  been  spent,  and  that  at  least  £20,000  1875 
more  would  be  required  to  complete  the  buildings.  On  the  kbho. 
5th  of  Maidi  Eiggt  abseonded,  and  some  weeks  afterwards  was       p^ 

adjudicated  bankrupt;  and  on  the  16th  oi  June,  1869,  assignees        

were  appointed.  In  July,  1869,  the  assignees  filed  their  bill  to  set 
aside  the  agreement  of  the  4th  of  March,  and  for  specific  perform* 
ance  of  the  agreements  for  sale,  and  iot  an  injunction  to  restrain 
Pofric  from  pulling  down,  injuring,  or  altering  the  buildings,  and 
from  removing  any  of  the  materials  or  the  fixtures  <h-  fittings. 
The  Defendant  gave  up  possession  to  the  Plaintiffi)  in  September, 
1869,  and  on  the  3id  of  November,  1869,  he  not  opposing,  an 
order  was  made  setting  aside  the  agreement  of  the  4th  of  March, 
directing  specific  performance  of  the  agreements  for  sale,  ordering 
an  injuncticm  as  prayed,  directing  an  inquiry  whether  any  and 
what  damage  had  been  sustained  by  the  Plaintiffs  by  reason  of  the 
acts  of  the  Defendant  comjdained  of  in  the  Plaintiffs'  bill,  and 
ordering  the  Defendant  to  pay  the  costs  of  the  suit ;  liberty  to 
apply  being  given,  but  further  consideration  not  being  adjourned. 

The  acts  complained  of  in  the  bill  were  mentioned  in  par.  20  : 
^'The  Defendant  is  now  in  possession  of  the  said  premises  com- 
prised in  the  said  agreement  of  the  4th  of  March,  1869,  and  has 
commenced  pulling  down  the  buildings  thereon  and  removing  the 
materials  thereof  and  cutting  and  carrying  away  the  crops  of  hay, 
fruit,  and  vegetables  thereon." 

The  Plaintiffs  carried  in  a  claim  for  damages  under  various 

heads  to  the  amount  of  about  £13,000.     The  Chief  Clerk  at 

once  disallowed  the  bulk  of  the  items,  but  on  the  22nd  of  May, 

1873,  made  his  certificate,  assessing  the  damages  at  £1425  10a.  8(1., 

made  up  as  follows : — 

£      a.   d. 

1.  Damage  to  vines,  lawn,  and  garden, 

through  not  being  attended  to  • 

2.  Pulling  down  buildings 

3.  Costs  under  Biggie  bankruptcy    . 

4.  Occupation  rent 

5.  Interest  allowed  Defendant  on  balance  of 

purehase-money  from  time  of  payment 

into  Court 740  17 


20 

0 

0 

440 

0 

0 

58 

8 

2 

166 

5 

0 
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I1.JJ.  The  Defendant  took  oat  a  sammons  to  vary  the  certificate. 
1876  This  sammons,  haying  been  adjourned  into  C!oart»  was  dismisBed 
KsasBh  ^^  ^^^  ^J  Vice-Chancellor  Baean,  The  Defendant  appealed, 
and  the  Lords  Justices,  on  the  5th  of  March,  1874,  disallowed  all 
the  above  items :  as  to  items  1  and  4,  on  the  ground  that  the 
decree  did  not  extend  to  pennissiTe  waste  or  to  occupation  rent ; 
as  to  item  2,  on  the  ground  that  for  the  purposes  of  sale,  for  which 
only  the  assignees  wanted  it,  the  property  was  not  deteriorated  by 
pulling  down  the  useless  buildings  of  Siffffs ;  as  to  item  3,  that 
these  costs  were  merely  preliminary  costs  of  preparing  for  litiga- 
tion, and  not  damages  of  the  nature  contemplated  by  the  decree; 
and  as  to  item  5,  that  the  deduction  of  this  interest  was  in  no  way 
within  the  decree,  and,  moreover,  was  not  founded  on  any  principle. 
The  inquiry,  therefore,  resulted  in  there  being  no  damages. 

On  the  21st  of  January,  1875,  the  Defendant  moved  before 
Yice-Chancellor  Bacon  for  an  order  upon  the  Plaintiff  to  pay  the 
costs  of  the  inquiry  as  to  damages.  Yice*Ghancellor  Bacon  refused 
tiie  motion  without  costs^and  it  was  now  renewed  before  the  Court 
of  Appeal, 

Mr.  Swandon,  Q.C.,  and  Mr  Dauney,  for  the  Appellant : — 

This  does  not  come  within  the  rule  that  there  cannot  be  an  appeal 

as  to  costs,  for  a  question  of  principle  is  involved.     The  Yice- 

Ghancellor  did  not  exercise  any  discretion  as  to  these  costs,  but  put 

the  matter  on  two  grounds :  first,  that  the  case  had  been  before  the 

Lords  Justices ;  and,  secondly,  that  there  might  be  some  future 

application  on  which  costs  could  be  dealt  with,  but  that  they  could 

not  be  dealt  with  under  liberty  to  apply.    As  to  the  first  point, 

nothing  was  before  the  Lords  Justices  on  the  last  occasion  but  a 

summons  to  vary  the  certificate,  and  that  could  not  give  jurisdiction 

to  deal  with  the  costs  of  the  inquiry.    As  to  the  other  point,  we 

say  that  Vinetj  v.  Chaplin  (1)  is  in  our  favour,  and  that  QuarreU  v. 

Beckford  (2)  and  KenddB  v.  Marsten  (3),  which  were  relied  on  by 

the  other  side,  do  not  decide  anything  against  us.   The  case  is  one 

where  an  inquiry  as  to  damages  has  been  carried  on  at  great 

expense,  and  nothing  is  found  due ;  the  unsuccessful  party  ought, 

therefore,  to  pay  the  costs. 

(1)  3DeO.Sc  J.  282.  (2)  1  MadcL  269. 

(3)  2  D.  F.  &  J.  200. 
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Mr.  Kay^  Q.C.,  and  Mr.  ShMeare,  for  the  Plaintiffs : —  L.  JJ. 

In  QuarreH  v.  Beehford  the  decree  was  treated  as  conclosire  so       ^^^ 
far  as  it  provided  for  costs  generally^  though  further  consideration      Kbbbl 
was  reserved ;  and  it  is  clear  that  where  a  decree  gives  costs  gene-      p^^. 
rally,  and  no  farther  consideration  is  reserved,  the  subsequent  costs     ' 
are  included. 

[The  LoBD  Justice  James  : — However  improperly  incurred  ?] 

If  it  be  necessary  to  go  so  far,  we  say  that  the  Court  has  no  juris- 
diction over  them.  The  parties  choose  to  take  a  decree  in  this  form 
by  consent,  without  any  reservation  of  further  consideration,  and 
the  Defendant's  bargain  is  to  pay  the  costs  of  the  inquiry,  how- 
ever it  may  turn  out  "  Where  costs  are  given  by  the  decree  at 
the  hearing,  the  subsequent  costs  will  be  included " :  DanidVs 
Chancery  Practice  (1).  This  is  substantially  an  application  to  var\' 
the  decree  under  the  liberty  to  apply. 

Mr.  SwanstoUj  in  reply : — 

The  order  was  not  opposed,  but  was  not  a  consent  order,  so  no 
objection  to  the  jurisdiction  can  be  founded  on  that  ground. 

Sib  W.  M.  James,  L  J. : — 

I  am  of  opinion  that  the  counsel  for  the  Bespondents,  the  Plain- 
tiffs in  the  suit,  are  well  founded  in  saying  that,  according  to  the 
well-established  practice  of  this  Court,  the  costs  of  suit  when  given 
to  a  party  are  not  confined  to  the  costs  of  suit  up  to  the  hearing, 
but  include  the  costs  of  all  accounts  and  inquiries  requisite  for 
carrying  out  the  decree :  nor  are  these  latter  costs  costs  for  subse- 
quent consideration.  That  is  the  general  rule,  and  it  is  very  im- 
portant that  that  general  rule  should  not  be  interfered  with.  But 
there  is  also  another  general  principle  which  is  of  no  less  import- 
ance to  suitors,  namely,  that  this  Court  has  jurisdiction  over  every 
order  and  every  decree  that  it  makes,  whether  with  regard  to 
costs  or  otherwise,  and  will  see  that  an  order  is  not  abused  so  as 
to  be  the  cause  of  oppression  to  the  adverse  litigant  I  am  of 
opinion  that  in  this  case  the  order  giving  the  costs  of  the  suit  to 
the  PlaintifBs  has  been  abused,  so  as  to  tend  to  the  oppression  of 

(1)  ith  Ed.  p.  1251. 
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K  JJ.      the  Defendant^  and  therefore  I  think  the  Defendant  is  entitled  to 
1875        an  order,  although  not  to  the  whole  extent  of  the  order  for  which 
K^i,      Mr.  Swanslon  on  his  behalf  has  asked.    The  inquiry  directed  by 
pjj^      the  original  order  (which  must  for  this  purpose  be  treated  as  a 
—       decreOi  whether  it  was  so  in  form  or  not)  was  as  to  the  damage,  if 
any,  sustained  by  reason  of  the  acts  complained  of  in  the  bill,  and 
that  was  the  sofe  subject-matter  of  the  inquiry.    On  a  former 
occasion,  on  the  hearing  of  the  appeal  on  the  summons  to  vary  the 
Ohief  Clerk's  certificate,  we  laid  down  as  the  true  construction  of 
that  part  of  the  order,  that  the  acts  complained  of  were  the  acts 
mentioned  in  the  20th  paragraph  of  the  bill,  that  is  to  say,  the 
commencing  pulling  down  the  buildings,  removing  the  materials, 
and  cutting  and  carrying  away  the  crops  of  hay,  fruit,  and  vege- 
tables; and  the  inquiry  ought  to  have  been  treated  as  confined  to 
those  acts  and  the  damage  resulting  from  those  acts.    In  the 
result  we  found,  differing  in  that  respect  from  the  Yice-Ghanoellor, 
that  no  damage  whatever  had  been  sustained,  even  with  regard  to 
those  acts ;  and  we  found,  differing  from  him,  that  other  subjects 
of  damage  were  not  within  the  inquiry. 

That  being  so,  I  am  of  opinion  that,  according  to  the  true 
meaning  of  the  order,  the  Plaintiffs  are  entitled  to  all  the  costs  of 
the  inquiry  so  far  as  they  properly  relate  to  the  pulling  down  of 
the  buildings,  removing  the  materials,  and  cutting  and  carrying 
away  the  crops  of  hay,  frnit,  and  yegetiables,  but  that  eyerything 
which  the  Plaintiff  have  attempted  to  charge  against  the  Defen- 
dant in  respect  of  any  other  matters,  was  improperly  introduced 
under  colour  of  the  order — was  an  extension  of  the  order  beyond 
its  true  intent  and  meaning,  and  vras  the  commencement  of  a  new 
litigation  in  Chambers,  which  has  utterly  failed.    I  am  of  opinion, 
therefore,  that  all  the  costs  of  the  inquiry,  except  the  costs  of  the 
matters  which  I  have  mentioned  as  included  in  the  order,  ought 
to  be  paid  by  the  Plaintiffs  to  the  Defendant;  the  Plaintiffs,  ac- 
cording to  my  view,  being  still  entitled  under  the  order  to  the 
costs  properly  incurred  by  them  in  respect  of  the  three  subject- 
matters  to  which  I  have  referred.    The  true  meaning  of  the  order 
is  not  that  the  Defendant  was  to  pay  the  costs  if  damage  should 
result,  but  the  inquiry  was  to  be  at  the  cost  of  the  Defendant,  and 
if  that  had  been  properly  and  fietirly  and  reasonably  carried  out,. 
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the  Plaintifib  would  have  had  the  whole  of  the  costs  of  the  inqniry,  L.  j J. 

according  to  the  general  practice  of  the  Conrt»  although  it  resulted  1875 

in  finding  nothing  to  be  due  in  respect  of  damages.  Kbosl 


Sib  6.  Meujsh,  L  J. : — 

I  am  of  the  same  opinion.  The  rule  which  appears  to  be 
established  is,  that  where  costs  of  suit  are  given  generally  by  the 
decree  at  the  hearing,  the  subsequent  costs  of  working  out  the 
directions  of  the  decree  will  be  included.  I  am  of  opinion  that  no 
distinction  can  be  made  between  a  decree  and  a  decretal  order  of 
this  kind  by  which  the  costs  of  the  suit  generally  are  given,  and, 
according  to  the  case  of  QuarreH  y.  Beckford  (1),  it  appears  to 
make  no  difference  that^one  of  the  inquiries  so  far  turns  out  friTO- 
lous  that  no  damages  are  given  to  the  Haintifis  in  respect  of  it 
I  am  therefore  of  opinion  that  the  Plaintiffs  are  entitled  to  so 
much  of  the  costs  as  were  properly  incurred  in  carrying  out,  or 
endeavouring  to  carry  out,  the  inquiry  directed  by  the  decretal 
order.  On  the  other  hand,  if  the  party  puts  a  wrong  construction 
on  the  decree  which  he  has  obtained,  and  brings  into  Chambers  a 
claim  in  respect  of  matters  which,  according  to  the  true  construc- 
tion of  the  decree,  he  is  not  entitled  to  have  inquired  into,  it  would 
be  an  extraordinary  thing  if  this  Court  had  no  power  to  deal  with 
the  costs  so  incurred ;  and  no  doubt  on  general  principles  the  Court 
must  be  entitled  to  say  that  the  party  who  has  wrongfully  in- 
curred and  occasioned  costs,  who  has  brought  forward  entirely 
fresh  claims  which  are  not  within  the  decree,  is  not  only  not 
entitled  to  receive,  but  may  be  ordered  to  pay,  the  costs  of  that 
fresh  litigation.  The  proper  order  will  be  that  the  Defendant  is 
to  pay  the  costs  of  the  inquiry  properly  incurred  so  far  as  they 
relate  to  pulling  down  the  buildings,  removing  the  materials,  and 
carrying  away  the  hay  and  crops,  and  the  Plaintiffs  are  to  pay  aU 
the  other  costs  of  the  inquiry.  There  will  be  no  costs  of  the 
appeal,  but  the  Defendants  wiU  have  the  costs  of  the  motion  in 
the  Court  below. 

Solicitors:  Messrs.  E.  F.  ^  E.  Chester;  Mr.  W.  Eley. 

(1)  1  Madd.  269. 


Park. 
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L.JJ.  VALE  V.  OPPERT. 

1875 
Hareh  22. 


[1873    V.    2.] 
Prac^toe— Produc^um  of  Documents — SolieUor'a  Lien, 


A  Defendant,  shortly  after  filing  an  affidavit  as  to  documents,  entered 
into  liquidation  of  his  affiurs  by  arrangement  Some  time  afterwards  he 
changed  his  solicitors.  The  Plaintiff  applied  for  production  of  the  doca- 
ments,  which  the  Defendant  resisted  on  the  ground  that  they  were  in  the 
possession  of  his  former  solicitors,  who  claimed  a  lien  on  them : — 

Mdd  (affirming  the  decision  of  Baeon^  Y.G.)i  that  an  order  for  prodactioa 
must  be  made,  with  liberty  to  apply  in  case  the  Defendant  found  it  impoB- 
sible  to  produce  the  documents,  the  Plaintiff  not  to  attach  the  Defendant 
without  leave  of  the  Court. 

Per  James^  LJ, : — ^A  solicitor  cannot  set  up  a  lien  acquired  in  a  cause  as 
against  the  right  of  other  parties  in  the  cause  to  production. 

xHIS  was  a  motion  by  the  Defendant  by  way  of  appeal  from  an 
order  of  yice-Chancellor  Bacon  for  the  production  of  documents. 

The  bill  was  filed  on  the  9th  of  January,  1873,  for  the  disso- 
lution and  winding-up  of  a  syndicate  or  partnership  for  working 
certain  mines  in  Ireland  of  which  the  Defendant  Oppert  had  been 
treasurer.  On  the  3rd  of  April,  1873,  Oppert  filed  the  usual 
affidavit  as  to  documents.  At  that  time  Messrs.  Elmslie^  Forsylk, 
i&  Sedgwick  were  his  solicitors.  In  the  same  month  Oppert  took 
proceedings  under  the  Bankruptcy  Act  for  liquidation  of  his  afiairs, 
and  a  resolution  was  duly  passed  for  their  being  liquidated  by 
arrangement.    McLean  was  appointed  trustee. 

On  the  15th  of  May,  1874,  Oppert  obtained  the  usual  order  to 
change  his  solicitors. 

On  the  26th  of  January,  1875,  the  Plaintiff  took  out  a  summons 
for  the  production  of  the  documents  mentioned  in  the  first  part  of 
the  schedule  to  the  affidavit  of  the  3rd  of  April,  1873,  except  such 
of  them  as  McLean  had  by  affidavit  filed  on  the  2l8t  of  January, 
1875,  admitted  to  be  in  his  possession  as  trustee.  On  the  2nd  of 
February  Oppert  filed,  in  opposition,  an  affidavit  as  follows : — 

''  At  or  immediately  prior  to  deposing  to  my  affidavit  as  io 
documents  filed  in  this  cause  on  3rd  April,  1873, 1  handed  over  to 
Messrs.  Mmdie  db  Co.,  who  acted  for  me  as  my  soUcitors  in  this 


V. 

Ofpbbt. 
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canse  until  15th  May,  1874,  all  the  papers  and  docnments  men-       L.  JJ. 
tioned  in  the  schedule  to  my  said  affidayit^  with  the  exception  of       1875 
such  of  the  said  documents  as  are  included  in  the  schedule  to  the       y^j., 
affidavit  of  the  Defendant,  B.  McLean,  my  trustee,  filed  in  this 
cause  on  21st  January,  1875. 

''I  have  not  now,  nor  have  I  since  the  said  3rd  day  of  April, 
1873,  had  in  my  possession,  custody,  or  power,  or  in  that  of  my 
present  solicitors,  any  of  the  papers  or  documents  so  included  in 
the  schedule  to  my  said  a£Sdayit  filed  on  the  3rd  of  April,  1873, 
as  aforesaid ;  but  the  same  are,  I  believe,  still  in  the  possession, 
custody,  or  power  of  either  the  said  Messrs.  Elmdie  dk  Co.,  or  of 
the  said  Defendant,  JS.  McLean,  as  my  trustee  as  aforesaid." 

The  managing  clerk  of  the  Plaintiff's  solicitors  deposed  that 
Messrs.  ElmsUe  &  Co.  had  at  first  refused  to  allow  inspection  of 
the  documents  in  their  possession,  but  had  afterwards  withdrawn 
this  refusal  and  produced  certain  documents,  being  only  a  small 
part  of  those  required,  stating  at  the  same  time  that  they  had  no 
others. 

Oppert  deposed  that  Messrs.  Elmdie  &  Co,  claimed  a  lien  upon 
the  documents. 

The  summons  was  adjourned  into  Court,  and  Vice-chancellor 
Bacon  made  an  order  on  Oppert  for  production,  as  ashed  by  the 
summons. 

Mr.  E.  CnHer,  for  the  appeal  motion,  referred  to  Palmer  v. 
Wright  (1) ;  North  v.  Huber  (2) ;  Be  WtUiama  (3). 

Mr.  Lococh  Webb,  for  Oppert : — 

If  documents  are  in  the  possession  of  a  solicitor  who  claims  a 
lien,  the  party  may  be  ordered  to  produce  them,  and  if  he  cannot 
produce  them  without  paying  the  solicitor's  bill,  he  must  do  so : 
Ez  parte  Shaw  (4). 

[The  Lord  Justice  James: — ^That,  no  doubt,  is  the' general 
rule ;  but  may  not  the  case  of  a  party  who  has  become  bankrupt 
and  is  unable  to  pay  anything  be  an  exception  ?] 

(1)  10  Beav.  234.  (3)  7  Jur.  (N.S.)  323. 

(2)  7  Jnr.  (K.S.)  7C7.  (4)  Jac.  270. 
Vol.  X.                                         2  E  1 
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L.  JJ.  The  evidence  does  not  clearly  shew  ihat  Opperi  cannot  get  the 

1875  documents.    In  Palmer  v.  WriffJU  (1)  the  papers  were  not  in  the 

Vale  possession  of  the  Defendant's  solicitor,  but  of  the  solicitor  of  his 

Oppebt  ^stator ;  in  North  v.  Huber  (2),  in  the  possession  of  an  auctioneer, 

who  claimed  a  lien ;  and  in  Be  WilUams  (3),  in  the  possession  of 

•  another  party.    The  decision  in  Bodiek  y.  Gandell  (4)  is  precisely 
in  point  in  the  present  case. 

Mr.  CuUer,  in  reply,  referred  to  LiddeU  v.  Norton  (5). 

Sir  W.  M.  James,  LJ.  : — 

I  think  that  the  order  of  the  yice-Chancellor  must  be  affirmed. 
If  an  order  for  production  were  refused,  we  should  be  enabling 
Defendants  to  resort  to  the  device  of  delivering  documents  to  their 
solicitor,  changing  him,  and  then  refusing  production  on  the 
ground  that  they  were  unable  to  pay  his  bill.  That  is  a  device 
which  the  Court  cannot  encourage.  The  order  of  the  Viee- 
Ohancellor  must  stand,  but  the  Defendant  must  have  liberty  to 
apply  if  it  turns  out  that  he  really  cannot  get  the  documents 
produced.  He  will  not,  however,  be  excused  on  the  ground  of  his 
making  a  mere  formal  application  to  Messrs.  Elmdie  &  Co^  as  if 
he  did  not  care  whether  he  got  them  or  not ;  he  must  satisfy  the 
Court  that  he  has  done  his  best  to  comply  with  the  order :  and  the 
Plaintiff  must  not  issue  an  attachment  without  the  leave  of  the 
Court. 

Sir  G.  Mbllish,  L.J.,  concurred. 

Sib  W.  M.  James,  L.  J. : — Messrs.  Elmdie  db  Co.  are  not  likely 
to  refuse  production  on  the  ground  of  their  lien,  for  a  solicitor  has 
no  right  to  set  up  a  lien  acquired  in  the  cause  against  the  rights 
of  the  other  parties  in  the  cause  to  production. 

Solicitors:  Messrs.  VcUhnoe  &  VaUance;  Messrs.  Lawranee, 
Plews,  &  Co. 

(1)  10  Beav.  234.  (3)  7  Jur.  (N.S.)  323. 

(2)  7  Jur.  (N.S.)  767.  (4)  10  Beav.  270. 

(5)  Kay,  App.  xi. 
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FOWKES  v.  PASCOE.  l.jj. 

[1873    F.    35.]  1^ 

March  3, 10» 
Purchase  in  Joint  Names — Gift — ReeuUing  TVust — Evidence^-'Presumption —         11,  24. 

Ademption.  

A  testatrix,  both  before  and  after  she  made  her  will,  purchased  sums  of 
stock  in  the  names  of  herself  and  the  son  of  her  daughter-in-law.  By  her 
will  she  gave  the  residue  of  her  estate  to  her  daughter-in-law  for  life,  and 
after  ber  death  to  the  son  and  the  daughter  of  the  daughter-in-law : — 

jffeldy  that,  under  the  circumstances,  the  sums  of  stock  so  purchased  were 
a  gift  to  the  son  of  the  daughter-in-law : 

Hddf  that  in  suoh  a  case  the  evidence  of  the  son  and  his  wife  was  admis- 
aiUe,  and  could  not  be  disregarded  as  rebutting  the  presumption  of  a  result- 
ing trust ;  and  that,  coupled  with  the  circumstances  under  which  the  stock 
was  purchased,  it  was  sufficient  to  rebut  the  presumption : 

IFetdf  on  the  facts,  that  the  t^tatrix  had  not  placed  herself  in  hcoparen' 
tie  to  the  son  of  her  daughter-in-law  or  to  the  other  residuary  l^atee,  and 
that  both  these  Dacts  would  have  to  be  proved  to  make  the  gift  an  ademption 
of  the  residuary  bequest. 

Decision  of  the  Master  of  the  Bolls  reversed. 

SaBAEBAKEB,  thei  testatrix  in  this  cause,  had  one  child  only, 
a  son,  who  had  died,  leaving  a  widow.  The  widow  of  the  son 
married  again,  and  was  then  called  Elizabeth  Ann  Paseoe.  She 
had  by  her  second  husband  sereral  children,  of  whom  two  only, 
John  Irving  Paaooe  and  Mary  Awn  Pasooe  (afterwards  Mary  Ann 
Heritage),  survived  Sarah  Baker. 

Sarah  Baker,  by  her  will,  dated  the  9th  of  November,  1843, 
devised  certain  real  estate  to  John  Irving  Paseoe.  She  then  de- 
vised and  bequeathed  her  leaseholds  and  personalty  and  the 
residue  of  her  realty  to  trustees,  one  of  whom  was  John  Irving 
Paseoe,  upon  trust  to  convert  the  same  and  to  invest  the  proceeds, 
and  out  of  the  income  of  the  investments  to  pay  certain  life 
annuities,  and  subject  thereto  to  pay  the  income  to  Elizabeth  Ann 
Poicoe  for  her  life ;  and  the  testatrix  directed  her  trustees  to  divide 
the  principal,  after  the  death  of  Elizabeth  Arm  Paaeoe,  between 
such  of  the  children  of  Elizabeth  Ann  Paecoe  as  should  attain  the 
age  of  twenty-one  years.  The  testatrix  further  directed  that  £100 
a  year  should,  during  the  life  of  Elizabeth  Ann  Paseoe,  be  paid 

2JE2  1 
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L.  Jj.       to  such  of  her  daughters  as  had  attained  the  age  of  twenty-one 
1876        years, 
p^^         On  the  2nd  of  March,  1843,  Sarah  Baker  had  bought  £250 
FAi^E      ^i  P®'  Cent.  Eeduced  Annuities,  afterwards  3^  per  Cent  Annuities^ 

in  the  names  of  herself  and  one  Mary  Clapham,  who  resided  with 

her;  and  had  bought  £250  3^  per  Cent.  Seduced  Annuities  in  the 
names  of  herself  and  John  Irmng  Pascoe.  On  the  29th  of  Aogost, 
1845,  Sarah  Baker  bought  two  further  sums  of  £250  like  annui- 
ties in  the  names  of  herself  and  John  Irving  Pascoe.  From  time 
to  time  Sarah  Baker  bought  further  sums  of  like  annuities  in  the 
names  of  herself  and  John  Irving  Pascoe,  till  the  sum  amounted  to 
£2000  3i  per  Cent.  Annuities.  On  the  15th  of  August,  1848, 
Sarah  Baker  transferred  £4000  3^  per  Cent.  Annuities  into  the 
names  of  herself  and  John  Irving  Pascoe;  and  a  short  time  before 
her  death  she  bought  a  further  sum  of  £1000,  making  the  total 
sum  standing  in^the  names  of  herself  and  John  Irving  Pasooe 
£7000. 

On  the  3rd  of  December,  1850,  Sarah  Baker  died ;  and  soon 
afterwards  John  Irving  Pascoe  caused  the  £7000  to  be  transferred 
to  his  own  name. 

Elizabeth  Ann  Pascoe  died  on  the  12th  of  March,  1872;  and 
thereupon  John  Irving  Pascoe  and  the  trustees  of  the  settlement 
made  on  the  marriage  of  Mary  Ann  Seritage,  the  other  surviving 
child  of  Elizabeth  Ann  Pascoe,  as  assignees  from  Mary  Ann 
Heritage,  became  entitled  to  the  residuary  estate  of  the  testatrix 
Sarah  Baker. 

The  trustees  of  the  settlement  filed  a  bill  against  John  Irving 
Pascoe  and  his  co-trustee  miAeT  Sarah  Baker's  will  for  the  adminis- 
tration of  the  estate  of  Sarah  Baker.  The  principal  object  of  the 
suit  was,  however,  to  determine  whether  John  Irving  Pascoe  was 
entitled  to  the  £7000  3^  per  Cent.  Annuities  which  he  claimed  as 
a  gift.  He  also  claimed  the  dividend,  due  at  the  death  of  the 
testatrix,  on  the  £6000  3^  per  Cent.  Annuities. 

John  Irving  Pascoe  deposed  that  the  £7000  was  intended  as  a 
gift  to  him ;  and  his  evidence  was  supported  by  that  of  his  wife 
and  of  two  servants.  The  further  facts  of  the  case  and  the  evidence 
are  fully  stated  in  the  judgment  of  Lord  Justice  James. 

The  Master  of  the  Bolls  was  of  opinion  that  Mr.  Pascoe  'was 
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trustee  of  the  £7000  for  Mrs.  Baker j  and  made  a  decree  for  the 
administration  of  the  estate  of  Mrs.  Baker,  adding  to  it  a  declara* 
lion  as  to  the  trust  of  the  £7000  (1). 

Mr.  Pascoe  appealed  against  the  decree  so  far  as  related  to  the 
declaration. 


L.JJ. 

1875 


Fowxss 
Paboqb. 


Mr.  Chitty,  Q.G.,  and  Mr.   W.  H.  Thompson,  for  the  Appel* 
lant: — 

No  doubt  when  you  find  a  man  inyesting  in  the  names  of  him- 
self and  another^  the  presumption  is  that  there  is  a  resulting  trust 


(1)  1874.  Nov.  17. 

Sib  G.  Jbssel,  M.H.,  after  stating 
the  facta  of  the  case,  said  that  there 
mrafl  no  presumption  in  favoar  of  a  gift, 
as  Mr.  Fascoe  did  not  attempt  to  say 
that  he  was  an  adopted  son  of  the  tes- 
tatrix. 

His  Honour  did  not  understand  that 
the  law  of  this  Court  made  any  differ- 
ence between  a  transfer  and  a  purchase 
— a  purchase  of  stock  in  the  joint 
names  of  the  beneficial  owner  and  an- 
other, or  a  transfer  from  that  beneficial 
owner  in  the  joint  names  of  himself  or 
herself,  or  a  transfer  to  a  third  name 
fcom  the  beneficial  owner  into  another 
name.  In  either  case,  in  the  absence 
of  evidence  to  the  contrary,  there  was  a 
resulting  trust  in  favour  of  the  bene- 
ficial owner.  That  being  so,  if  there 
was  no  evidence  and  no  case  of  adop- 
tion, or  putting  herself  in  the  position 
of  a  parent,  it  would  follow  that  this 
property  remained  the  property  of  Mrs. 
Baicer ;  therefore  the  only  two  questions 
to  be  considered  were,  first,  whether 
there  was  any  case  of  quasi  parentage 
raised,  because  if  not  raised  by  the 
answer  the  evidence  need  not  be  consi- 
dered; and,  secondly,  if  such  a  case 
was  not  made  out,  whether  there  was 
a  case  of  clear  gift.  It  must  be  shewn 
to  be  a  clear  gift,  because  persons  in 
intimate  relations  with  aged  ladies  not 


blood  relations,  not  having  actual  claims 
on  their  bounty  by  reason  of  any  act 
^done  by  the  aged  person  in  question  to 
make  it  a  moral  duty  on  her  to  provide 
for  them,  must  shew  by  clear  evidence 
that  when  she  parted  with  her  pro- 
perty she  intended  to  give  it  out  and 
out  after  her  own  decease.  That  is 
not  only  a  rule  of  law,  but  a  rule 
founded  on  souod  policy  and  good 
sense.  Those  that  allege  that  other 
people,  especially  in  this  position,  give 
them  large  sums  of  money,  must  prove 
it,  and  prove  to  the  satisfaction  of  a 
Court  of  Justice  that  they  are  entitled 
to  that  sum  of  money.  His  Honour 
then  commented  on  the  answer  and  the 
evidence,  and  said  that  no  case  of 
adoption  was  either  set  up  or  proved. 
Nor  was  there  evidence  of  an  ex- 
pressed intention  to  make  a  clear  gift. 
The  only  evidence  was  that  of  Mr. 
Faacce  and  his  wife.  The  evidence  of 
a  wife  was  not  equal  to  that  of  a  second 
witness,  as  no  doubt  the  husband  and 
wife  had  talked  it  over,  and  she  might 
be  led  to  believe  that  what  the  husband 
told  her  was  a  fact.  This  evidence 
standing  alone  was  not  sufiBcient  to 
make  the  Court  impute  to  the  testatrix 
an  intention  of  giving  this  property  to 
Mr.  Fascoe.  Upon  the  whole.  His 
Honour  was  of  opinion  that  Mr.  Fascoe 
must  be  treated  as  trustee  of  the  whole 
sum  of  £7000  3i  per  Cent.  Annuities. 
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L.  JJ.      for  himself;  but  that  presumption  may  easily  be  rebutted :  Dyer 

1875       V.  Dyer  (1) ;  Bider  v.  Kidder  (2) ;  especially  when  the  person  who 

IV)wns     invested  stood  in  loco  parentis  to  the  other :  P<nvy$  v.  Mansfield  (3) ; 

Pasoob.     Dummer  v,  Piieher  (4).    Actual  relationship  is  not  necessary: 

8ayre  v.  Sughes  (5) ;  Gunrant  v.  Jo^o  (6).    We  do  not,  however, 

say  that  Mrs.  Baker  had  actually  adopted  Mr.  Paseoe  as  her  son, 
but  she  had  so  much  regard  and  affection  for  him  as  to  make  the 
gift  not  at  all  improbable :  Nicholson  v.  Mulligan  (7).  All  the 
evidence  is  on  our  side;  there  is  none  against  us:  In  re  Owieiss 
Trusts  (8) ;  George  v.  Howard  (9). 

Mr.  Southgate,  Q.C,,  Mr.  Waller,  Q.C.,  and  Mr.  Davey,  for  the 
Plaintiflfe  ;— 

If  the  testatrix  intended  to  give  so  large  a  sum,  can  it  be  believed 
that  she  would  not  have  said  more  about  it  ?  With  the  exception 
of  Qeorge  v.  Howard,  there  is  no  authority  for  the  distinction 
between  a  stranger  and  a  relation  in  the  case  of  an  alleged  gift 
Where  a  person  invests  money  in  the  name  of  himself  and  another, 
the  presumption  is  that  the  other  person  is  merely  a  trustee; 
and  there  is  not  evidence  enough  in  this  case  to  rebut  that  pre- 
sumption. 

Even  if  the  £7000  is  held  to  be  a  gift,  it  must  be  taken  as  an 
ademption  of  the  share  given  by  the  will :  Fym  v.  Lochyer  (10) ; 
and  the  mere  cinmmstanoe  of  there  being  no  relationship  between 
the  parties  will  not  alter  the  ease.  Moidefiore  v.  Ouedcdla  (11), 
Dawson  v.  Dawson  (12),  Cooper  v.  Maedorudd  (13),  Leighion  v. 
Iseighton  (14),  and  Meinertssagen  v.  Walters  (15),  shew  what  the 
principles  are.  On  the  evidence  it  is  clear  that  Mrs.  Baker  put 
herself  in  loco  parentis  to  Mr.  Paseoe,  and  therefore  all  the  gifts 
made  after  the  date  of  the  will  are  in  the  nature  of  an  advance- 
ment, which  he  must  bring  into  hotchpot.    If  Mrs.  Baker  did  not 

(1)  2  Cox,  92.  (8)  Law  Rep.  14  Eq.  217. 

(2)  10  Ves.  360.  (9)  7  Price,  646. 

(3)  3  My.  &  Cr.  359.  (10)  6  My.  &  Gr.  29. 

(4)  2  My.  &  K.  262.  (1 1)  1  D.  F.  &  J.  93. 

(5)  Law  Rep.  5  Eq.  376.  (12)  Law  Rep.  4  Eq.  604. 

(6)  1  Coll.  261.  (13)  Ibid.  16  Eq.  258. 

(7)  3  Jr.  Rep.  Eq.  308.  (14)  Ibid.  18  Eq.  468. 

(16)  Law  Rep.  7  Ch.  670. 
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stand  in  loco  parenUs,  then  the  presumption  of  law  against  the      L.  Ji. 
money  being  intended  as  a  gift  is  still  stronger.  1875 


Harch  25,    Sib  W.  M.  James,  L  J.  :-^ 

'  The  case  of  the  Plaintiffs  is  simply  this :  Certain  sums  of  stock 
liave  been  discovered  to  have  been  standing  in  the  joint  names  of 
a  lady  deceased  and  the  Defendant  John  Irving  Pa9coe.  They 
were  partly  purchased  with  the  lady's  money,  partly  transferred 
£rom  her  name  to  the  joint  names.  This,  it  is  alleged,  proyes  a 
resolting  trust  for  the  lady.  And  it  is  further  alleged  that  the 
onus  of  .rebutting  the  presumption  of  resulting  trust  is  on  the 
Defendant,  and  that  he  has  failed  to  discharge  himself.  The 
Master  of  the  Bolls  was  of  that  opinion,  hence  this  appeal. 

The  relations  between  the  lady  and  the  Defendant  were  of  a 
character  very  natural,  but  singular  in  this  respect,  that  nothing 
like  them  appears  to  hare  occurred  in  any  of  the  reported 
cases. 

Mrs.  Baker  was  a  widow  lady  of  considerable  property.  She 
was,  at  tiie  time  of  the  transactions  in  question,  childless,  but  she 
had  had  an  only  son,  who  had  left  a  childless  widow.  The 
younger  widow  liyed  with  her  father-in-law  and  mother-in-law, 
and  after  the  death  of  the  father-in-law,  with  the  latter,  whose 
home  was  her  home,  until  she  found  a  second  husband,  whom  she 
married  from  that  home.  Thi&  marriage  does  not  appear  to  have 
diminished  the  feelings  of  maternal  and  filial  affection  between 
the  mother-in-law  and  the  daughter-in-law.  Everything  in  the 
case  shews  that  the  mother-in-law  looked  upon  her  daughter-in- 
law,  her  children,  and  grandchildren  as  if  they  had  been  her.own 
descendants,  the  issue  of  her  own  body.  There  was,  amongst  other 
issue  of  the  second  marriage,  a  son,  the  Defendant,  and  two 
daughters,  one  deceased,  the  other  Mary  Ann  EeritagSj  whose 
trustees  are  the  present  Plaintiffs.  The  son,  when  a  youth,  and 
for  some  years  from  and  up  to  his  marriage,  lived  with  Mrs.  Baker. 
In  course  of  time,  that  is  to  say,  in  the  year  1844,  he  married  and 
had  children.    He  resided  after  his  marriage  near  Birmingham^ 


Mr.  Chitty,  in  reply.  v. 
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L.JJ.  but  whenever  he  came  to  London  he  made  his  abode  ia  Mrs. 
1875  Bakers  house.  His  children  >yere  actually  brought  from  Bir- 
FowKEs  minffham  to  L(mdon  to  her  house  to  be  baptized  from  there  at  her 
church,  and  bj  her  clergyman,  and  the  likenesses  of  the  little  ones 
>yere  the  fSavourite  ornaments  of  her  room.  [His  Lordship  read 
the  evidence  on  this  subject]  She  made  her  will  in  the  year 
1843.  By  that  will  she  gave  certain  real  property  to  the  Defen- 
dant, and  the  residue  of  her  property,  which  was  large,  she  gave 
to  her  daughter-in-law  for  life,  charged  with  annuities  for  the 
daughters,  and  after  her  death  it  was  to  go  to  the  children  of  the 
daughter-in-law. 

This,  then,  was  the  relationship  between  the  parties  when  the 
facts  happened  &om  which  the  present  suit  has  arisen.  [His 
Lordship  then  stated  the  manner  in  which  the  purchases  and 
transfer  had  been  made.]  Of  these  sums,  amounting  to  £7000, 
the  Defendant  has  been  declared  to  be  a  trustee  for  the  estate  of 
Mrs,  Baker. 

I  will  assume,  for  the  present  purpose,  that  the  origin  and 
nature  of  the  relations  between  the  parties  did  not  affect  the  legal 
presumption  of  resulting  trust  I  will  assume,  further,  that  the 
implication  of  a  resulting  trust  does  arise  as  much  in  the  case  of 
a  transfer  as  in  that  of  a  purchase  of  stock,  although  that  cer- 
tainly is  not  the  case  with  regard  to  a  conveyance  of  land;  and  I 
will  proceed  to  consider  how  the  evidence  stands  on  these  assump- 
tions. To  my  mind,  differing  in  this  respect  altogether  from  the 
Master  of  the  Eolls,  the  evidence  in  favour  of  gift  and  against  trust 
is  absolutely  conclusive.  There  is,  to  begin  with,  in  respect  of  the 
two  first  purchases,  an  inference  from  the  facts  themselves  which  is, 
to  my  mind,  irresistible.  Whatever  may  be  the  presumption  as  to 
one  purchase  or  one  transfer  standing  by  itself,  the  fact  of  the  con- 
temporaneous purchases  of  small  distinct  sums  in  different  names, 
— in  the  name  of  a  guasi  son  or  grandson,  and  of  a  companion, 
and  the  subsequent  repetition  of  those  purchases,  is  not  to  be  got 
over.  The  lady  had  £500  to  invest ;  she  had  already  large  sums 
of  stock  standing  in  her  own  name,  besides  other  considerable  pro- 
perty. Is  it  possible  to  reconcile  with  mental  sanity  the  theory 
that  she  put  £250  into  the  names  of  herself  and  her  com- 
panion, and  £250  into  the  names  of  herself  and  Defendant,  as 


V. 

Pasoob. 
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trustees  upon  trast  for  herself?    What  trust — ^what  object  is  there       L.  JJ. 
conceivable  in  doing  this?    If  this  case  were  tried  before  a  jury,        1875 
no  Judge  could  withdraw  the  &cts  of  the  contemporaneous  pur-     Fowkes 
chases  and  of  their  repetition  from  the  consideration  of  a  jury,  and, 
in  my  opinion,  no  jury  would  or  could  be  found  who  would  hesitate 
to  say  that  the  thing  was  done  by  way  of  gift  and  not  trust. 

Starting  with  this,  that  the  original  purchase  was  gift  and  not 
trusty  it  appears  to  follow  that  the  subsequent  additions  must  be  of 
the  same  nature ;  and  the  piecemeal  nature  of  these  additions  is 
pregnant  with  the  same  inference.  But  the  case  is  far  from  rest- 
ing here.  The  Defendant  swears  positively  to  their  having  been 
gifts,  and  although  I  concur  in  what  the  Master  of  the  Bolls  has 
said,  and  although  this  Court  has  more  than  once  said  that  it  is 
too  dangerous  to  rely  on  the  mere  evidence  of  a  party  interested 
as  to  conversations  with  a  deceased  person,  yet  it  is  legally  admis- 
sible evidence,  and  is  not  to  be  disregarded  when  adduced  by  a 
man  in  support  of  his  claim  to  that  which  is  indisputably  his  at 
law,  and  which  an  attempt  is  made  to  deprive  him  of.  Where  the 
Court  of  Chancery  is  asked,  on  an  equitable  assumption  or  presump- 
tion, to  take  away  from  a  man  that  which  by  the  common  law  of 
the  land  he  is  entitled  to,  he  surely  has  a  right  to  say :  **  Listen  to 
my  story  as  to  how  I  came  to  have  it,  and  judge  that  story  with 
reference  to  all  the  surrounding  facts  and  circumstances."  The 
evidence  is  to  be  weighed,  of  course,  with  reference  to  that  danger, 
but  still  is  to  be  weighed  like  every  other  piece  of  evidence, 
together  with  every  other  fact  and  inference  in  the  case. 

[His  Lordship  then  stated  and  commented  on  the  evidence  of 
John  Irving  Paacoe  and  of  his  wife,  observing  that  his  story  was 
highly  probable  and  credible,  and  coming  to  the  conclusion  that  if 
the  onus  was  on  the  Defendant  he  had  proved  his  case.] 

It  was,  however,  contended  that  if,  under  the  circumstances,  the 
theory  of  gift  would  prevail,  the  same  circumstances  and  evidence 
would  shew  that  the  gift  was  so  made  as  to  be  an  ademption  or 
partial  satisfaction  of  the  share  of  the  residue  to  which  the 
Defendant  was  entitled  under  the  wilL  And  if  one  were  permitted 
to  guess — ^if  one  were  permitted  to  ask  on  any  instinctive  feeling 
of  what  probably  was  the  testatrix's  intention,  that  is  probably  the 
result  which  the  Court  would  arrive  at. 
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L.  JJ.  But  is  it  possible,  consistently  with  established  rules^  to  arriye 

1875  at  that  result  ?  In  the  first  place,  no  parol  evidence  of  such  aik 
Fovms  intention  is  admissible,  for  such  parol  evidence  would  be  to  alter 
Pawo  *^®  written  will.  That  effect  if  produced  at  all  must  be  produced 
—  by  operation  of  law.  The  rule  of  law  is  that  legacies  given  by  a 
father,  or  a  person  in  loco  parentis,  are  or  may  be  adeemed  by  gifts 
between  the  will  and  the  death.  The  principle  is  that  the  will 
shews  the  distribution  which  the  father  thinks  just  and  expedient 
for  his  childr^i,  and  if,  after  having  made  such  a  scheme  for  dis- 
tribution, he  advance9  one  of  his  children  on  marriage,  or  going 
out  to  establish  himself  in  the  world,  or  the  like,  it  is  to  be 
presumed,  as  a  presumptio  jt^ris  et  dejurey^at  the  advancement  is 
an  anticipation  of  the  testamentary  provision,  just  as  under  the 
Statute  of^Didributions  an  advancement  is  to  be  brought  into 
hotchpot.  But  this  presumption  applies  only  to  fathers,  or  per- 
sons who  have  put  themselves  in  looo  parentis.  What  in  any 
particular  case  is  putting  oneself  in  loeo  parentis,  is  probably  one 
of  the  most  difficult  of  legal  problems  to  solve*  It  used  to  be 
laid  down  in  the  treatises  that  nothing  short  of  assuming  the 
whole  functions  and  duties  of  the  father  would  do,  and  in  par* 
ticular  that  such  a  character  could  not  be  predicated  where  the 
child  was  actually  living  with  her  own  father  and  maintained  by 
him,  and  could  not  be  predicated  even  between  a  grandfather  and 
grandson  if  the  father  were  alive.  But  in  the  case  of  Pytn  v* 
Loehyer  (1),  before  Lord  Cottenham,  that  rule  was  certainly  not 
acted  on  to  the  full  extent,  [His  Lordshipth^i  read  the  facts  of 
the  case  in  Pffm  v.  Loekyer.]  That  case  went  beyond  the  former 
rule,  but  even  that  case  must  be  considerably  ei^tended  in  order  t^ 
meet  the  case  before  us.  In  that  case  the  grandfather  had  directed 
and  controlled  the  children,  had  been  referred  to  on  the  treaties 
for  their  marriages,,  and  had  provided  marriage  portions  for  them. 
Nothing  of  the  kind  took  plaoe  in  this  case.  There  are  very 
strong  expressions  about  adoption,  proved  by  the  Defendant  him* 
self,  but  it  does  not  appear  that  Mrs.  Baker  ever  did  provide,  or 
had  occasion  to  provide,  for  the  maintenance,  education,  marriage 
portion,  or  setting  out  in  the  world  of  the  children  of  her  daughter- 
in4awy  except  that  the  son  did  live  with  her  a  few  years  before 

(l).5My.&Cr.29. 
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his  marriage,  and  had  a  handsome  present  on  his  marriage.       UJJ. 
What  she  did  was,  that,  having  no  nearer  or  dearer  object  of  her       1875 
testamentary  bonnty,  she  selected  her  daughter-in-law  and  the     fo^tkbb 
children  of  her  daughter-in-law  to  be  her  heirs,  and  all  her  ezpres-      ^JUjoe. 
sions  and  her  conduct  are  to  be  explained  by  and  referred  to  her       — 
adoption  of  the  fie^mily  in  that  sensa 

On  full  consideration,  I  am  satisfied  that  such  conduct  is  far  from 
bringing  this  case  within  the  rule  as  to  ademption  or  satisfaction 
of  legacies,  and  that  if  we  extend  the  rule  to  this  case  we  cannot 
stop  short  of  applying  it  to  every  case  of  gifts  made  after  the  wiU 
to  one  of  a  family  selected  as  the  residuary  legatees  of  a  testator. 
It  may  be  further  observed  that  the  case  of  MarUefiare  v.  Oue- 
daUa  (1)  was  the  first  case  in  which  the  doctrine  of  ademption  or 
satisfaction  was  applied  to  residuary  legatees ;  and  in  the  case  of 
Meinertzoffen  y.  WdUers  (2)  we  came  to  the  conclusion  that  it 
could  only  be  applied  between  children  against  a  child  in  favour 
of  a  child,  not  in  favour  of  a  stranger.  It  would,  therefore,  be 
necessary  in  this  case  to  shew,  not  only  that  the  testatrix  had 
placed  herself  in  loco  parentis  to  the  Defendant^  but  to  his  sister, 
of  which  there  is  no  trace. 

The  result  is  that  the  Master  of  the  Bolls'  order,  so  feur  as 
regards  the  capital,  must  be  discharged.  The  Defendant  is  clearly 
liable  to  account  for  the  dividends  due  in  the  testatrix's  lifetime, 
and  afterwards  received  by  him.  He  swears,  indeed,  that  it  was 
intended  that  he  should  receive  whatever  was  not  received  by  her 
in  her  lifetime.  It  is  impossible  to  place  any  reliance  on  this. 
It  was  obviously  the  intent  and  meaning  of  the  transactions  in  this 
case  (as  it  may  be  taken  to  be  universally  in  like  gifts)  liiat  the 
donor  should  receive  the  income  during  her  life,  and  the  accident 
that  a  dividend  was  in  arrear  at  her  death  could  not  make  any 
difference  as  to  the  equitaUe  right. 

The  decree  of  the  Master  of  the  BoUs)  so  £ar  as  regards  tho 
dedaraticm  as  to  the  trust  of  the  £7000,  must  be  discharged. 

Sib  G.  Mbllish,  L.  J. : — 
I  am  entirely  of  the  same  opinion.    I  should  not  have  thought 

(1)  1  D.  P,  &  J.  93.  (2)  Law  Bep.  7.Ch.  670. 
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L.  JJ.      it  necessary  to  add  anything  to  what  has  been  said  by  the  Lord 

1875        Justice^  with  which  I  entirely  agree,  except  that,  on  account  of 

FowKBfl     the  great  respect  I  have  for  the  judgment  of  the  Master  of  the 

Bolls,  I  wish  to  say  something  on  the  principle  on  which  His 

Honour  decided  this  case. 

There  can  be  no  doubt  that  the  question  in  this  case  is  a  ques- 
tion of  fact.  It  cannot  be  decided  simply  on  the  ground  of  legal 
presumption,  because  whatever  effect  is  given  to  the  evidence  of 
Mr.  Pcacoe  and  his  wife,  their  evidence  is  evidence  to  rebut  the 
presumption,  and  therefore  the  Court  must  consider  whether  the 
presumption  is  rebutted  or  not. 

Now,  the  Master  of  the  Bolls  appears  to  have  thought  that 
because  the  presumption  that  it  was  a  trust  and  not  a  gift  must 
prevail  if  there  were  no  evidence  to  rebut  the  presumption,  there- 
fore when  there  was  evidence  to  rebut  the  presumption  he  ought 
not  to  consider  the  probability  or  improbability  of  the  circum- 
stances of  the  case,  and  whether  the  presumption  was  really  true 
or  not,  but  ought  to  decide  the  case  on  the  ground  that  the 
evidence  of  Pascoe  and  his  wife  taken  alone  was  not  satisfactory. 
But,  in  my  opinion,  when  there  is  once  evidence  to  rebut  the 
presumption,  the  Court  is  put  in  the  same  position  as  a  jury  would 
be,  and  then  we  cannot  give  such  influence  to  the  presumption  in 
point  of  law  as  to  disregard  the  circumstances  of  the  investment, 
and  to  say  that  neither  the  circumstances  nor  the  evidence  are 
sufficient  to  rebut  the  presumption. 

Now,  the  presumption  rnust^  beyond  all  question,  be  of  very 
different  weight  in  different  cases.  In  some  cases  it  would  be  very 
strong  indeed.  If,  for  instance,  a  man  invested  a  sum  of  stock  in 
the  name  of  himself  and  his  solicitor,  the  inference  would  be  very 
strong  indeed  that  it  was  intended  solely  for  the  purpose  of  a 
trust,  and  the  Court  would  require  very  strong  evidence  on  the 
part  of  the  solicitor  to  prove  that  it  was  intended  as  a  gift ;  and 
certainly  his  own  evidence  would  not  be  sufficient.  On  the  other 
hand,  a  man  may  make  an  investment  of  stock  in  the  name  of 
himself  and  some  person,  although  not  a  child  or  wife,  yet  in 
such  a  position  to  him  as  to  make  it  extremely  probable  that  the 
investment  was  intended  as  a  gift.  In  such  a  case,  although  the 
rule  of  law,  if  there  was  no  evidence  at  all,  would  compel  the 
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Conrt  to  say  that  the  presumption  of  trast  must  prevail,  even  if  L.  JJ. 
the  Court  might  not  belieye  that  the  fact  was  in  accordance  with  1875 
the  presumption,  yet,  if  there  is  evidence  to  rebut  the  presump-  yowibb 
tion,  then,  in  my  opinion,  the  Court  must  go  into  the  actual  facts. 
And  if  we  are  to  go  into  the  actual  facts,  and  look  at  the  circum- 
stances of  this  investment,  it  appears  to  me  utterly  impossible, 
as  the  Lord  Justice  has  said,  to  come  to  any  other  conclusion  than 
that  the  first  investment  was  made  for  the  purpose  of  gift  and  not 
for  the  purpose  of  trust.  It  was  either  for  the  purpose  of  trust  or 
else  for  the  purpose  of  gift;  and  therefore  any  evidence  which 
shews  it  was  not  for  the  purpose  of  trust  is  evidence  to  shew  that 
it  was  for  the  purpose  of  gift.  We  find  a  lady  of  considerable 
fortune,  having  no  nearer  connections  than  Mr.  Paseoe,  who  was 
then  a  young  man  living  in  her  house,  and  for  whom  she  was  pro- 
viding. We  find  her,  manifestly  out  of  her  savings,  buying  a  sum 
of  £250  stock  in  the  joint  names  of  herself  and  him,  and  at  the 
same  time  buying  another  sum  of  £250  stock,  on  the  very  same 
day,  in  the  joint  names  of  herself  and  a  lady  who  was  living  with 
her  as  a  companion.  Then,  applying  one's  common  sense  to  that 
transaction,  what  inference  is  it  possible  to  draw,  except  that  the 
purchases  were  intended  for  the  purpose  of  gifts  ?  If  they  were 
intended  for  the  purpose  of  trusts,  what  possible  reason  was  there 
why  the  two  sums  were  not  invested  in  the  same  names  ?  Besides, 
at  the  very  same  time  the  lady  had  a  large  sum  of  stock  in  her 
own  name,  and  could  anything  be  more  absurd  than  to  suppose 
that  a  lady  with  £4000  or  £5000  in  her  own  name  at  that  time  in 
the  same  stock,  and  having  a  sum  of  £500  to  invest  out  of  her 
savings,  should  go  and  invest  £250  in  the  name  of  herself  and  a 
young  gentleman  who  was  living  in  her  house,  and  another  £250 
in  the  name  of  herself  and  her  companion,  and  yet  intend  the 
whole  to  be  for  herself?  I  cannot  come  to  any  other  conclusion 
than  that  it  must  have  been  intended  by  way  of  a  present  after 
her  death. 

Then,  when  we  have  once  arrived  at  the  conclusion  that  the 
first  investment  was  intended  as  a  gift  (and  the  second  was  exactly 
similar),  and  when  we  find  that  the  account  was  opened  for  the 
purpose  of  gift,  those  facts  appear  to  me  to  rebut  the  presumption 
altogether,  because  when  an  account  is  once  found  to  be  opened 
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L.  JJ,      for  the  purpose  of  gift  there  is  yery  strong  reason  to  suppose  that 

1875       everything  added  to  that  account  was  intended  for  the  purpose  of 

FowxBB     &^  ^^^    Assuming  the  testatrix  to  know  that  she  had  made  a 

p  ^         gift,  and  had  invested  a  sum  of  money  in  stock  in  the  joint  names 

—       of  herself  and  Paseoe  for  the  purpose  of  making  a  present  to  him, 

it  would  certainly  be  a  very  extraordinary  thing  that  she  should 

go  and  add  other  large  sums  to  that  account,  not  for  the  purpose 

of  making  a  present  to  him,  but  for  the  purpose  of  his  being  a 

trustee.    I  cannot  help  coming  to  the  conclusion  that,  as  a  matter 

of  fact,  these  investments  were  intended  for  the  purpose  of  gift. 

There  were  one  or  two  facts  relied  on  against  this  conclusion. 
It  was  said  that  Mr.  Paseoe  kept  the  matter  secret  for  a  great 
number  of  years,  and  never  revealed  it.  I  do  not  greatly  rely  on 
that.  Every  one  who  has  experience  knows  that  some  persons 
are  very  reticent  about  their  affairs,  and  some  persons  are  always 
talking  about  them.  You  cannot  form  any  inference  as  to  that. 
If  he  really  and  bond  fde  believed,  and  had  no  doubt  that  it  was 
intended  for  a  gift,  and  for  his  use,  I  do  not  see  that  there  was 
anything  extraordinary  in  his  not  mentioning  it  to  the  persons  who 
now  say  it  was  not  mentioned  to  them.  The  only  fact  that  in  the 
least  degree,  in  my  opinion,  went  against  him  was  his  not  accounting 
for  the  dividend  which  was  due  at  the  death  of  the  testatrix.  I 
think  it  is  not  at  all  impossible  that  he  might  have  honestly 
believed  that  that  was  his,  although  I  entirely  agree  that  in  point 
of  law  it  was  not  so ;  therefore  on  the  whole  I  come  to  the  same 
conclusion  as  the  Lord  Justice. 

Solicitor  for  the  Plaintiflfe :  Mr.  J.  W.  Heritage. 

Solicitors  for  the  Defendants :  Messrs.  Thompson  dt  Qroom. 
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.  Shooting — Cutting  TiwJber — Injunction, 

A  landowner,  who  has  demised  for  a  term  of  yeans  ihe  right  of  shooting 
over  his  lands,  is  not  therehy  prevented  from  catting  timher  as  he  thinks  fit 
in  the  ordinary  management  of  his  land,  although  injurious  to  the  shooting. 

Order  of  SaU^  V.C.,  reversed. 

JDY  an  agreement,  dated  the  27tli  of  October,  1874,  the  Rev. 
H.  D.  Baker,  the  Defendant^  as  trustee  under  the  will  of  K  D. 
Foore,  Esq.,  agreed  to  let  to  John  OeamSf  Esq.,  the  Plaintiff,  for 
twenty-one  years,  determinable  at  the  end  of  the  first  seyen  or 
fourteen  years,  at  the  yearly  rent  of  £125,  a  mansion-house  iii 
Wikahire,  called  Syrencot,  with  the  grounds  and  about  seventeen 
acres  of  land,  together  with  the  exclusive  right  of  shooting,  cours- 
ing, and  fishing  over  1300  acres  more  or  less  of  land  adjoinmg. 
The  Plaintiff  alleged  that  he  was  induced  to  enter  into  this  agree- 
ment on  the  fedth  of  an  inspection  of  the  estate,  and  of  its 
apparent  capabilities  for  sporting  purposes,  particularly  as  com- 
prising coppices,  woods,  plantations,  and  belts  of  trees.  In 
November,  1874,  the  Plaintiff  saw  persons  .marking  trees  for 
felling,  and  remonstrated  with  the  Defendant  thereon.  Since 
that  time  the  Defendant  had  advertised  for  cutting  and  sale  7500 
trees,  including  practically  the  whole  which  were  standing  in  five 
of  the  plantations  on  the  ISOO  acres,  and  the  Defendant  proposed 
to  allow  the  purchaser  to  fix  and  use  a  steam-engine  and  saw- 
mill, &c. ;  the  conditions  of  sale  of  the  timber  stated  also  that  some 
of  the  trees  were  to  be  grubbed  up.  The  Plaintiff  alleged  that  the 
cutting  the  trees  and  grubbing  would  destroy  the  cover  for  game, 
and  that  the  drawing  the  timber  and  putting  up  the  saw-mill 
would  interfere  with  and  disturb  the  game. 

The  Plamtiff  filed  a  bill  stating  as  above  stated,  and  praying 
that  the  agreement  to  grant  a  lease  might  be  specifically  per- 
formed, and  that  the  Defendant  might  be  restrained  from  cutting 
the  timber. 
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L.  JJ.  The  Plaintiff  moved  before  the  Yice-Chancellor  HaU  for  an 

1875  injunction,  addacing  evidence  of  the  facts  above  stated,  and  that 
qZ^     ^^^  ^^  complained  of  wonld  interfere  with  the  shooting. 

The  Defendant  adduced  evidence  that  the  trees  were  in  some 
places  standing  too  close  together,  and  in  others  injured  the 
underwood ;  that  he  had  in  April,  1874,  determined  to  have  these 
trees  cut,  and  that  it  was  proper  that  they  should  be  cut  The 
trees  had  been  sold,  and  some  had  been  cut  before  the  motion  was 
made. 

The  Yice-Chancellor  HaU,  on  the  5th  of  March,  granted  an  ex 
parte  injunction,  and  on  the  18th  of  March  granted  an  injunction 
to  restrain  the  cutting  of  the  timber ;  either  party  to  be  at  liberty 
to  apply  in  Chambers  as  to  cutting  down  any  trees  not  already 
felled. 

The  Defendant,  by  way  of  appeal,  moved  to  dissolve  the 
injunction. 

Mr.  Lindley^  Q.C.,  and  Mr.  Shehbeare,  for  the  Defendant : — 

We  do  not  propose  to  do  anything  except  what  is  proper  for  the 
management  of  the  estate.  It  is  absurd  to  suppose  that  for  about 
Is.  an  acre  we  can  have  intended  to  part  with  the  right  of  cutting 
trees  or  planting  as  we  please.  It  is  not  pretended  that  we  are 
acting  wantonly  or  maliciously :  Jeffryes  v.  Evans  (1)  is  exactly 
in  point. 

Mr.  W.  Benshaw  (Mr.  Dickinson,  Q.C.,  with  him),  for  the  Plain- 
tiff:— 

We  took  this  shooting  supposing  that  the  land  would  be  left 
as  we  found  it,  but  if  these  woods  are  cut  the  covers  will  be  de- 
stroyed. Besides,  the  hauling  of  the  timber  and  the  noise  of  the 
saw-mill  will  drive  away  the  game.  FrogUy  v.  Earlof  Lovdace  (2) 
is  an  authority,  and  what  the  Master  of  the  Bolls  said  in  PaUisson 
V.  CHlford  (3)  is  a  clear  statement  of  our  rights. 

Sir  W.  M.  Jaiobs,  L.  J. : — 

I  am  of  opinion  that  this  injunction  is  unsustainable. 

(1)  19  C.  B.  (N.S.)  246.  (2)  Joh.  333. 

(3)  Law  Rep.  18  Eq.  259. 


V. 
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The  agreement  is  an  ordinary  agreement  for  letting  shooting,  L.  JJ. 
and  I  must  say  that  it  would  be  an  immense  surprise  to  many  1875 
persons  who  let  shooting  in  this  way  to  learn  that  they  are  to  be  Gxabks 
interfered  with  by  this  Court  or  by  any  other  Court  in  their  mode 
of  managing  their  own  property.  It  is  preposterous  to  suppose 
that  a  man  who  grants  a  shooting  lease  for  twenty-one  years  is  to 
be  dictated  to  by  this  Court  as  to  whether  he  shall  cut  down  a 
tree  or  remove  a  coppice,  because  by  so  doing  he  would  be  driving 
away  the  hares  or  interfering  with  the  breeding  of  the  pheasants. 
If  men  mean  to  acquire  such  rights,  they  must  express  their 
meaning  clearly.  I  am  of  opinion  that  such  rights  are  not  ex- 
pressed and  not  implied  in  the  ordinary  grant  of  shooting,  and 
that  this  Court  has  no  right  to  interfere  in  the  way  suggested. 
As  this  case  stands,  it  is  the  common  case  of  a  man  who  has 
granted  the  right  of  shooting,  and  is  minded  to  deal  with  his 
estate  as  other  landowners  deal  with  their  estates,  and  I  am  of 
opinion  that  there  is  no  right  or  power  in  this  Court  to  interfere 
with  him  in  so  dealing. 

The  injunction  must  be  dissolved,  and  the  Defendant  will  have 
his  costs  of  the  motion  in  the  Court  below. 

Sib  G.  Hellish,  L. J. : — 

I  am  entirely  of  the  same  opinion.  The  question  is  purely 
legal,  whether  a  landowner,  by  the  mere  granting  under  seed  to 
another  person  the  exclusive  right  of  shooting,  coursing,  and 
fishing  over  1300  acres  of  land  which  still  remain  in  his  possession, 
is  prevented  from  cutting  his  trees.  I  am  of  opinion  that  he  is 
not,  and  that  on  such  a  grant  no  action  at  law  for  simply  cutting 
his  trees  would  lie  against  him.  There  is  evidence  that  the 
cutting  of  the  trees  will  prejudice  the  shooting  this  year,  and 
I  have  no  doubt  that  it  wiU  do  so ;  but  there  is  no  evidence  that 
the  landowner  is  not  cutting  the  trees  hond  fde,  and  because  the 
trees  in  the  ordinary  and  proper  course  of  management  ought  to 
be  cut.  There  is  a  lease  for  twenty-one  years,  and  there  is  evidence 
that  the  trees  are  in  a  state  which  require  cutting ;  and  is  it  to  be 
said  that  the  landovmer,  for  the  whole  period  of  twenty-one  years 
during  which  this  lease  is  running,  is  to  abstain  from  cutting  the 
timber  upon  his  estate  merely  because  he  has  let  the  right  of 
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L.JJ.       shooting?    In  my. opinion,  the  right  of  shooting  is  a  right  to 

1875        shoot  oyer  the  lands  as  the  knds  may  happen  to  be  at  the  time, 

GsABKs     the  landlord,  of  coarse,  not  doing  anything  for  the  express  pur- 

Bakku      P^^®  ^^  injuring  the  right  of  shooting.    It  is  unnecessary  to  con- 

sider  whether  he  could  turn  the  covers  into  pasture  or  arable  land, 

because  he  is  not  proposing  to  do  anything  of  the  kind.  All  he 
is  proposing  to  do  is  to  cut  down  trees,  and  next  year  he  may 
propose  to  replant,  which,  I  suppose,  it  would  then  be  contended 
was  again  interfering  with  the  right  of  shooting. 

In  my  opinion,  the  landowner  in  this  case  is  not  prevented  &om 
managing  his  estate  in  the  way  he  thinks  best,  and  this  injunction 
must  be  dissolved. 

Solicitors  :  Mr.  E,  M.  Chvhh  ;  Messrs.  AhboH,  Jenkins,  &  Alboit 


L  JJ.  DIMOND  V.  BOSTOCK. 

i^  [1873    D.    26.] 

^         '      Qift  to  a  Class — Denignatio  Personarum — Penons  excepted  hy  Name^  Nephews 

and  Nieces  of  A,  living  at  his  Death, 

A  testatrix  gave  personal  estate  in  trust  for  all  the  nephews  and  nieces  ol 
her  late  husband  who  were  living  at  the  time  of  his  decease,  except  A.  and 
B.,  as  tenants  in  common.  Two  nephews,  who  would  otherwise  have  taken 
under  the  bequest,  died  before  the  testatrix,  one  before  and  the  other  after 
the  will : — 

Held  (affirming  the  decision  of  Mdlins,  V.C),  that  the  gift  was  to  a  class, 
and  not  to  designated  persons,  and  therefore  that  there  was  no  lapse,  but  the 
fund  was  divisible  among  those  of  the  class  who  survived  the  testatrix. 

JL  HIS  was  an  appeal  from  a  decision  of  Yice-Chaacellor  Matins. 
Emma  Bostoek,  the  widow  of  Ellis  Bostoek,  by  her  will  dated  the 
2nd  of  June,  1869,  gave  the  residue  of  her  personal  estate  to  (7.  /. 
Dimond  and  B.  J.  AUenbtrnft  whom  she  appointed  her  executors, 
upon  trust  to  convert  the  same  into  money ;  and  she  declared  the 
trusts  of  the  proceeds  in  the  following  terms : — "  In  trust  for  all 
the  nephews  and  nieces  in  the  first  degree  of  relationship  to  my 
late  husband  Wlis  Bostock,  who  were  living  at  the  time  of  his  de- 
cease, excepting  the  said  Evereld  Catherine  Bickards  and  James 
Bsthune  Bostock,  in  equal  shares  as  tenants  in  common." 
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The  testatrix  died  in  September,  1872.    At  the  time  of  her       L.  JJ. 
husband's  death  there  were  nine  nephews  and  nieces  who  answered       1875 
the  description  in  the  will,  besides  the  nephew  and  niece  who  were     duiond 
excepted.    Of  these  one  nephew  died  in  1868,  before  the  date  of     ^^JJi^jq^ 

Emma  BosiocVs  will,  whether  with  or  without  the  knowledge  of       

the  testatrix  did  not  appear,  and  another  died  in  1872,  after  the 
date  of  her  will,  but  in  her  lifetime. 

A  suit  having  been  instituted  by  the  executors  and  trustees,  a 
question  arose  as  to  the  division  of  the  residuary  fund,  the  next  of 
kin  of  the  testatrix  contending  that  it  was  divisible  into  ninths, 
and  that  the  shares  of  the  two  nephews  who  had  died  lapsed. 
The  Yice-Chancellor,  however,  decided  that  the  gift  was  to  the 
nephews  and  nieces  as  a  class,  that  those  only  were  included  in  the 
class  who  survived  the  testatrix,  and  that  the  fund  was  accordingly 
divisible  into  sevenths. 

From  this  decision  the  next  of  kin  appealed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Caldecott,  for  the  Appellants  :— 

We  contend  that  the  legatees  in  this  case,  although  described 
as  a  class,  are  in  fact  persona  desigtuUee  as  much  as  if  they  were 
mentioned  by  name.  The  persons  were  ascertained  at  the  date  of 
the  ^11  by  the  words  "  living  at  the  time  of  his  decease."  If  the 
Court  should  hold  that  the  two  deceased  persons  were  not  included 
in  the  gift,  it  would  strike  those  words  out  of  the  will.  In  Viner 
V.  Franeis  (1),  which  was  relied  on  by  the  other  side,  there  were 
no  such  words.  The  gift  was  simply  *^  to  the  children  of  my  late 
sister."  A  distinctive  characteristic  of  a  class  is  that  it  is  fluctu- 
ating, which  is  not  the  case  with  the  legatees  here.  In  Leigh  v. 
Leigh  (2),  the  Master  of  the  Bolls  said :  *'  Where  a  legacy  is  given 
to  a  class  of  persons,  that  class  is  to  be  ascertained  at  the  time 
of  distribution."  But  here  the  persons  were  known  at  the  time  of 
the  gift,  and  their  number  was  incapable  of  increase  or  diminution. 
So  in  Cruse  v.  JBlnreZZ  (3),  Vice-Chancellor  Eindersleg  says:  "If 
there  is  a  bequest  to  certain  persons  nominatimj  or  so  described  as 
to  be  fixed  at  the  time  of  the  gift,  so  that  there  can  be  no  fluctua- 
tion, then  if  one  of  them  dies  in  the  lifetime  of  the  testator,  his 

(1)  2  Bro.  C.  0.  658.  (2)  17  Beav.  605,  607. 

(3)  4  Drew.  215,  217. 
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L.  JJ.      share  lapses."   In  Havergal  v.  Earrisoii  (1)  a  gift  to  **my  brothers 

1875       and  sister"  was  held  a  dedgnatio  personarum;  and  in  HaU  y. 

I>^^i>     Bdbertson  (2)  a  gift  to  "  unmarried  daughters  "  was  held  to  desig- 

^JH^QCK.     ^^^®  those  who  were  unmarried  at  the  date  of  the  will.    It  is 

true  that  Jarman,  in  his  Treatise  on  Wills  (3),  says  that  a  gift 

to  children  living  at  the  death  of  A.  is  a  gift  to  a  class,  but  the 
authorities  which  he  cites  do  not  bear  out  his  proposition.  We 
have  here  the  additional  fact  that  the  testatrix  excepts  by  name 
a  nephew  and  niece  of  her  husband,  shewing  that  the  others  were 
referred  to  as  a  class  merely  to  avoid  the  trouble  of  mentioning 
them  all  by  name. 

Mr.  J.  Pearson,  Q.G.,  and  Mr.  Woodroffe,  for  the  legatees,  were 
not  called  on. 

Mr.  Bmolinson  for  the  executors. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  construction  which  the  Yice-Chancellor 
has  put  upon  this  will  ought  not  to  be  disturbed.  The  rule  of  the 
Courts  with  regard  to  lapse  very  often  operates  against  the  inten- 
tion of  a  testator,  and  the  Court  has  made  this  modification  of  the 
rule,  that  where  there  is  a  gift  to  a  class,  the  rule  of  lapse  does  not 
apply.  In  that  case  the  fond  is  to  be  divided  among  the  members 
of  the  class  living  at  the  period  of  distribution,  unless  the  words 
describing  the  class  are  used  for  mere  brevity,  instead  of  desig- 
nating the  persons  by  name.  K  this  had  been  the  first  occasion 
on  which  the  point  had  arisen,  there  might  have  been  good  ground 
for  contending  that  the  legatees  in  such  a  gift  as  the  present  were 
persofUB  desiffnatae,  just  as  if  the  testator  had  mentioned  their 
names.  But  we  have  first  the  authority  of  Viner  v.  Francis  (4), 
in  which  there  was  a  gift  to  *'  the  children  of  my  late  sister."  It 
was  impossible  that  there  could  be  any  fluctuation  in  that  daas ; 
it  was  just  the  same  as  if  it  were  a  gift  to  the  persons  by  name 
who  answered  that  description.  They  were  peraonse  desiffnaim  quite 
as  much  as  the  members  of  the  class  in  the  present  case.    Then 

(1)  7  Beav.  49,  (3)  3id.  E<L  vol  ii.  p.  142. 

(2)  4  D.  M.  &  G.  781.  (4)  2  Bro.  C.  C.  658. 
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there  was  the  case  of  Lee  \.  Pain  (1),  where  the  gift  was  '*  to  the       L.  JJ. 
chfldren  of  B.  Moore  who  shall  be  liying  at  the  time  of  his  decease/'        1875 
That  was  followed  by  Leigh  v.  Leigh  (2),  which  appears  to  me     D^Ji^ 
undistingnishable  from  this  case.    There  the  gift  was  to  "the     gJIL- 
present  bom  children  of  J7.  Leigh''   And  yet  in  all  these  cases  the       — 
role  as  to  treating  the  legatees  as  a  class  prevailed.    There  being 
these  authorities,  are  we  justified  in  oyerruling  them,  only  in 
deference  to  the  dictum  of  Yice-GhanceUor  Kinderdey  in  Crme  v. 
Howdl  (3),  which  is  in  favour  of  the  contention  of  the  Appellants? 
The  Vice-Chancellor  there  says :  "  If  there  is  a  bequest  to  certain 
persons  nominaiim,  or  so  described  as  to  be  fixed  at  the  time  of  the 
gift,  so  that  there  can  be  no  fluctuation,  then  if  one  of  them  dies 
in  the  lifetime  of  the  testator,  his  share  lapses."    But  in  laying 
down  this  canon  of  construction  the  Yice-GhanceUor  had  no  inten- 
tion of  overruling  Lee  v.  Pain  and  Leigh  v.  Leigh,  which  he  con- 
sidered to  be  consistent  with  his  decision.    These  cases  are  quite 
sufficient  warrant  for  the  decision  of  the  Vice-Chancellor  in  the 
present  case,  and  we  ought  not  to  reverse  it 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  think  we  ought  not  to  reverse  the 
rrde  on  which  the  Court  has  long  acted  in  such  cases.  In  the  first 
place  it  is  clear  that  the  exception  of  two  persons  from  the  class 
can  make  no  difiference.  It  would  be  absurd  to  say  that  if  there  is 
a  gift  to  all  the  children  of  A.  except  his  eldest  son,  that  is  not  a 
gift  to  a  class.  Then  as  to  the  argument  that  the  persons  are 
designated  by  the  words  *'  living  at  the  time  of  his  decease,"  I 
think  that  those  words  were  only  inserted  to  shew  that  the  class 
was  not  to  be  capable  of  increase.  They  are  a  description  of  the 
persons  included  in  the  class,  who  were  to  be  all  persons  bom  in 
the  lifetime  of  the  husband,  and  not  nephews  and  nieces  bom  after 
his  death.  There  is  no  reason  why  the  ordinary  rule  should  not 
apply  in  this  case.  Therefore  the  order  of  the  Vice-Chancellor 
must  be  affirmed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  C  JB.  Dimond. 
Solicitors  for  the  Defendants :  Messrs.  Bohinson  db  Preston. 
(1)  4:  Hare,  201.      .  (2)  17  Beav.  606.  (3)  4:  Drew.  215. 
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L.  JJ.  LEECH  V.  BOLLAND, 

1875 


[1872    L,    108.] 
May  3, 

Practice — Leave  to  use  Affidavits  filed  after  Evidence  is  closed — Kew  Issues-^ 

15  <k  16  Viet.  c.  86»  s.  38. 

Where  after  replication  ihe  PlaintifiTs  evidenoe  raised  new  issues  of  fact 
not  raised  in  the  bill,  the  Court  allowed  the  Defendant  to  file  fresh  affidavits 
after  the  time  for  closing  eridenoe  had  expired ;  but  the  fresh  evidence  was 
to  be  strictly  confined  to  the  new  issues  raised  by  the  PlaintifT,  and  the 
Plaintifif  was  to  be  at  liberty  to  cross-ezamine. 

The  order  of  Bacon^  Y.C.,  affirmed. 

JL  HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Baeon, 
giving  leaye  to  the  Defendant  to  use  affidayits  which  had  been  filed 
after  the  time  for  taking  evidence  had  been  closed. 

The  bill  was  filed  to  restrain  the  Defendant  from  attaching  to 
cloths  sold  by  him  a  certain  mark  or  ticket  which  the  Plaintiff 
alleged  to  be  a  violation  of  his  trade-mark.  The  Defendant  by  his 
answer  denied  the  exclusive  right  of  the  Plaintiff  to  the  mark,  and 
alleged  that  he  had  for  many  years  past  exported  cloths  with  that 
mark  to  India,  where  the  Plaintiff  had  agents  who  must  have 
known  of  such  user  of  the  mark  by  the  Defendant. 

Replication  was  filed  in  the  suit,  and  both  parties  went  into 
evidence,  which  was  closed  on  the  1st  of  October,  1874.  One  of 
the  affidavits  filed  by  the  Plaintiff  contained  loertain  statements  as 
to  the  reputation  borne  by  the  Defendant's  goods  in  India,  and 
also  a  statement  that  there  was  a  custom  in  the  trade  to  sell  such 
goods  in  the  Indian  market  in  bales,  which  rendered  it  difficult 
for  the  Plaintiff's  agent  to  detect  the  infringement  of  the  trade- 
mark.   Neither  of  these  issues  was  raised  by  the  bill. 

In  answer  to  this  evidence  the  Defendant  filed  affidavits  by 
himself  and  other  persons  who  had  recently  arrived  from  India, 
which  were  filed  on  the  8th  of  March,  1875.  The  Yice-Chancellov, 
on  the  application  of  the  Defendant^  gave  leave  to  read  these 
affidavits  at  the  hearing,  without  prejudice  to  any  objection  to  the 
evidence,  and  with  power  to  the  Plaintiff  to  cross-examine  the  wit- 
nesses.   The  Plaintiff  appealed  from  this  order. 
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Mr,  LitOe,  Q.C.,  and  Mr.  W.  F.  Bdbinsan,  for  the  Appellant :—        L.  JJ. 

The  application  is  unreasonable,  and  was  only  made  for  the       }^ 
purpose  of  delay.    The  new  facts  put  in  issue  by  the  Plaintiff      Looh 
were  only  subsidiary  to  the  main  points  raised  by  the  bill,  and  the    bollakd. 
Defendant,  under  the  pretext  of  answering  them,  has  taken  the 
opportimity  of  going  into  the  whole  question  in  the  suit  and  sup- 
plementing his  former  evidence.    This  is  quite  contrary  to  the 
practice  in  Chancery  where  replication  has  been  filed,  and  would 
directly  encourage  perjury.    Leave  is  never  given  to  admit  new 
evidence  after  the  time  has  expired,  except  on  very  special  grounds 
which  do  not  exist  here.    The  proper  course  would  be  to  allow  the 
application  to  stand  over  till  the  hearing,  when  the  Court  would 
be  better  able  to  judge  of  its  propriety :  Boyse  y.  Coldouffh  (1) ; 
8eoU  V.  Mayor,  dtc,  of  Liverpool  (2) ;  Thampson^  v.  Partridge  (3) ; 
Thexion  v.  EdmonsUm  (4). 

Ni.  Kay,  Q.C.,  and  Mr.  W.  E.  M.  Tondinson,  for  the  Defendant, 
were  not  called  on. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  we  ought  not  to  exclude  the  fresh  evidence 
on  the  new  issues ;  but  the  evidence  must  be  strictly  confined  to 
the  two  new  points  raised  by  the  Plaintiff's  afiSdavit,  namely, 
the  course  of  dealing  in  the  bazaars,  and  the  reputation  of  the 
Defendant's  goods  in  India.  The  costs  will  be  dealt  with  by  the 
Yice-Chancellor  at  the  hearing. 

Sm  G.  Mellish,  L. J.,  concurred. 

Solicitors :  Messrs.  Phelps  &  Sidgwieh,  agents  for  Messrs.  Sale, 
Shipman  <k  Seddon,  Manchester ;  Messrs.  CutiUffe  &  Beaumont 

(1)  1  K.  &  J.  124.  (3)  4  D.  M.  &  G.  794. 

(2)  1  De  G.  &  J.  369.  (4)  Law  Rep.  5  Eq.  373. 
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L.JJ.  DBAEE  V.  TREFUSIS. 

1875 

,^^^  Money  to  he  invested  in  Land — Buildings — Repairs — Permanent  Improve^ 

March  22.  ments. 

Money  which,  under  the  provisions  of  a  deed,  will,  or  private  estate  Act, 
is  to  be  invested  in  the  purchase  of  land,  as  well  as  money  so  to  be  invested 
by  virtue  of  the  Lands  Clauses  Act  or  the  Settled  Estates  Act^  will  in  a 
proper  case  be  ordered  by  the  C!ourt  to  be  employed  in  erecting  new  buildings 
on  land  already  settled  to  the  same  uses.  But  the  Court  will  not  sanction 
its  being  laid  out  in  repairs,  or  in  permanent  improvements  not  placing  new 
buildings  on  the  land. 

xHIS  was  an  adjourned  summons,  which  was  mentioned  to  the 
Lords  Justices  by  desire  of  the  Master  of  the  Rolls. 

Lord  RoUe^  the  testator  in  this  cause,  by  his  will,  dated  the  2nd 
of  November,  1837,  directed  the  surplus  income  of  his  residuary 
real  estate  to  be  accumulated  at  compound  interest  during  the 
period  therein  mentioned,  for  such  purposes  as  he  had  declared 
concerning  the  residue  of  his  personal  estate.  The  testator  gave 
his  residuary  personal  estate  to  trustees  upon  trust  that  they 
should  convert  it  and  lay  out  the  proceeds  ''  in  the  purchase  of 
lands,  tenements,  and  hereditaments  lying  near  or  contiguous  to 
some  one  or  other  of  my  manors  of  Bickton^  Sievemione,  or  Hud- 
scott,  in  the  county  of  Devon^'  and  directed  the  estates  so  pur* 
chased  to  be  conveyed  to  the  uses  declared  by  his  will  concerning 
his  estates  in  that  county. 

The  testator  died  in  1842,  and  on  the  30th  of  January,  1845,  a 
decree  was  made  establishing  his  will  and  directing  the  trusts  to 
be  carried  into  execution. 

By  a  private  Act,  28'  &  29  Vict  c.  iv.,  powers  of  sale  and  ex- 
change were  conferred  on  the  trustees  of  the  will,  and  they  were 
directed  to  invest  the  moneys  arising  under  any  of  the  powers  in 
the  Act,  and  which  should  not,  under  any  of  the  powers  therein 
contained,  be  otherwise  applied,  'Mn  the  purchase  of  estates  of 
inheritance  in  fee  simple,  or  of  copyhold  hereditaments,  for  a 
customary  estate  of  inheritance  in  fee  simple,"  to  be  conveyed  to 
the  uses  declared  by  the  will  concerning  the  Devon  estates. 
In  1856,  the  present  tenant  for  life  attained  twenty-one,  and 
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was  let  into  possession.  There  was  now  in  Court  a  considerable  L.  JJ. 
snm,  arising  from  the  personal  estate  and  the  rents  which  had  i875 
been  accumnlated  during  the  period  of  accumulation,  and  from  p^^M 
moneys  arising  from  sales  under  the  Act.  «,   ^• 

On  the  Ist  of  July,  1873,  an  order  was  made  by  the  then        

Master  of  the  Bolls  authorizing  the  application  of  £18,340  out  of 
the  funds  in  Court  in  repairing  and  rebuilding  the  cottages  therein 
referred  to  on  the  testator's  estates  in  South  Devon. 

On  the  30th  of  March,  1874,  a  fire  broke  out  at  the  testator's 
mansion-house  at  Biekion^  and  totally  destroyed  the  north  and 
east  wings  and  partially  destroyed  the  west  wing.  The  mansion- 
house  was  insui'ed  in  £9900 ;  but  this  sum  was  apportioned  between 
the  mansion-house  itself,  the  three  wings,  and  the  conservatory.  The 
sums  apportioned  to  the  three  wings  amounted  together  to  little 
more  than  half  the  estimated  expense  of  reinstating  them.  The 
deficiency  was  reckoned  at  not  less  than  £4000. 

On  surveying  the  North  Devon  estate  in  1875,  it  was  found  that 
many  of  the  cottages  and  farm  buildings  required  to  be  repaired 
or  rebuilt.  The  estimated  amount  of  expenditure  required  was 
nearly  £31,600,  the  items  being  roughly  as  follows — repairing 
cottages,  £3500 ;  repairing  farm  buildings,  £3800 ;  erecting  new 
cottages,  £6900;  erecting  new  farm  buildings,  £17,400.  Some 
farm  buildings  also  required  to  be  erected  on  the  South  Devon 
estate. 

A  summons  was  taken  out  on  behalf  of  the  tenant  for  life, 
asking  that  the  trustees  might  be  at  liberty,  out  of  any  moneys  in 
their  hands  arising  from  the  sale  of  real  estate,  to  apply  any  sums 
not  exceeding  in  the  whole  £4300  towards  reinstating  the  parts  of 
the  mansion  which  had  been  destroyed  by  the  fire,  and  also  to  apply 
any  sums  not  exceeding  in  the  whole  £32,000  •'  in  or  towards  pay- 
ment of  the  cost  of  building  or  permanently  improving  farm- 
housesy  homesteads,  farm  buildings,  and  cottages  "  on  the  North 
Devon  estate ;  and  also  to  apply  any  sums  not  exceeding  in  the 
whole  £5500  in  the  erection  of  farm  buildings  on  the  North  Devon 
estate ;  and  that,  if  the  moneys  in  the  hands  of  the  trustees  were 
not  sufficient  for  the  above  purposes,  then  that  the  deficiency 
might  be  raised  from  time  to  time  out  of  the  fimds  in  Court. 
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L.  JJ.  The  Master  of  the  Bolls  desired  that  the  case  might  be  men- 

1875       tioned  to  the  Ooart  of  Appeal 

Mr.  Eekemch  now  mentioned  the  case  to  the  Court  of  Appeal 
on  behalf  of  all  parties : — 

In  the  case  of  In  re  Newman's  Settled  Estates  (1)  your  Lordships 
allowed  timber-money  to  be  applied  in  permanent  improyements. 
This  was  the  first  case  under  the  Settled  Estates  Act.  In  re  LeigKs 
Estate  (2)  is  a  similar  case  under  the  Lands  Clauses  Act.  In 
BrunskiU  y.  Caird  (3)  a  similar  point  came  before  Lord  Sdbome 
sitting  for  the  Master  of  the  Bolls,  and  his  decision  caused  the 
difficulty  felt  by  the  Master  of  the  Bolls  in  the  present  case.  In 
the  case  of  In  re  Nether  Stowey  Vicarage  (4)  an  application  of  sale- 
money  in  repairs  of  existing  buildings  was  not  allowed.  There  is 
no  authority  expressly  deciding  that  the  cases  in  fayour  of  the 
application  apply  where  the  money  is  dealt  with  under  the  ordinary 
jurisdiction  of  the  Court,  according  to  the  trusts  declared  in  a 
deed|  or  will,  or  a  priyate  Act  of  Parliament,  all  the  cases  being 
under  public  Acts. 

Sib  W.  M.  James,  L.  J. : — 

In  my  judgment  there  is  less  difficulty  in  acceding  to  an  appli- 
cation of  this  description  where  the  money  arises  under  the  trusts 
of  a  will  or  settlement,  or,  which  is  much  the  same  thing,  under  a 
priyate  Act  of  Parliament,  and  is  dealt  with  under  the  ordinary 
jurisdiction  of  the  Court,  than  where  it  arises  under  the  proyisions 
of  a  public  Act  of  Parliament,  which  prescribes  the  mode  of 
applying  it.  I  think,  therefore,  that  the  cases  in  which  moneys 
arising  under  the  Settled  Estates  Act  or  the  Lands  Clauses  Act  haye 
been  applied  in  what  is  not  strictly  a  purchase  of  land  are  autho- 
rities in  point  when  it  is  sought  to  deal  in  a  similar  way  with 
moneys  arising  under  the  trusts  of  a  deed,  will,  or  priyate  Act. 
We  neyer  intended,  howeyer,  to  go  further  than  this,  that  the 
expending  money  in  building  a  house  on  a  yacant  piece  of  groond 
forming  part  of  the  settled  property  is  in  substance  the  same  thing 

(1)  Law  Bep.  9  Ch.  681.  (3)  Law  Rep.  16  £q.  493. 

(2)  Ibid.  6  Ch.  887,  (4)  Ibid.  17  Eq.  166. 
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as  buying  a  house ;  and  that  money  to  be  invested  in  the  purchase      L.  JJ. 
of  real  estate  may  therefore  be  properly  applied  in  the  erection  of       1875 
new  buildings.    Sepairs  and  permanent  improyements  do  not      dhakb 
come  within  this  principle.    I  am,  therefore,  of  opinion  that  the    xbivusib. 

proposed  expenditure  in  teinstating  the  mansion  cannot  be  sane-       

tionedy  nor  any  outlay  in  permanent  improvements  which  do  not 
put  new  buildings  on  the  ground.  But  I  consider  that  the  pro* 
posed  outlay  in  the  erection  of  new  farmhouses,  cottages,  and 
other  buildings,  whether  in  addition  to  those  existing  before,  or  in 
substitution  for  such  as  have  become  so  ruinous  that  they  must  be 
taken  down,  is  an  allowable  mode  of  applying  the  money,  provided 
the  Judge  be  satisfied  that  it  is  beneficial  to  the  estate. 

Sib  G.  Melush,  L.  J.,  concurred. 
Solicitors :  Messrs.  jFVer»,  JPorsfer,  &  Frere. 


J&iww^  COLLINS.    In  rtf  LEES.  L.JJ. 

1875 
Bin  of  Sale — Defeasomce  or  Condition — Registration — Format  Posseasion^'BUh         ,^^^ 

of  Sale  Act,  1854  (17  &  18  Vict.  c.  36),  ««.  1, 2,  7.  Feb.  19 ; 

Mar<A  4. 

A  l)ill  of  sale  of  chattels,  with  power  to  take  immediate  possession,  was 
expressed  to  be  made  in  consideration  of  an  advance  of  £130  to  be  repaid  by 
certain  instalments  without  interest,  the  whole  to  become  payable  on  default 
in  any  instalment.  In  fact,  the  sum  advanced  was  only  £100,  the  mort- 
gagee, who  was  a  money  lender,  charging  the  £30  By  way  of  bonus  and 
interest.  A  written  memorandum  was  signed  by  the  mortgagor,  at  the 
same  time  as  the  bill  of  sale,  which  stated  that  the  £30  was  to  be  paid  in 
full,  notwithstanding  that  the  money  secured  by  the  bill  of  sale  might  be 
repaid,  or  the  mortgagee's  rights  under  it  enforced,  before  the  expiration  of 
the  time  limited  for  payment  The  bill  of  sale  was  registered ;  the  memo- 
randum was  not : — 

Edd  (revening  the  decision  of  the  Chief  Judge),  that  the  memorandum 
was  not  a  condition  within  the  meaning  of  sect.  2  of  the  Bills  of  Sale  Act, 
1854,  and  that  its  not  being  registered  did  not  affect  the  validity  of  the  bill 
of  sale. 

iHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy. 
On  the  11th  of  February,  1874,  John  Lees,  a  farmer,  at  Martin 
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L.  JJ.      HiUf  Staffordshire,  executed  a  bill  of  sale  of  all  his  liye  stock, 
1875        feurming  stock,  growing  crops,  household  furniture,  and  effects,  at 
Sx  parte     ^^  farm,  to  Abraham  CoUins,  a  money  lender.     The  mortgage  was 
CJoLLiNs.     expressed  to  be  made  in  consideration  of  £130  advanced  by  the 
Lees.  '    mortgagee  to  the  mortgagor,  and  the  deed  provided  for  repayment 
of  the  £130  by  five  consecutive  monthly  instalments  of  £3  each 
on  the  11th  of  each  month,  beginning  with  March,  and  the  balance 
of  £115  on  the  11th  of  August,  1874 ;  and  if  these  payments  were 
duly  made,  the  deed  was  to  become  thereupon  void.     No  interest 
was  stipulated  for  by  the  deed.    Power  was  given  to  the  mort- 
gagee, either  immediately  after  the  execution  of  the  deed  or  at 
any  future  time,  at  his  own  discretion  and  without  any  notice,  to 
take  and  retain  possession  of  the  property  until  all  moneys  thereby 
secured  should  be  paid.     It  was  further  provided  that  if  default 
should  be  made  in  payment  of  the  mortgage  mouey  by  the  ap- 
pointed instalments,  it  should  be  lawful  for  the  mortgagee  to  sell 
the  property,  and  repay  himself  the  whole  amount  remaining 
unpaid. 

Though  the  sum  of  £130  was  in  the  deed  expressed  to  have 
been  advanced  to  Lees,  and  the  usual  receipt  for  that  sum  was 
indorsed,  yet  in  fact  the  sum  lent  was  only  £100,  the  £30  being 
CoUins's  charge  for  making  the  loan. 

At  the  same  time  the  following  memorandum  was  signed  by 

Lees: — 

*'  Feb.  11th,  1874. 
**  Mr.  Abraham  CoUins, 

**  I  have  this  dfty  granted  to  you  a  bill  of  sale  to  secure  the  sum  of 
£130,  in  which  sura  is  included  your  charge  of  £30  for  making  the 
advance,  which  charge  is  to  be  paid  to  you  in  full,  notwithstanding 
that  the  money  secured  by  the  bill  of  sale  may  be  repaid,  or  your 
rights  under  the  bill  of  sale  enforced  before  the  expiration  of  the 
time  for  payment  mentioned  in  the  bill  of  sale.'* 

The  bill  of  sale  was  registered,  but  the  memorandum  was  not 
On  the  6th  of  March  CoUins  sent  two  men  to  take  possession  of 
the  property.  These  men  went  to  the  house  and  remained  there, 
but  did  nothing  to  interfere  with  the  mortagor's  use  and  enjoyment 
of  the  property  before  the  10th  of  March,  on  which  day  Lees  filed  a 
liquidation  petition.    On  the  13th  of  March,  the  first  instalment 
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not  hayiog  been  paid,  Collins,  by  his  agent,  seized  and  droye  away 
some  of  the  cattle  upon  the  farm,  which  were  taken  to  Nottingham 
market,  and  sold  there  on  the  18th  of  March. 

The  Judge  of  the  County  Court  of  BurUm-on-Trenl  refused  an 
application  by  the  trustee  for  an  order  declaring  the  bill  of  sale 
Toid  as  against  him.  The  trustee  appealed,  and  the  Chief 
Judge  (1)  reversed  the  decision  of  the  County  Court  Judge,  and 

scope  and  meaniog  of  that  Act,  which 
was  passed  for  preventing  frauds  on 
creditors,  and  to  consider  whether  the 
nature  of  the  transaction  is  such  that 
the  creditor  is  misled  by  it,  or  whether 
it  does  not  come  within  the  mischief 
which  the  statute  seeks  to  prevent. 

Now,  in  the  present  case,  whether  the 
two  instruments,  taken  together,  offend 
against  the  BiJh  of  Sale  Act  or  not, 
there  is  an  untrue  statement  on  the  face 
of  the  bill  of  sale  that  £130  is  ad- 
vanced. It  is  untrue  that  the  security 
ought  to  have  been  for  £130;  £100 
only  was  advanced,  and  £30  was  stopped 
or  retained  by  the  man  who  took  the 
security  for  £130.  And  then  the  me- 
morandum which  accompanied  it  is  in 
these  terms:— [His  Lordship  read  it] 
What  is  the  meaning  of  that?  It 
means  that  he  puts  £30  in  one  pocket 
and  a  security  for  £130  in  another, 
and  that  security,  by  the  terms  of  the 
bill  of  sale  and  the  memorandum,  he  is 
entitled  to  have  enforced.  If  frauds 
against  creditors  are  intended  to  be 
guarded  against  by  the  Act,  this  is  as 
plain  a  case  of  fraud  as  can  be  imagined. 
But  for  this  memorandum,  the  debtor 
might  at  any  time  have  redeemed  the 
mortgage  by  the  payment  of  the  £100. 
The  mortgagee,  in  effect,  has  said: 
*<  I  have^lent  you  £130 ; "  but^  instead 
of  lending  him  £130,  he  has  lent  him 
only  £100,  and  he  kept  in  his  pocket 
£30,  which,  according  to  the  tenor  of 
the  bill  of  siale,  ought  to  be  in  the 
pocket  of  the  borrower.  The  trustee 
under  the  liquidation  would  have  had 
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(1)  1874.  Dec.  7. 
Sm  Jamis  Baoon,  G.J. : — 

Upon  the  question  whether  the  re- 
gistration required  by  the  BilU  of  Sale 
Act  is  perfect  in  this  case,  or  whether 
it  is  imperfect  for  want  of  registration 
of  the  memorandum  which  accom- 
panied the  contract,  the  case  of  Robinson 
v.  Cottinffwood  (17  C.  B.  (N.S.)  777) 
was  referred  to  (a  decision  of  the  Court 
of  Common  Pleas  which  I  am  bound 
to  treat  with  the  utmost  respect,  and 
which  is  said  to  be  a  decision  in  favour 
of  the  present  Bespondent). 

In  that  case,  the  money  which  had 
been  lent  being  the  money  of  a  man 
whose  name  did  not  appear  in  the  bill 
of  sale,  and  the  grantee,  whose  name 
did  appear,  being  a  trustee  for  him,  it 
was  argued  that,  as  the  Act  requires 
that  all  trusts  which  exist  shall  appear 
and  be  registered  with  the  bill  of  sale, 
the  registration  that  had  been  made 
was  insufficient  The  Judges,  in  their 
judgments,  must  be  understood  as  ap- 
plying their  observations  to  the  case 
then  before  them.  It  was  that  case, 
and  that  only,  that  they  decided;  and 
the  general  expression  which  fell  from 
them,  that  the  BiOe  qf  Sals  Act,  by 
sect  2,  means  only  to  provide  for  cases 
where  some  benefit  is  reserved  to  the 
grsntcr,  was  not  necessary  to  the  de- 
cision of  that  case,  and  is  not  necessary 
to  that  which  has  to  be  decided  now. 
If  that  question  ever  has  to  be  dealt 
with,  it  will  be  necessary  for  the  Court 
to  take  into  its  consideration  the  real 
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ordered  the  net  proceeds  of  the  sale,  amounting  to  £126  Ss.,  to  be 
paid  to  the  trustee. 
CoUins  appealed. 

Mr.  Window,  Q.C.,  and  Mr.  Tale  Lee,  for  the  Appellant : — 

The  condition  intended  by  17  &  18  Vict  c  86,  s.  2  (1)  is  a  condi- 
tion for  the  benefit  of  the  grantor.  The  object  of  the  Bills  of  Sale 
Act  was  two-fold,  that  charges  should  be  made  known  so  that  the 
debtor  might  not  gain  credit  by  the  apparent  ownership  of  un- 
incumbered property,  and  that  the  interest  of  the  debtor  should 
be  made  known  so  that  the  property  cannot,  by  means  of  a  bill  of 
sale,  be  abstracted  from  his  creditors  for  his  own  benefit :  Bobinson  t. 
Collinffwood  (2) ;  Ex  parte  Sautham  (3).  The  present  memorandom 
is  not  a  condition  for  the  benefit  of  the  grantor,  it  is,  if  anything, 
an  additional  bill  of  sale  the  non-registration  of  which  does  not  afiect 
the  former ;  but  it  is  in  fact  mere  surplusage,  and  does  not  alter  the 
rights  of  the  parties  at  all. 


a  right  to  redeem  these  goods  npoa 
payment  of  £100,  but,  by  meaus  of 
that  memorandum,  M^hich  ought  to 
hare  been  filed  and  made  part  of  the 
bargain,  be  oould  not  do  so,  because 
the  security  was  for  £130,  although 
£30  was  retained  by  the  lender.  The 
Act  of  Parliament  requires  any  con- 
dition, defeasance,  or  trust  to  be  ex- 
pressed in  the  contract  between  the 
borrower  and  the  lender  which  is  regis- 
tered. The  condition  on  which  this 
advance  was  made  was  in  effect  this : 
"I  will  pretend  to  lend  you  £130,  for 
which  you  are  to  give  me  security ;  but 
I  will  only  lend  you  £100,  notwith- 
standing that  I  take  a  security  which 
I  may  enforce  for  £130."  Upon  the  other 
point,  on  the  authority  of  Ex  parte  Jay 
(Law  Rep.  9  Ch.  697),  I  am  of  opinion 
that  the  possession  taken  by  the  mort- 
gagee was  only  formal,  and  before  any- 
thing more  than  a  formal  possession  was 
taken  the  act  of  bankruptcy  occurred, 


and  therefore  the  trustee  is  entitled  to 
the  property  which  was  seized  by  the 
mortgagee  under  his  bill  of  sale. 

(1)  Sect.  2:  "If  such  bill  of  sale 
shall  be  made  or  given  subject  to  any 
defeasance  or  condition  or  declaration  of 
trust  not  contained  in  the  body  thereof, 
such  defeasance  or  condition  or  decla* 
ration  of  trust  shall,  for  the  purposes 
of  this  Act,  be  taken  as  part  of  such 
bill  of  sale,  and  shall  be  written  on 
the  same  paper  or  parchment  on  which 
such  bill  of  sale  shall  be  written,  before 
the  time  when  the  same  or  a  copy 
thereof  respectively  shall  be  filed, 
otherwise  such  bill  of  sale  shall  be  null 
and  void  to  all  intents  and  purposes, 
as  against  the  same  persons  and  as 
regards  the  same  property  and  effects, 
as  if  such  bill  of  sale  or  a  copy  thereof 
had  not  been  filed  according  to  the 
provisions  of  this  Act." 

(2)  17  C.  B.  (N.S.)  777. 

(3)  Law  Rep.  17  Eq.  678. 
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Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  KniffJU,  for  the  trustee : —  L.  jj. 

The  principle  of  the  Act  iSy  that  the  truth  of  the  transaction        ^^^ 

shall  appear  on  the  register.    The  memorandum  operates  to  exclude  Ex  paru 

an  equity,  the  right  to  enter  into  the  question  how  much  money  ^ 

had  been  advanced.    It  therefore  alters  the  Uability  of  the  mort-  Lkk. 
gagor,  and  is  a  condition  within  the  meaning  of  sect.  2.    The 
<ra8e  is  similar  to  Ex  parte  Southam  (1),  which  rules  it  in  our  favour. 

Mr.  WinsloWy  in  reply. 


March  4.    Sm  W.  M.  James,  L.  J. : — 

This  case  comes  before  us  on  an  appeal  from  a  decision  of  the 
Chief  Judge,  who  has  held  the  security  of  the  Appellant  to  be 
invalid  under  the  Bilh  of  Sale  Act  because  a  contemporaneous  me- 
morandum was  not  registered.  Lees,  being  in  pecuniary  difficulties, 
applied  to  CoUins  for  a  loan  of  £100,  and  on  the  occasion  of  the 
loan  executed  to  him  a  bill  of  sale  of  the  live  stock,  farming  stock, 
growing  crops,  household  furniture,  and  effects  at  his  farm.  This 
bill  of  sale,  though  the  money  advanced  was  only  £100,  purports 
to  be  in  consideration  of  £130,  which  sum  is  stated  in  the  deed  to 
have  been  paid  by  Collins  to  Lees;  but  Collins  states  in  his  evi- 
dence, and  the  fact  no  doubt  is,  that  the  £30  was  his  charge  for 
making  the  loan.  The  bill  of  sale  was  duly  registered.  It  is  a 
bill  of  sale  providing  for  payment  of  £130  by  certain  instalments ; 
but  in  certain  events  the  whole  sum  was  to  become  payable  at 
once.  That  being  the  nature  of  the  bill  of  sale,  this  memorandum 
was  signed  by  the  debtor.  [His  Lordship  read  the  memorandum.] 
Before  the  first  instalment  had  become  due.  Lees  filed  a  petition  for 
liquidation.  Default  in  payment  of  the  first  instalment  having 
been  made,  and  the  whole  sum  so  having  become  payable,  CoUins 
sold  part  of  the  goods  and  received  the  proceeds  to  an  amount 
less  than  the  £130.  The  trustee  under  the  liquidation  applied 
to  the  Court  to  order  payment  of  the  proceeds  to  him  as  being 
part  of  the  debtor's  estate.  The  County  Court  Judge  thought 
that  Collins  was  entitled  to  retain  what  he  had  received,  the  Chief 
Judge  differed  from  him  and  ordered  Collins  to  refund  the  money, 
(1)  Law  Rep.  17  Eq.  578. 
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L.  J  J.      and  we  liave  now  to  determine  which  of  these  opposite  decisions 
1876       is  correct. 
Ex  parte         ^^^  question  is,  whether  the  non-registration  of  the  memo- 
CoLUKB.     randum  avoided  the  whole  transaction.    The  Act,  after  providing 
Lees.       that  every  bill  of  sale  shall  be  registered,  has  in  its  2nd  section 
this  provision : — [His  Lordship  read  the  2nd  section.]    The  ques- 
tion, then,  is,  whether  this  memorandum  is  a  defeasance,  condition, 
or  declaration  of  trust  subject  to  which  the  bill  of  sale  was  made 
or  given.    It  certainly  is  not  a  defeasance,  nor  is  it  a  declaration 
of  trust.    Is  it,  then,  a  condition  either  in  the  technical  or  ordinary 
sense  of  the  word?    Conditions  may  be  either  precedent,  sub- 
sequent, or  inherent.    A  condition  is  precedent  where,  unless  it  is 
complied  with,  the  estate  does  not  arise ;  it  is  subsequent  where, 
if  it  is  broken,  the  estate  is  defeated;  it  is  inherent  where  the 
estate  is  qualified,  restrained,  or  charged  by  it ;   in  every  case 
it  denotes  something  which  prejudicially  affects  the  interest  of  the 
donee.    The  present  memorandum  does  not  restrict,  qualify,  or 
charge  the  interest  which  is  given  to  the  creditor  by  the  bill  of 
sale ;  if  it  does  anything  it  gives  an  additional  benefit  to  the  cre- 
ditor.   It  amounts  to  this :  '^  Doubts  may  arise  whether  the  £30 
is  not  in  the  nature  of  interest,  and,  therefore,  whether  there 
ought  not  to  be  an  abatement  in  case  of  the  security  being 
enforced  within  the  three  months :  so  to  prevent  all  doubt,  I,  the 
debtor,  say  that  the  intention  of  the  parties  to  the  bill  of  sale  was 
that  the  £80  should  be  paid  in  full,  notwithstanding  the  rights  of 
the  creditor  under  the  bill  of  sale  may  be  enforced  within  three 
months."    If  this  is  in  substance  anything,  it  is  an  additional  bill 
of  sale,  of  which  the  grantee  cannot  avail  himself  if  it  is  not  re- 
gistered, but  the  non-registration  of  an  additional  bill  of  sale  does 
not  affect  a  previous  registered  one.    Putting  the  memorandum 
aside,  what  are  the  rights  of  the  parties  under  the  bill  of  sale 
itself?    It  contains  a  fahe  statement  that  £130  was  paid,  when, 
in  fieict,  only  £100  was  paid ;  but  the  Act  has  not  dealt  with  mat- 
ters of  that  kind.    It  does  not  say  that  a  bill  of  sale  shall  be 
invalid  if  it  does  not  contain  a  true  representation  of  the  trans- 
action, it  simply  puts  a  registered  bill  of  sale  on  the  footing  on 
which  an  unregistered  one  stood  before  the  Act    If  this  trans- 
action had  taken  place  before  the  Act,  is  there  any  doubt  that  the 
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creditor  would  have  bad  all  the  rights  which  are  in  terms  given  L.  J  J. 
him  by  the  bill  of  sale  ?    The  bill  of  sale  is  framed  so  as  to  conceal        i875 

a  fact  which  would  have  been  very  damaging  to  the  debtor's  Ex  parte 

credit,  viz.,  that  he  agreed  to  give  £30  for  a  loan  of  £100  for  Collins.  ; 

three  months ;   but  there  is  no  such  false  recital  as  the  debtor  lees. 
could  take  advantage  of.    I  am  therefore  of  opinion  that  the  title        ""^ 
of  the  Appellant  does  not  depend  upon  the  memorandum,  and 
that  his  rights  are  not  affected  by  its  being  unregistered. 

Sib  G.  Mellish,  L  J.  :-— 
I  am  of  the  same  opinion* 

Solicitors:  Mr.  8.  B.  SomerviUe;  Messrs.  Chinery  &  Mdridge. 


Ex  parte  KIBBLE.    In  re  ONSLOW.  L.  JJ. 

1875. 
Adjudication  of  Bankruptcy — Petitioning  Creditoi^s  Debt'^udgment  against        v^^^' 

Debtor  on   Contract  inade  in  Infancy—Investigating  Consideration  for     March  U. 

Judgment—Infants'  Belief  Act,  1874  (37  <fc  38  Vict,  e.  G^y-Batification— 

Debtors  SummonsSeveral  Creditors  joining  in  one  Summons. 

The  2nd  section  of  the  Infants*  Belief  Act,  1874,  which  enacts  that  no 
action  shall  be  brought  on  any  ratification  made  after  fitU  age  of  a  contract 
made  during  infancy,  applies  to  ratifications  made  after  the  passing  of  the 
Act,  of  contracts  made  before  that  time. 

An  infant,  before  the  passing  of  the  Act,  gave  a  bill  of  exchange,  payable 
after  his  majority,  to  a  jeweller  in  payment  for  jewelry.  After  his  majority, 
and  after  the  Act  came  into  operation,  the  creditor  obtained  judgment  by 
default  against  him  in  an  action  on  the  bill  of  exchange,  and  then  took  out 
a  debtor's  summons,  and,  on  his  failing  to  comply  with  it,  filed  a  petition  for 
adjudication  against  him : — 

Held,  that  the  Ck)urt  of  Bankruptcy  would  look  into  the  consideration  for 
the  judgment ;  and  that  if  the  conduct  of  the  debtor,  in  allowing  the  judg- 
ment to  go  by  default  against  him,  operated  as  a  ratification  of  the  bill  of 
exchange,  such  ratification  was  rendered  void  by  the  2nd  section  of  the 
Act ;  and  the  petition  for  adjudication  was  consequently  dismissed. 

If  several  creditors  unite  in  a  debtor's  summons,  they  must  stand  or  fall 
together ;  and  if  a  petition  for  adjudication  of  bankruptcy  is  founded  on  the 
summons,  they  must  all  join  in  it. 

xHIS  was  an  appeal  from  a  decision  of  Mr.  Kegistrar  HadiU, 
sitting  as  Chief  Judge  in  Bankruptcy. 
Vou  X.  2  G  1 
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L.  JJ.  On  the  5th  of  November,  1874,  a  joint  debtor^s  summons  was 

1875  issued  against  Mr.  A.  P.  L.  Onslow  by  four  creditors  for  four  separate 

Expwte  debts,  namely,  Emamid  Emanud,  for  £258  Ss.  2d. ;  W.  Kithle,  for 

KnwL..  £53  18^^  7j  ,  J  (J  Q^^^  fop  £14  14,  J  and  B.  A.  Green,  for 

Onblow.     £29  6«. 

'  The  consideration  for  all  these  debts  was  jewelry  and  money 
supplied  to  A.  P.  L.  Ondow  during  his  infancy.  He  attained  his 
majority  on  the  25th  of  August,  1874. 

Kibblers  debt,  on  which  the  adjudication  of  bankruptcy  was 
eventually  founded,  was  for  a  dishonoured  bill  of  exchange  dated 
the  18th  of  May,  1874,  and  drawn  in  his  favour  by  A.  P.  L.  Onslow 
on  his  mother  for  £50,  payable  at  four  months  after  date,  in  con- 
sideration of  jewelry  and  advances  of  money.  After  he  attained 
his  majority,  Kibhle  brought  an  action  against  him  in  the  Court  of 
Queen's  Bench,  under  the  Bills  of  Exchange  Act  (18  &  19  Yict 
c.  67) ;  and  on  the  22nd  of  October,  1874,  obtained  a  judgment 
against  him  by  default  for  the  atnount  claimed  in  the  debtor's 
summons. 

It  was  admitted  that  Kibble,  when  he  supplied  the  jewelry  and 
money,  knew  that  Onslow  was  an  infant. 

The  debtor  was  warned  by  the  summons  that  unless  he  complied 
with  it  he  would  have  committed  an  act  of  bankruptcy,  in  respect  of 
which  he  might  be  adjudged  a  bankrupt  on  a  bankruptcy  petition 
being  presented  by  the  said  E,  Emanuel,  W.  Kibble,  H.  C.  Oreen, 
and  B.  A.  Green. 

The  debtor  filed  an  affidavit  in  which  he  swore  that  he  was  not 
indebted  to  the  creditors  in  the  aggregate  sum  claimed,  and  that 
the  whole  of  the  debts  were  contracted  by  him  before  he  attained 
the  age  of  twenty-one  years,  and  were  not  necessaries,  and  that  the 
debts  had  not  been  ratified  by  him  since  he  attained  his  majority. 

On  the  hearing  of  the  summons  on  the  8th  of  December,  1874, 
the  Begistxar  ordered  that,  upon  the  debtor  entering  into  the 
usual  bond  for  such  sum  as  E.  Emanuel  should  recover  in  an  action 
against  him,  and  upon  payment  of  the  sum  of  £53  18«.  7(2.  within 
three  days  to  Kibble,  all  proceedings  under  the  summons,  should  be 
stayed  as  regarded  these  debts,  and  that  all  proceedings  should  be 
stayed  with  regard  to  the  other  debts,  without  security,  till  after 
actions  had  been  brought  for  recovering  the  several  debts. 


VOL.  X.]  OHANOBRT  APPEALS.  375 

The  debtor  not  having  paid  Kibble  his  debt  of  £53  1&.  Id.       L.  JJ. 
within  the  time  limited,  he  filed  a  petition  for  adjudication  of       1875 
bankruptcy  i^inst  him  founded  on  the  debtor  summons,  the  other     m^poHe 
creditors  not  joining  in  the  petition.  Kibblb. 

Mr.  Registrar  Haditt  was  of  opinion  that  there  was  no  petition-     ONaLo^. 
ing  creditor's  debt  by  reason  of  the  in&ncy  of  the  debtor  at  the 
time  when  the  goods  were  supplied,  and  he  accordingly  dismissed 
the  petition ;  and  from  this  decision  Kibble  appealed. 

Mr.  R  0.  WiUis  (Mr,  BaoAurgh,  Q.O.,  with  him),  for  the  Appel- 
lant:— 

We  rely  upon  the  judgment  obtained  against  the  debtor  after 
he  attained  his  majority.  We  admit  that  the  Court  of  Bankruptcy 
will  sometimes  investigate  the  consideration  for  a  judgment,  but 
that  is  only  in  cases  where  fraud  or  collusion  has  been  proved.  In 
the  present  case  there  was  nothing  of  the  kind.  Mr.  Ondow^s 
mother  was  aware  of  all  the  circumstances,  and  accepted  the  bill 
drawn  by  him.  But  if  the  judgment  in  this  case  can  be  opened, 
there  was  good  consideration  for  it.  The  Infants^  Belief  Act,  1874 
(37  &  38  Vict.  c.  62),  which  came  into  operation  on  the  7th  of 
August,  1874,  only  applies  to  contracts  made  after  the  passing  of 
the  Act,  and  therefore  does  not  touch  either  the  original  debt  or 
the  bill  of  exchange  in  this  case.  The  bill  is  therefore  not  void, 
but  only  voidable ;  and  although  Onslow  might  have  pleaded  his 
infancy  in  the  action,  he  did  not  do  so,  and  the  judgment  operates 
as  a  ratification  of  the  contract. 

Mr.  Winshw,  Q.O.  (Mr.  Bagley  with  him),  for  the  bankrupt : — 

There  are  two  objections  to  this  adjudication.  First,  that  the 
alleged  petitioning  creditor's  debt  was  void ;  and,  secondly,  that  the 
debtor's  summons  could  not  support  the  petition.  As  to  the  first 
point,  it  is  clear  that  the  Court  of  Bankruptcy  is  not  bound  by  a 
judgment  at  law,  but  is  in  the  habit  of  investigating  the  consideration 
for  it :  Ex  parte  Bryant  (1) ;  Ex  parte  Marson  (2).  If  otherwise,  a 
debtor  might  elude  all  his  just  creditors  by  allowing  judgments  to 
be  taken  by  default  against  him  by  friends.  In  the  present  case 
there  would  have  been  no  consideration  to  support  the  judgment, 

(1)  1  V.  &  B.  211,  214.  (2)  3  Mont  &  A.  155. 

2  6f  2  1 
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JSxparie 
Kibble. 

In  re 
Onslow. 


even  before  the  Infants'  Belief  Act,  1874,  as  it  was  foanded  on  the 
bill  of  exchange,  and  a  bill  of  exchange  signed  by  an  infant  has 
always  been  held  absolutely  yoid,  because  an  infant  cannot  trade : 
Smith  on  Contracts  (1).  But  eren  if  there  was  a  consideration 
before  the  late  Act,  it  is  now  taken  away.  It  is  true  that  the  Ist 
section  only  applies  to  contracts  made  after  the  passing  of  the  Act, 
but  the  2nd  section  prevents  any  valid  ratification  being  made 
of  contracts  made  in  infancy,  and  tliat  section  applies  equally  to 
ratifications  of  contracts  entered  into  before  or  after  the  Act  (2). 

In  the  second  place,  we  say  that  the  petition  for  adjudication 
was  irregular.  Four  creditors  joined  in  the  debtor's  summons. 
There  is  no  authority  in  the  Act  for  this ;  but  if  several  creditors 
do  join  in  a  debtor's  summons,  they  ought  to  join  in  the  petition 
for  adjudication. 

Mr.  WiUis,  in  reply,  referred,  on  the  first  point,  to  SarrtB  v. 
Wall  (3) ;  Ex  parte  Preseott  (4) ;  and,  on  the  second  point*  to  Forms 
4, 5,  and  6,  in  the  schedule  annexed  to  the  BanJcruptcy  Rules,  1870, 
which  contemplate  more  than  one  creditor  joining  in  the  debtor's 
summons. 


Sir  W.  M.  James,  L  J.  :— 

I  am  of  opinion  that  the  decision  of  the  Begistrar  in  this  case 
was  quite  right.  It  is  the  settled  rule  of  the  Court  of  Bank- 
ruptcy, on  which  we  have  always  acted,  that  the  Court  of  Bank- 
ruptcy can  inquire  into  the  consideration  for  a  judgment  debt. 
There  are  obviously  strong  reasons  for  this,  because  the  object  of 

(1)  Page  209. 

(2)  37  &  38  Vict.  c.  62,  s.  1 :  «  All 
contracts,  whether  by  specialty  or  by 


simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of 
money  lent  or  to  be  lent,  or  for  goods 
supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  ac* 
counts  stated  with  infants,  shall  be 
absolutely  void :  provided  always  that 
this  enactment  shall  not  invalidate 
any  contract  into  which  an  infant  may 
by  any  existing  or  future  statute,  or 
by  the  rules  of  common  law  or  equity. 


enter,  except  such  as  now  by  law  are 
voidable," 

Sect,  2:  "  No  action  shall  be  brought 
whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or 
shall  not  be  any  new  consideration  for 
such  promise  or  ratification  after  full 
age." 

(3)  1  Ex.  122. 

(4)  1  M.  D.  &  D.  199. 
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the  bankruptcy  laws  is  to  procure  the  distribution  of  a  debtor's      U  JJ. 
goods  among  his  just  creditors.    If  a  judgment  were  conclusivey  a        1875 
man  might  allow  any  number  of  judgments  to  be  obtained  by     EhsparU 
default  against  him  by  his  friends  or  relations  without  any  debt     ^ibblb. 
being  due  on  them  at  all ;  it  is  therefore  necessary  that  the  con-     Qnblow. 
sideration  of  the  judgment  should  be  liable  to  investigation.    In 
the  present  case  a  bill  of  exchange  had  been  drawn  by  an  infant 
for  jewelry  purchased  and  money  advanced  to  him.    It  is  not  pre- 
tended that  there  was  any  ratification  of  the  original  debt  or  of 
the  bill  of  exchange  after  the  infant  came  of  age,  until  the 
judgment  was  allowed  to  go  by  default  against  him,  under  the 
BHU  of  Exehanffe  Act.    The  only  question,  therefore,  is,  whether 
the  consideration  for  the  judgment  has  not  been  taken  away  by 
the  Infants"  Belief  Ad,  1874.     The  1st  section  enacts  that  all 
contracts  thenceforth  entered  into  by  infants  shall  be  absolutely 
void ;  and  then  the  2nd  section  provides  that  no  action  shall  be 
brought  upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infEtncy,  or  upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made  during  infancy.    When  the 
Act  says  that  no  action  shall  be  brought,  it  must  mean  that  the 
promise  or  ratification  shall  not  be  a  good  cause  of  action :  so  that 
a  ratification  made  after  the  Act  of  a  contract  made  in  infancy 
before  the  Act  is  as  void  as  a  contract  made  by  an  infant  after  the 
Act.    Therefore,  on  this  ground,  I  think  the  Begistrar  came  to  a 
right  conclusion. 

But  as  the  other  question,  respecting  the  form  of  the  summons 
and  the  petition  for  adjudication,  has  been  raised  before  us,  it  is 
right  to  express  our  opinion  on  that  also.  It  appears  to  me  very 
inconvenient  that  a  number  of  creditors  should  club  together  to 
take  out  a  debtor's  summons,  although  that  course  appears  to  be 
sanctioned  by  the  forms  annexed  to  the  Bules  of  1870.  I  give  no 
opinion  against  the  power  of  creditors  to  do  this,  but  I  think  that 
if  they  do  unite  in  this  way  they  must  all  stand  or  fall  together ; 
and  if  a  petition  for  adjudication  is  presented,  they  must  all  join  in 
it  The  aiummons  cannot  be  dealt  with  piecemeal,  so  that  one  debt 
can  be  made  an  act  of  bankruptcy,  and  security  required  for 
another,  and  a  third  dealt  with  in  some  other  way.  It  is  impossible 
to  work  out  a  debtor's  summons  in  that  way. 
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L.  JJ.      Sir  G.  Mellish,  L J.  :— 

2^  I  am  of  the  same  opinion.  It  is  quite  clear  that  in  the  Court  of 


JSb  parte     Bankruptcy  the  consideration  for  a  judgment  may  be  investigated, 
In  re       particularly  when  the  judgment  has  gone  by  default.    I  do  not 

OvBLow.  mean  to  say  that  this  rule  applies  to  such  an  extent  that  in  every 
case  in  which  a  Defendant  has  a  good  defence  to  an  action  and  does 
not  plead  it,  as,  for  instance,  where  he  had  no  notice  .of  dishonour 
of  a  bill  of  exchange,  the  Court  of  Bankruptcy  would  allow  the 
creditors  to  go  behind  the  judgment.  The  real  question  must 
always  be  whether  there  was  a  good  consideration  for  the  debt^ 
and  we  have  therefore  to  consider  whether  there  was  a  good  con- 
sideration in  this  case.  If  the  Act  of  1874  had  not  passed,  I  should 
have  doubted  whether,  as  the  debt  was  one  which  was  capable  of 
being  ratified  in  writing,  there  was  not  a  good  consideration  for 
the  judgment.  But,  having  regard  to  the  facts  of  the  case,  I  think 
that  the  effect  of  the  Act  is  to  prevent  there  beiug  any  considera- 
tion for  the  judgment  The  case  is  not  touched  by  the  Ist  section, 
because  the  bill  of  exchange  was  drawn  before  the  Act  was  passed. 
But  when  the  Act  came  into  operation  the  bill  had  not  become  due, 
and  the  infant  was  still  under  age ;  and  the  effect  of  the  2nd  section 
was  to  prevent  any  action  from  being  brought  on  the  bill,  although 
it  might  have  been  ratified  after  the  infant  came  of  age.  For  I 
am  of  opinion  that  that  section  applies  to  all  contracts  made  by  an 
infant,  provided  the  ratification  is  made  after  the  passing  of  the 
Act ;  and  that  it  is  to  be  understood  as  saying  that  a  debt  con- 
tracted in  infancy  shall  not  in  future  in  any  case  form  a  valid 
consideration  on  which  an  action  can  be  brought  The  statute  in 
effect  places  a  debt  contracted  during  infancy  in  the  same  position 
as  a  gambling  debt ;  and  a  bill  of  exchange  given  for  a  gambh'ng 
debt  cannot  form  the  ground  for  an  action.  Even  if  the  debtor 
does  not  plead  that  it  was  for  a  gambling  debt,  and  lets  the  judg- 
ment go  against  him,  still  the  Court  of  Bankruptcy  would  go 
behind  the  judgment  and  declare  the  debt  void. 

I  also  agree  with  the  Lord  Justice  as  to  the  form  of  the  debtor's 
summons.  If  several  creditors  join  in  a  debtor's  summons,  they 
must  stand  or  fall  together. 

Solicitors:  Messrs.  B.  dt  E.  Bastard;  Mr.  E.  Parry, 
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Ex  parte  HARPEE.    In  re  BBEMNEE.  L.  jj. 

Bankruptcy  JurMiction — Execution  Creditor — Action  against  the  Sherif  for    .    yjjz 

Damages — Application  in  Bankruptcy— -Bes  Judicata,  March  11. 

A  judgment  creditor  levied  execution  against  his  debtor,  and  the  sheriff 
took  possession  of  the  debtor's  goods ;  but  before  the  sale  took  place  the 
debtor  filed  a  petition  for  liquidation,  and  a  receiver  was  appointed,  who 
obtained  an  injunction  restraining  the  sale  on  giving  the  usual  undertaking 
to  abide  bj  any  order  as  to  damages.  The  liquidation  proceedings  became 
abortive,  and  a  petition  for  adjudication  was  presented,  un^er  which  the 
debtor  was  adjudicated  bankrupt,  and  the  sheriff  gave  up  the  goods  to  the 
trustee. 

The  execution  creditor  then  brought  an  action  against  the  sheriff  for 
dami^eB  sustained  by  his  parting  with  the  goods.  The  action  was  deter- 
mined in  the  sheriff's  favour,  on  the  ground  that  the  debtor  was  a  trader,  and 
had  committed  an  act  of  bankruptcy  by  suffering  the  execution.  After- 
wards, the  execution  creditor  made  an  application  in  bankruptcy  for  damages 
under  the  undertaking  given  by  the  receiver,  in  which  he  reli^  on  the  same 
point  as  in  the  action,  namely,  that  the  debtor  was  not  a  trader : — 

Eeld^  that  the  matter  was  res  judicata,  and  as  the  creditor  had  elected  to 
take  his  remedy  at  law  against  the  sheriff,  the  Court  of  Bankruptcy  could  not 
entertain  the  question. 

xHIS  was  an  appeal  from  a  decision  of  Mr.  Segistrar  Mvrray^ 
sitting  as  Chief  Jndge. 

On  the  29ih  of  November,  1873,  T.  E.  Harper  sued  out  an  exe- 
cution against  Q.  W.  Bremner,  who  was  a  shipbroker  at  MUford 
Haven,  for  a  debt  of  £405  Gs.  9d.,  and  £1  5s.  costs,  and  the  sheriff 
took  possession  of  Bremner's  furniture  and  effects  at  his  house  at 
UUford  Haven,  on  the  1st  of  December,  1873.  The  goods  were 
daimed  by  the  trustees  of  Bremner'e  marriage  settlement,  and  the 
sheriff  interpleaded ;  but  the  claim  was  ultimately  abandoned. 

On  the  15ih  of  December,  Brerrmer  filed  a  petition  for  liqui- 
dation, under  which  a  receiyer  was  at  once  appointed,  and  on  the 
16th  of  December  the  receiyer  obtained  an  injunction,  whick  was 
served  upon  the  sheriff,  restraining  him  from  proceeding  with  the 
execution. 

On  the  23rd  of  December  the  injunction  was  continued  till 
farther  order,  the  receiver  and  the  debtor  giving  the  usual  under- 
taking to  abide  by  any  order  as  to  damages. 


Habpxb. 
Lire 
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L.  JJ.  On  the  6th  of  February,  1874,  Bremner's  creditors  refased  to 

1875  pass  a  resolation  agreeing  to  a  liquidation,  and  a  petition  for  adju- 
^^^^  dication  of  bankruptcy  was  forthwith  presented,  under  which 
"  Bremner  was  adjudicated  bankrupt. 

On  the  27th  of  February  the  trustee  in  the  bankruptcy  gave 
notice  to  the  sheriff  to  give  up  possession  of  the  bankrupt's  pro- 
perty to  him,  which  the  sheriff  did,  and  the  goods  were  soon  after- 
wards sold  by  the  trustee. 

Harper  then  ruled  the  sheriff  to  return  the  writ  of  ^./a.,  which 
he  did,  alleging  that  Bremner  was  a  trader,  and  had  been  adju- 
dicated bankrupt,  and  that  he  had  withdrawn  at  the  request 
of  the  trustee. 

Harper  accordingly  brought  an  action  against  the  sheriff  to 
recover  damages  sustained  by  him  in  consequence  of  the  sheriff 
having  withdrawn  from  the  possession  of  the  goods ;  to  which  the 
sheriff  pleaded,  and  the  action  came  on  for  trial ;  but  it  was 
agreed  that,  as  the  only  issue  was  whether  Bremner  was  or  not  a 
trader,  the  matter  should  be  referred  to  Mr.  Winslow,  Q.C.,  and  an 
order  for  reference  was  accordingly  made.  Mr.  Winslow  made 
his  award,  deciding  that  Bremner  was  a  trader,  and  a  verdict  was 
accordingly  entered  for  the  Defendant. 

Harper  now  applied  to  the  Court  of  Bankruptcy  for  an  order 
declaring  that  he  had  at  the  commencement  of  the  bankruptcy  a 
valid  execution  against  the  goods  of  the  bankrupt,  and  that  the 
value  of  the  goods  might  be  paid  to  him  out  of  the  assets,  and  for 
an  inquiry  as  to  the  damages  sustained  by  him  by  reason  of 
the  injunction. 

The  Begistrar  refused  the  application,  being  of  opinion  that  the 
evidence  shewed  that  the  bankrupt  was  a  trader,  and  that  Harper 
had  sustaine|4  no  damage  from  the  injunction.  From  this  decision 
Harper  appealed. 

MiK  De  OeXy  Q.C.,  and  Mr.  Bobeon,  for  the  Appellant,  contended, 
first,  that  a  shipbroker  was  not  a  trader  within  the  Bankruptcy  Adf 
1869 ;  and,  secondly,  that  if  the  bankrupt  was  a  trader,  and  the 
execution  an  act  of  bankruptcy,  Harper  would  have  been  enabled, 
if  it  had  not  been  for  the  injunction  granted  under  the  pn^oeed- 
ings  in  liquidation  which  had  failed,  to  realize  the  proceed  ^^ 
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the  sale  before  the  filing  of  the  petition  in  bankruptcy*    On  the       L.  JJ. 

latter  pointy  they   referred  to  Ex  parte  Booke  (1) ;    Ex  parte       1875 

James  (2) ;  Ex  parte  ViHars  (3) ;  Ex  parte  Eayner  (4)  Exparu 

Habfeb. 

'    Mr.  LMe,  Q.C.,  and  Mr.  F.  KnigU,  for  the  trustee,  objected       l^r^ 

,          BsminER. 
that  the  right  of  the  Appellant  to  the  proceeds  of  the  execution       

had  been  already  decided  by  the  action  against  the  sherifi^,  and 

that  the  matter  was  in  fact  ree  judicata. 

Mr.  De  Oex,  in  reply,  contended  that  the  question  in  the  action 
was  not  between  the  same  parties  as  the  present  application  ;  and 
that  the  Appellant  had  a  right  to  seek  relief  in  both  Courts. 

Sib  W.  M.  James,  L  J.  :— 

I  am  of  opinion  that  this  is  a  fatal  objection  to  the  Appellant's 
case.  The  very  same  point  which  has  been  argued  here,  whether 
the  debtor  was  or  not  a  trader,  was  in  issue  in  the  action  brought 
by  the  Appellant  against  the  sherifi^,  and  was  decided  against  the 
Appellant.  The  only  reason  why  the  Court  of  Bankruptcy  inter- 
feres with  an  execution  by  the  sheriJBT,  and  determines  such 
questions  as  this,  is,  that  it  saves  expense,  that  all  parties  should 
submit  to  have  their  rights  decided  here.  In  the  present  case, 
the  Appellant  had  no  legal  or  equitable  charge  on  the  goods,  he 
had  only  a  right  of  action  against  the  sheriff.  An  execution  cre- 
ditor has  no  remedy  at  law  against  the  trustee  to  whom  the  sheriff 
has  given  up  the  goods ;  he  must  proceed  against  the  sheriff*  for 
damages.  And  he  having  elected  to  take  his  remedy  against  the 
sheriff,  and  having  failed,  why  should  the  Court  interfere,  when 
the  only  reason  for  interfering  is  to  prevent  an  action  being 
brought  against  the  sheriff?  The  appeal  must  be  dismissed  with 
costs. 

Sib  6.  Mellish,  L.  J.,  concurred. 

Solicitors:  Messrs.  Earper,  Broad,  dk  Batteock;  Messrs.  Phelps 
&  Sidffunek,  agents  for  Messrs.  Sale,  Shipman,  &  Co.,  Mamhestei\ 

(1)  Law  Rep.  6  Ch.  796.  (3)  Law  Rep.  9  Ch.  432. 

(2)  Had.  9  Oh.  609.  (4)  IWd.  7  Ch.  326. 
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L.  J.  M.  E»  parte  GIBBS.    In  re  WEBB. 

1875 

^^„^^  Bankruptcy — Ltquidation— Meeting  of  Creditora — Power  to  call  freak  first 

April  16.  Meeting. 

A  debtor,  who  was  a  member  of  a  partnership  firm,  filed  a  petition  for 
liquidation.  In  the  statement  produced  by  the  debtor  to  the  first  meeting  of 
his  creditors,  he  made  no  distinction  between  his  joint  and  separate  debts 
and  assets.  The  creditors  passed  a  resolution  for  liquidation,  but,  by  reason 
of  the  irregularity  of  the  debtor's  statement,  the  resolution  was  not  registered. 
The  debtor  then  obtained  an  order  to  summon  a  fresh  first  meeting : — 

Held,  that,  inasmuch  as  no  valid  resolution  could  have  been  passed  at  the 
meeting,  and,  consequently,  the  creditors  had  had  no  opportunity  of  expressing 
their  opinion  as  to  a  liquidation,  the  Court  was  justified  in  permitting  a  fresh 
first  meeting. 

£x  parte  Cobb  (1)  explained. 

Ex  parte  Cockayne  (2)  approved, 

IhIS  was  an  appeal  from  an  order  of  Mr.  liegistrar  Murray, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Thomas  Stammers  Wthb,  the  debtor  in  this  case,  was  a  proprietor 
of  mines,  and  resident  in  London.  He  was  in  partnership  with 
various  other  persons  in  different  adventures. 

On  the  16th  of  January,  1875,  Webb  filed  a  petition  for  liquida- 
tion by  arrangement,  describing  himself  as  a  colliery  proprietor, 
trading  alone.  On  the  3rd  of  February  the  first  meeting  of  his 
creditors  was  held.  In  the  statement  of  his  affairs  submitted  by 
the  debtor  to  the  meeting  under  the  provisions  of  the  125th  section 
of  the  Bankruptcy  Act,  1869,  he  made  no  distinction  between  his 
joint  and  his  separate  debts  or  between  his  joint  and  separate 
assets.  At  this  meeting  resolutions  were  passed  by  the  statutory 
majority  of  creditors  agreeing  to  a  liquidation  and  appointing  a 
trustee.  When  the  resolutions  were  presented  for  registration,  the 
registration  was  opposed  by  Mr.  B.  CHhbs,  one  of  the  creditors,  on 
the  ground  of  the  invalidity  of  some  of  the  proofs,  and  also  on  the 
ground  that  the  debtor  had  not  distinguished  in  his  statement 
between  his  joint  and  separate  debts  and  his  joint  and  separate 
assets. 

It  appeared  that  the  last-mentioned  objection  had  been  taken 
(1)  Law  Rep,  8  Ch.  727.  (2)  Law  Rep.  16  Eq.  218. 
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at  the  meeting  of  creditors.  The  Registrar,  Mr.  Keene,  considered  L.  J.  M. 
this  objection  fatal  to  the  validity  of  the  resolution,  following  the  1875  . 
authority  of  Ex  parte  Cockayne  (1),  and  refused  to  register  it  on  st  parte 
that  ground ;  and  the  other  objections  were  not  gone  into.  Gibbs. 

The  debtor  then  applied  to  Mr.  Mvnraif,  sitting  as  Chief  Judge,  Wxbb. 
for  an  order  that  a  fresh  first  meeting  might  be  summoned,  and 
filed  an  affidavit  stating  that  he  had  omitted  making  the  distinc- 
tion between  his  joint  and  separate  debts  and  liabilities  through 
ignorance  of  its  being  necessary  to  do  so.  The  Registrar  granted 
the  application,  and  Mr.  Oibbs  appealed  from  this  order. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Hemming^  for  the  Appellant : — 

Neither  the  Act  nor  the  Rules  give  any  power  to  the  Court 
to  direct  a  fresh  first  meeting  to  be  held ;  but  the  power  has  been 
assumed  by  the  Registrars,  and  the  practice  has  gradually  grown 
up.  It  has  never  been  sanctioned  by  any  formal  decision  of  the 
Court  of  Bankruptcy,  although  in  Ex  parte  Cockayne  (2)  the  Chief 
Judge  alludes  to  the  practice.  On  the  other  hand,  the  validity  of 
a  fresh  first  meeting  was  doubted  by  the  Court  of  Appeal  in  Ex 
parte  Cohb  (3) ;  and  Lord  Justice  James  there  said  that,  at  all 
events,  it  could  only  be  held  when  the  first  meeting  could  be 
shewn  to  have  been  no  meeting  at  all.  We  admit  that  in  such  a 
case,  as  for  example  where  the  first  meeting  is  null  for  want  of 
notices  to  creditors,  inasmuch  as  the  creditors  have  never  really 
met  together,  and  have  had  no  opportunity  of  expressing  their 
opinions,  it  may  be  reasonable  to  call  a  fresh  first  meeting 
if  the  Rules  allow  it.  But  in  the  present  case  the  first  meeting 
was  properly  summoned;  and  the  only  reason  why  the  reso- 
lution  was  invalid  was  that  the  debtor  did  not  comply  with  the 
requisitions  of  the  statute.  The  proper  course  would  have  been, 
when  the  error  was  discovered,  to  adjourn  the  meeting  for  the 
debtor  to  make  a  fresh  statement.  As  this  was  not  done,  the 
debtor  ought  to  file  another  petition  and  commence  proceedings 
afresh.  The  present  looseness  of  practice  enables  debtors,  if  they 
fail  in  obtaining  a  resolution,  to  try  the  question  over  again,  which 
was  not  intended  by  the  Act. 

(1)  Law  Kep.  16  Eq.  218.  (2)  Law  Rep.  16  Eq.  220. 

(3)  Law  Rep.  8  Ch.  727. 
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L.  J.  m.         Mr.  Finlay  Kniffhi,  for  the  debtor,  was  not  called  on, 
1875 

E^fie    SiB  G.  Hellish,  L. J.  :— 
IBB8.  I  am  of  opinion  that  the  decision  of  the  Begistrar  in  this  case 

WiBBB.  was  perfectly  right.  The  question  is,  under  what  circumstances  a 
Registrar  is  entitled  to  order  a  fresh  first  meeting  to  be  held  under 
a  petition  for  liquidation  or  composition ;  and  I  entirely  agree  with 
what  was  said  by  Lord  Justice  James  in  the  case  of  Ex  parte 
Cobh  (1),  that  if  the  opinion  of  the  creditors  has  been  validly 
taken  at  a  meeting,  and  the  creditors  have  refused  to  pass  a  reso- 
lution, in  that  case  the  Begistrar  has  no  right  to  order  a  fresh 
meeting ;  the  creditors  have  come  to  their  determination,  and  they 
are  not  to  be  obliged  to  come  together  a  second  time  to  reconsider 
their  resolution.  But  if  from  some  accident  or  some  mistake  ou 
the  part  of  the  debtor  no  valid  resolution  has  or  could  be  passed, 
then  it  appears  to  me  that^  feurly  considering  the  Act  (though  it 
is  true  there  is  neither  rule  nor  section  ordering  it),  a  fresh  meeting 
may  be  held ;  for  if  the  meeting  was  held  so  as  not  to  give  the 
creditors  an  opportunity  to  determine  one  way  or  the  other, 
whether  for  composition  or  liquidation,  then  the  Court,  though 
it  has  no  express  power  given  to  it  to  call  a  fresh  first  meeting, 
yet  has  the  discretion  to  determine  whether  a  fresh  first  meeting 
should  be  called  or  not. 

Now,  in  this  case  the  defect  was  this — the  debtor  was  bound  to 
produce  a  statement  at  the  meeting  of  his  liabilities  and  asseta  He 
had  been  a  partner  in  one  or  more  firms,  and  according  to  a 
decision  of  Ex  parte  Cockayne  (2),  with  which  I  entirely  agree,  he 
ought  to  have  distinguished  between  his  joint  and  separate  assets, 
and  between  his  joint  and  separate  liabilities,  and  in  that  respect 
this  statement  was  defective.  The  consequence  of  that  was, 
that  it  was  impossible,  unless  he  had  amended  the  statement— 
which  probably  could  not  have  been  done  at  the  meeting — that 
any  valid  resolution  could  have  been  come  to.  What  ought  to  have 
been  done  when  that  objection  was  taken,  was  this :  it  should 
have  been  admitted  as  a  valid  objection,  and  then  the  opinion 
of  the  creditors  should  have  been  taken  whether  they  would 
adjourn  the  meeting  to  enable  the  debtor  to  amend  his  statement 
(1)  Law  Bep.  8  Ch.  727.  (2)  Law  Rep.  16  Bq.  218. 
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or  not    If  that  qaestion  had  been  pat  to  the  meeting,  and  it  had     L.  J.  M. 
been  decided  by  the  majority  of  creditors  to  adjonnii  there  is  no       1875 
doubt  that  at  that  adjourned  meeting  a  proper  resolution  would     Ek  parte 
liave  been  come  to ;  but  if  the  majority  of  creditors  had  refused,        ™"^ ' 
then  the  Registrar,  in  his  discretion,  ought  not  to  have  summoned       Wub. 
a  fresh  meeting,  because  the  creditors  by  refusing  would  haye       ' 
shewn  that  they  did  not  wish  the  proceedings  to  go  on.     But  here 
tkat  question  was  not  put  to  the  creditors,  notwithstanding  this  ob- 
jection was  raised.    On  the  contrary,  the  question  as  to  a  composi- 
tion was  put  to  the  meeting,  and  a  resolution  for  a  composition  was 
agreed  to — whether  by  the  requisite  majority  or  not  does  not  appear, 
because  tiiat  was  not  inquired  into.    The  consequence  is,  that  the 
creditors  have  not  had  an  opportunity  of  determining  whether  the 
proceedings  should  be  by  liquidation  or  composition,  or  in  bank- 
ruptcy, and  in  my  opinion  they  should  have  an  opportunity  of 
determining  that  before  the  debtor  is  made  a  bankrupt.    I  do 
not  mean  to  say  that  the  Registrar  ought  in  every  case  in  which 
the  debtor  has  made  an  insufficient  statement  to  permit  a  fresh 
first  meeting.    If  it  appears  that  the  debtor  had  wilfully  or  per- 
versely refrained  from  complying  with  the  Act,  that  might  be  a 
reason  for  refusing ;  or  if  a  formal  vote  was  taken,  and  the  majo- 
rity of  the  creditors  were  against  liquidation,  that  also  would  be 
against  a  fresh  first  meeting. '  But  if  there  has  been  a  mistake — 
what  may  be  called  a  venial  mistake  — in  complying  with  the  pro- 
visions of  the  Act,  and  by  reason  of  that  the  creditors  never  came 
to  an  effectual  vote  either  one  way  or  the  other,  whether  for  liqui- 
dation or  composition,  it  appears  to  me  that  in  the  fair  spirit  of 
the  Act  the  Registrar  has  power  to  direct  a  fresh  first  meeting  of 
creditors  in  order  that  they  may  have  an  opportunity  of  deter- 
mining the  question,  which  the  Act  intends  them  to  do. 

It  is  to  be  observed  that  in  Ex  parte  Cotb  (1)  the  question  had 
been  put  to  the  meeting,  and  the  creditors  had  deliberately  deter- 
mined that  they  did  not  desire  to  have  liquidation  or  composition ; 
and  it  was  in  reference  to  that  state  of  things  that  Lord  Justice 
James  says  (2) :  *'  I  have  great  doubt  whether  such  a  meeting  has 
any  validity.  I  can  conceive  that  where  a  first  meeting  is  shewn  to 
have  been  no  meeting  at  all,  for  instance,  from  the  absence  of  the 
proper  advertisements^  it  might  be  the  duty  of  the  Court  to  direct 

(1)  Law  Bep.  8  Ch.  727.  (2)  Law  Rep.  8  Ch.  729. 
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L.  J.  M.     a  fresh  first  meetiiig  to  be  held ;  bat  to  say  that  because  the 

1875        debtor  finds  that  he  could  not  do  what  he  wanted  to  do  at  the  first 

Ex  parte     meeting,  or  because  one  of  the  creditors  had  changed  his  mind, 

OiBBB.      ^1^^^  |g  ^  reason  for  holding  a  fresh  first  meeting,  seems  to  me 

WiBB.      a  confusion  of  terms.'* 

The  Lord  Justice  does  not  consider  the  question  what  would 
be  the  duty  of  the  Court,  if  in  consequence  of  the  non-com- 
pliance of  the  debtor  with  something  which  he  ought  to  do  at  % 
meeting,  the  meeting  has  gone  off.  But  in  Ex  parte  Cockayne  (1), 
which  was  a  case  very  similar  to  the  present,  the  Chief  Judge 
appears  to  haye  thought  that  under  certain  circumstances  a  new 
meeting  might  be  called ;  for  he  says  that  the  dismissal  of  the 
appeal  is  to  be  without  prejudice  to  a  second  first  meeting.  There- 
fore, in  this  case,  the  appeal  will  be  dismissed  with  costs. 

Solicitors :  Mr.  Rowland  Miller  ;  Messrs.  Morley  cfe  Shirreff. 


March  22. 


L.JJ.  EEYNAED  v.  AENOLD. 

J875  [1874    R.    70.] 

Landlord  and  Tenant — Fire  Inturanee — Option  qfPurckaae. 

• 

Under  the  terms  of  a  lease  the  tenant  was  bound  to  insure  against  fire, 
and  had  an  option  of  purchasing  the  property.  He  insured  in  a  sufiSdent 
sum.  The  premises  were  damaged  ^y  fire,  and  it  then  appeared  that  the 
landlord  had  a  policy  on  the  premises  in  another  office,  of  which  the  tenant 
had  no  notice.  The  two  offices  apportioned  the  amount  of  loss  between  the 
two  policies,  and  the  landlord  received  what  was  thus  payable  under  the  policy 
effected  by  him.  The  tenant  shortly  after  the  fire  gave  notice  to  exercise 
his  option  of  purchase,  and  proposed  that  the  insurance  moneys  under  both 
policies  should  go  in  part^payment  of  the  purchase-money.  The  landlord 
claimed  to  retain  for  his  own  benefit  the  money  receiyed  under  the  policy 
effected  by  him,  and  insisted  on  the  money  under  the  other  policy  being 
applied  in  reinstating  the  premises^  and  on  the  tenant  declining  to  do  this 
brought  ejectment  against  him  : — 

Held,  that  the  landlord  was  not  entitled  to  retain  for  his  own  benefit 
the  moneys  received  under  the  policy  effected  by  him,  nor  to  insist  on  the 
moneys  being  applied  in  reinstating  the  property  after  the  tenant  had 
exercised  his  option  of  purchase. 

XHIS  was  a  motion  by  way  of  appeal  from  an  order  of  Vice- 
Ghandellor  MaUns  granting  an  injunction. 
(1)  Law  Bep.  16  Eq.  218. 
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By  an  indenture,  dated  the  11th  of  February,  1878,  the  Defen-       L.  JJ. 
dant  Arnold  demised  a  windmill,  dwelling-house,  buildings,  and  land       1875 
to  the  TleLiDiiS  Beynard  for  seyen  years  from  Christmas,  1872,  at  a    bithabd 
rent  of  £35,  payable  quarterly.    The  Plaintiff  covenanted  to  keep     /^^i^uD. 

the  mill  and  buildings  insured  against  fire  in  £800,  in  the  joint       

names  of  the  Plaintiff  and  Defendant,  and  it  was  agreed  that  all 
moneys  recoyered  under  the  insurance  should  be  applied  in  rein- 
stating the  premises.  The  Defendant  covenanted  with  the  Plain- 
tiff that  if  at  any  time  during  the  term  the  Plaintiff  should  be 
desirous  of  purchasing  the  premises  at  the  sum  of  £800,  and 
should  before  Christmas,  1879,  give  the  Defendant  notice  in 
writing  of  such  desire,  the  Plaintiff  should  be  entitled  to  become 
the  purchaser  at  that  sum,  and  that  upon  payment  on  or  before 
the  25th  of  December,  1879,  of  £800,  together  with  all  arrears  of 
rent,  insurance,  and  outgoings,  or  a  due  proportion  thereof  up  to 
the  time  of  payment  of  the  purdiase-money,  the  Defendant  would 
convey  to  the  Plaintiff. 

The  Plaintiff  insured  the  premises  with  the  AUianee  Office  for 
£1080. 

The  mill  was  destroyed  by  fire  on  the  27th  of  December,  1873, 
and  the  Plaintiff  made  a  claim  on  the  insurance  office.  He  then 
for  the  first  time  discovered  that  the  Defendant  held  a  policy  of 
insurance  on  the  property  in  his  own  name  for  £515  in  the 
Ouardian  Offi^ee.  The  total  damage  was  assessed  at  £600,  and 
was  apportioned  between  the  two  offices ;  the  Chmrdiim  paid  the 
Defendant  on  the  10th  of  March  £220  4a.,  and  the  Alliance  Office 
was  ready  to  pay  on  its  policy  £379  16s. 

On  the  13th  of  March,  1874,  the  Plaintiff  gave  the  Defendant 
notice  of  his  desire  to  purchase,  and  suggested  that  the  moneys 
received  from  the  two  insurance  offices  should  be  applied  in  part- 
payment  of  the  purchase-money. 

The  Defendant's  solicitor  answered  on  the  18th  of  March, 
taking  no  notice  of  the  option  to  purchase,  but  requiring  the 
Plaintiff  to  employ  the  insurance  money  in  reinstating  the  pre- 
mises. Some  further  correspondence  ensued,  the  Defendant  in- 
sisting that  the  money  to  be  received  from  the  AUianee  Office 
should  be  applied  in  reinstating  the  premises,  and  threatening  to 
bring  ejectment  and  put  in  force  the  provisions  of  the  Building 
Ad  (14  Geo.  3,  c.  68,  s,  83).    On  the  28th  of  April  the  Plaintirs 
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L.JJ.      solicitor  wrote  again,  insiBting  on  the  right  to  purchase.    The 
1875        Derendant's  solicitor  replied  that  the  Defendant  would  at  once 

Bbthabd    bring  ejectment  unless  steps  were  taken  to  reinstate  the  premises; 

ABMOLa  ^^^  ^^  ^^  ^^^  ^  notice  to  the  Alliance  Office,  requiring  them  to 
cause  the  insurance  money  to  be  applied  in  reinstating  the  pre- 
mises. The  Plaintiff  then  filed  his  bill  for  specific  performance, 
for  a  declaration  that  he  was  entitled  to  the  money  received 
from  ^th  offices,  for  an  injunction  to  restrain  the  Defendant  from 
bringing  ejectment,  and  (par.  4)  for  an  injunction  to  restrain  tho 
Defendant  from  requiring  the  sum  recei?able  from  the  AHiarux 
Office  to  be  applied  in  reinstating  the  mill,  or  otherwise  than 
according  to  the  directions  of  the  Plaintiff,  and  from  interfering 
to  prevent  the  receipt  thereof  by  the  Plaintiff.  The  Defendant 
by  his  answer  insisted  on  the  right  to  retain  the  £220  4s.  for  his 
own  benefit. 

Yice-Chancellor  Malins  having  granted  an  injunction  according 
to  the  fourth  paragraph  of  the  prayer,  the  Defendant  appealed.  The 
appeal  motion  came  before  the  Court  on  the  15th  of  March,  and 
stood  over  to  give  the  parties  an  opportunity  of  coming  to  some 
arrangement.  None  having  been  come  to,  it  was  agreed  that  the 
Court  should  dispose  of  the  suit  as  if  it  was  at  the  hearing. 

Mr.  Qlme,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  Defendant. 

Mr.  r.  C.  WrigU  (Mr.  EigginB,  Q.C.,  with  him),  for  the  Plaintiff, 
as  to  the  time  from  which  rent  was  to  cease  and  interest  to  run, 
referred  to  Weeding  v.  Weeding  (1),  Bay  v.  Weeding  (2),  where  it 
was  held  that  interest  instead  of  rent  began  to  run  from  the  rent- 
day  last  preceding  the  exercise  of  the  option  to  purchase. 

Sir  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  the  Plaintiff  has  been  right  throughout, 
and  that  the  Defendant  must 'pay  the  costs  of  the  suit  The 
Plaintiff  was  a  lessee  with  an  option  of  purchase,  and  was  under 
an  obligation  to  insure  against  fire.  He  insured  the  property  in  a 
sufficient  amount,  a  fire  occurred,  and>  the  lessor  having  also 
insured  the  property,  the  insurance  effected  by  the  lessee  became 
to  a  great  extent  unproductive  in  consequence  of  the  existence  of 

(1)  IJ.  &  H.  424.  (2)  Beg.  Lib.  A.  1857, 1 1697. 
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the  other  policy,  of  which  he  had  no  notice.    The  lessee  then  had       L.  JJ. 
a  right  to  say  that  the  lessor  most  account  for  what  he  received        1875 
under  that  other  policy,  and  haying  exercised  his  option  of  pur-    bbtnabd 
chase,  he  had  a  right  to  say  that  the  landlord  must  take  the     j^^jj, 

poUcy-money  on  account  of  the  purchase-money.    The  litigation        

is  owing  to  the  landlord  having  insisted  on  retaining  the  proceeds 
of  one  policy  for  his  own  benefit,  having  insisted  on  the  proceeds  of 
the  other  being  applied  in  reinstating  the  premises,  notwithstand- 
ing the  exercise  of  the  option  of  purchase,  and  having  brought 
ejectment ;  on  all  which  points,  in  my  opinion,  he  was  in  the  wrong. 
According  to  the  terms  of  the  option  of  purchase  the  rent  was  to 
be  paid  up  to  the  time  of  completion  :  so,  allowing  a  reasonable 
time  for  completion,  let  the  Plaintiff  pay  rent  to  the  24th  of  June, 
1874,  and  interest  on  the  balance  of  the  purchase-money  from 
that  day  to  completion.  The  Defendant  must  pay  the  costs  of  the 
sait,  except  that  there  will  be  no  costs  of  the  motion  before  us. 

Sib  G.  Mellish,  L.  J.,  concurred. 
Solicitors :  Messrs.  Scott,  Jarmain,  <&  Co, ;  Mr.  J.  E.  Wilson. 


BETNON  V.  COOK.  l.jj. 

[1874    B.    39.]  ^ 

Mortgage — Reversion — Expectant  Heir — BeasonMe  Bargain,  ^' 

A  man  twenty-six  years  of  age,  entitled  to  a  reversion  of  £600,  but  wholly 
without  present  means,  applied  to  a  money  lender,  who  advanced  him  £85  on 
a  mortgage  of  the  reversion  for  £100,  with  a  provision  that  if  default  should 
he  made  in  payment  of  the  £100,  the  £100  should  bear  interest  at  5  per  cent, 
per  month.  Twelve  years  afterwards  the  reversion  fell  into  possession,  and 
on  a  bill  filed  by  the  personal  representative  of  the  mortgagor,  a  decree  was 
made  for  redemption  on  payment  of  the  sum  borrowed  and  simple  uxterest  at 
5  per  cent 

Decree  of  the  Master  of  the  Bolls  affirmed. 

MhTS  BEYNON,  at  the  date  of  the  transaction  impeached  by 
the  bill,  was  twenty-six  years  of  age,  and  had  recently  married. 
He  was  wholly  without  means,  and  not  having  been  brought  up  to 
V0L.X.  2/7  1 
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L.  jj.      any  bufliness  or  profession,  was  anable  to  procure  his  livelihood, 

1875        and  was  sapported  chiefly  by  his  wife's  relations.    He  had  been 

BcnroN     entitled  to  a  younger  son's  portion  of  £600,  charged  on  the  family 

^         estate;  but  in  the  early  part  of  the  year  1860,  on  the  occasion  of 

the  sale  of  the  estate,  he  had  released  his  portion,  and  had  taken  in 

lieu  of  it  the  bond  of  his  elder  brother  for  £600,  payable  on  the 
death  of  his  father,  John  Thomas  Beynon^  who  was  then  fifty-four 
years  of  age,  and  in  good  health. 

In  July,  1861,  Bhys  Beynon  was  in  great  pecuniary  distress, 
and  applied  to  a  friend  named  Whitmore,  who  had  preyiously  lent 
him  small  sums,  to  assist  him  in  obtaining  money.  Whitmore 
introduced  him  to  the  Defendant,  a  money-lender  named  Bdbert 
Cook.  On  the  16th  of  July,  Cook  advanced  to  Bhys  Beynon  the 
sum  of  £85  on  his  promissory  note  for  £100,  payable  at  six  months' 
date.  Payment  of  the  £100  was  collaterally  secured  by  an  inden- 
ture of  mortgage  of  even  date,  whereby  Ehya  Beynon  assigned  the 
bond  to  Cook,  and  it  was  declared  that  Cook  should  stand  possessed 
of  the  bond  upon  trust,  in  case  default  should  be  made  in  payment 
of  the  note  on  the  16th  of  January,  1862,  to  sell  the  bond,  and  out 
of  the  proceeds  to  retain  his  costs,  charges,  and  expenses,  and  the 
sum  of  £100,  with  interest  thereon  from  the  16th  of  January,  1862, 
at  the  rate  of  5  per  cent,  per  month. 

Bhys  Beynon  continued  in  a  state  of  pecuniary  distress  up 
to  the  time  of  his  death.  He  died  on  the  26th  of  October,  1872, 
leaving  his  widow,  the  Plaintiff,  his  legal  personal  representative. 

John  Thomas  Beynon  died  on  the  26th  of  October,  1873. 

In  December,  1873,  the  Plaintiff  offered  to  repay  the  money 
actually  advanced  by  Cook,  with  compound  interest  at  6  per  cent, 
to  the  date  of  the  offer,  but  Cook  refused  to  take  less  tiian 
£400,  and  after  some  further  correspondence,  which  led  to  no 
result,  the  Plaintiff  filed  her  bill  against  Cook,  praying  that  it 
might  be  declared  that  the  promissory  note  and  mortgage  ought 
to  stand  as  securities  only  for  the  money  actually  advanced  to 
Bhys  Beynon  by  the  Defendant,  with  such  further  sum  by  way  of 
interest  as  the  Court  might  award ;  and  for  consequential  relief. 

Cookfhj  his  answer,  submitted  that  the  terms  on  which  he  made 
the  advance  were  not  unconscionable,  and  stated,  which  was  not 
denied,  that  for  several  yeara  previously  to  his  death  Bf^s  Beynon 
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was  a  clerk  in  the  employment  of  the  Plaintiff's  solicitor^  during 
which  period  he  never  made  any  attempt  to  oppose  the  Defendant's 
claim  or  made  any  complaint  whatever  against  it. 

The  Master  of  the  Bolls  made  a  decree  for  redemption  on 
payment  of  the  amount  advanced  and  simple  interest  at  5  per 
<ent.  (1). 

(1)  1875.  Feb.  15. 
Sm  G.  Jbbbxl,  M.B. :— 

I  am  of  opiniaa  that  Bhys  Beyncn 
-was  in  that  peculiar  position  of  rever- 
-«ioner  or  remainderman  which  is  oddly 
«noQgh  described  as  an  expectant  heir. 
This  phrase  is  nsed,  not  in  its  literal 
meaning^  bat  as  including  every  one 
-who  has  either  a  vested  remainder  or  a 
^contingent  remainder  in  a  family  pro- 
perty, including  a  remainder  in  a  por- 
tion, as  well  as  a  remainder  in  an 
estate,  and  everyone  who  has  the  hope 
of  suooession  to  the  property  of  an 
.ancestor,  either  by  reason  of  his  being 
the  heir  apparent  or  presumptive,  or 
ty  reason  merely  of  the  expectation  of 
a  devise  or  bequest  on  account  of  the 
supposed  or  presumed  affection  of  his 
ancestor  or  relative.  More  than  this, 
the  doctrine  as  to  expectant  heirs  has 
l3een  extended  to  all  reversioners  and 
remaindermen,  as  appears  from  2V<(en- 
^am  V.  Emmet  (14  W.  R.  3),  and  Eati 
^J  Ayletfard  v.  Jiorrii  (Law  Bep.  8  Ch. 
-484).  So  that  the  doctrine  not  only 
includes  the  class  I  have  mentioned, 
who  in  some  popular  sense  might  be 
called  expectant  heirs,  but  also  all 
remaindermen  and  reversiooers. 

Even  if  you  limit  the  application  of 
the  doctrine  to  the  class  of  persons 
who,  in  some  popular  sense,  are  ex- 
pectant heirs,  I  hold  that  Rhys  Beynon 
was  one.  His  property  consisted  of 
this  reversionary  sum,  and  nothing 
else.  He  was  in  great  distress,  and  a 
friend  introduced  him  to  Mr.  Bcibert 
Cookf  who  took  from  this  young  man 
4t  promissory  note  for  £1009  for  which 
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he  was  charged  £15  discount  for  six 
months^  and  a  mortgage  of  his  rever- 
sionary interest^  whereby  he  cove- 
nanted, in  case  of  the  note  not  being 
paid  (and  everybody  knew  that  it  would 
not  be  paid)  to  pay  interest  at  the 
rate  of  5  per  cent,  per  month  until 
Cook  was  paid  by  the  sale  of  the  bond, 
or  by  the  reversion  falling  into  pos- 
session. 

The  point  to  be  considered  is,  was 
this  a  hard  bargain  ?  The  doctrine  has 
nothing  to  do  with  fraud:  Bowcb  v. 
ffeaps  (3  V.  &  B.  117).  It  has  been 
laid  down  in  case  after  case  that  the 
Court,  wherever  there  is  a  dealing  of 
this  kind,  looks  at  the  reasonableness 
of  the  bargain,  and  if  it  is  what  is 
called  a  hard  bargain,  sets  it  aside.  It 
was  hardly  argued  with  anything  like 
force  or  effect  on  behalf  of  the  Defen- 
dant, that  such  terms  could  have  been 
obtained  from  a  man  who  was  in  a 
position  to  offer  good  security.  It  was 
not  denied  that  the  obligor  was  a  per- 
son in  good  circumstances,  and  well 
able  to  pay  the  bond.  It  was  not  said, 
in  fact  it  could  not  have  been  said, 
that  the  security  was  not  worth  more 
than  £85.  It  was  not  said  this  was  a 
bargain  which  a  man  who  was  not  in 
great  <^tress  would  have  acceded  to. 
It  was  obviously  a  very  hard  bargain 
indeed,  and  one  which  cannot  be  treated 
as  being  within  the  rule  of  reasonable- 
ness which  has  been  laid  down  by  so 
many  Judges.  Tet  I  have  heard  a 
very  long  argument  on  the  subject  It 
was  suggested  that  the  abolition  of  the 
usury  laws  might  have  some  effect  on 
the  case,  but  their  abolition  could  have 
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The  Defendant  appealed. 

'ULt.  Brett  (Mr.  Kardake,  Q.C.|  with  him),  for  the  Appellant  :— 
The  borrower  was  not  a  yonng  man  as  in  Earl  of  Aylesford  v. 


no  effect  upon  the  doctrine,  because 
the  doctrine  was  established  at  a  time 
when  the  usury  laws  existed,  and 
therefore  could  not  have  been  applic- 
able to  a  case  tainted  with  usury. 
Then  it  was  suggested  that,  because 
the  usury  laws  had  been  repealed,  a 
bargain  that  before  was  unreasonable 
became  reasonable.  Upon  that  Crcft 
V.  Graham  (2  D.  J.  &  S.  156)  is  oon- 
clusiye,  shewing  that  the  repeal  of  the 
usury  laws  does  not  make  a  hard  bar- 
gain with  an  expectant  heir  reasonable, 
because  in  other  cases,  the  usury  laws 
no  longer  being  in  force,  persons  may 
make  hard  bargains  with  persons  en- 
titled to  property  in  possession,  or 
entitled  to  no  property  at  all. 

I  have  disposed  of  the  argument  that 
Bhyz  Beynon  was  not  an  expectant 
heir.  I  think  he  was  one  in  every  sense 
of  the  word.  He  certainly  was  a  per- 
son entitled  to  a  reversion,  and  if  he 
borrowed,  he  must  have  borrowed  either 
on  the  revennon,  or  with  a  view  to  the 
reversion  being  a  security.  It  has  never 
been  said  a  man  can  be  relieved  because 
he  happens  to  be  a  reversioner,  and  the 
money-lender  does  not  know  it,  but 
lends  him  money  upon  his  promissory 
note  at  usurious  interest.  In  order  to 
be  relieved,  he  must  have  been  trusted 
upon  the  credit  of  his  expectations: 
Earl  ofAylaford  v.  Morris,  In  this 
case  there  is  an  actual  mortgi^ ;  and 
it  is  not  suggested  that  without  the 
mortgage  Mr.  Cook  would  have  made 
the  advance.  The  credit  went  upon 
the  iaith  of  the  expectation  of  the  re- 
version. That  is  the  element,  as  far  as 
I  can  see,  in  all  the  authorities,  and 
the  older  authorities   are  unaffected 


either  by  the  repeal  of  the  usury  laws 
or  by  the  SaleB  of  Revernom  Aet{Z\  k 
32  Vict.  c.  4). 

There  appears  to  me  to  be  no  ques- 
tion here  about  that  Act.  It  was 
considered  in  Earl  of  AyUsford  v. 
MorrxB  to  make  no  difference  in  the 
case  of  a  loan,  and  I  do  not  see  how 
it  could  make  any  difference  in  the 
case  of  a  loan.  What  was  set  aside 
in  the  old  cases  was  the  loan:  Bar- 
narditton  v.  Lingood  (2  Atk.  133; 
Bam.  Ch.  R.  337) ;  the  doctrine  heing, 
that  yon  must  not  lend  on  extra- 
vagant terms  to  reversioners  or  re- 
maindermen, with  a  view  to  getting 
paid  out  of  the  reversion  or  the  re- 
mainder; and  therefore  I  say  it  is 
the  transaction  of  the  loan  that  is 
set  aside.  That  part  of  it  has  nothing 
to  do  with  the  value  of  the  property. 
You  may  not  know  the  value  of  the 
expectation,  or  it  may  be  utteriy  un- 
certain, as  in  Earl  <f  Chesterfidd  v. 
Jamsm  (1  Wh.  &  T.  L.  C.  (3rd  Ed.) 
483),  where  nobody  knew  what  the  old 
Duchess  of  MarlboroughyfovX^  leave  to 
Mr.  Spencer ^  and  therefore  no  one  conld 
tell  the  value  of  the  expectation. 

In  many  other  cases,  what  is  called 
the  tpes  mecessionis,  that  is,  expectant 
heirship^  must  depend  upon  the  dealings 
by  the  ancestor  with  tiie  property  in 
his  lifetime.  Nothing  can  be  more  un- 
certain than  these;  and  therefore  the 
value  of  the  security  is  not  an  element 
for  consideration. 

The  Sales  of  Reversions  ^eT  (31  &  32 
Vict  c.  4)  was  passed  for  the  purpose 
of  abolishing  the  equitable  doctrine 
which  set  aside  the  sale  of  a  reversion 
simply  on  the  ground  that  the  sum  paid 
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vras  Doty  in  the  opinion  of  the  Judges, 
an  adequate  value  for  the  thing  8old« 
It  was  thought  hy  the  Legislature  that 
the  doctrine  rested  upon  no  solid  founda- 
tion, the  value  of  a  thing  heiug  what  it 
would  fetch.  To  that  extent,  no  doubt, 
the  law  administered  by  Courts  of 
Squity  was  interfered  with,  but,  as  I 
said  before,  the  Act  seems  to  have  no 
application  to  the  present  case,  and 
even  if  it  had  not  been  so  laid  down 
in  £arl  of  Ayles/ord  v.  Morris^  I  should 
hold  that  it  has  no  such  application. 

One  other  defence  is  suggested,  and 
that  is,  that  the  bill  was  filed  too  late, 
the  transaction  having  taken  place  in 
July,  1861,  and  the  suit  not  having 
been  instituted  until  February,  1874. 
The  nature  of  these  cases  is,  that  the 
distress  continues  while  the  interest  is 
running.  The  object  of  the  rule  is  to 
prevent  the  distress  of  the  reversioner 
being  taken  advantage  of,  and  to  pro- 
tect him,  according  to  Mr.  SwansUm 
(2  Sw.  140,  n.),  *'  against  the  designs  of 
that  calculating  rapacity  which  the  law 
constantly  discountenances,  the  distress 
frequently  incident  to  the  owners  of 


profitable  reversions,  and  the  improvi- 
dence with  which  men  are  commonly 
disposed  to  sacrifice  the  future  tq  the 
present."  All  these  things  remain  as 
long  as  the  reversion  remains ;  that  is, 
until  it  iJEills  into  possession  there  is  a 
oontinuanoe  of  the  state  of  distress  and 
improvidence.  In  the  present  case,  the 
reversioner  died  in  the  lifetime  of  his 
father,  the  tenant  for  life.  If  the  objec- 
tion of  delay  is  available  in  these  cases 
at  all — and  I  should  be  the  last  Judge 
to  say  that  men  shall  not  seek  their 
legal  remedies  promptly — it  cannot  be 
made  available  until  the  death  of  the 
tenant  for  life.  Kow,  in  the  present  case, 
the  tenant  for  life  died  in  October,  1878, 
and  the  bill  was  filed  in  February,  1874, 
so  that  the  objection  of  delay  cannot 
possibly  avail.  I  therefore  make  a  decree 
for  the  delivery  up  of  the  securities  on 
payment  of  the  amount  actually  ad. 
vanced,  with  simple  interest  at  5  per 
cent.,  and  as  more  than  that  was  offered 
to  Mr.  Cook  before  bill  filed,  I  order 
him  to  pay  the  costs  of  the  suit 

(1)  Law  Bep,  8  Ch.  484. 

(2)  Ibid.  2  Ch.  542. 


V. 
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Morris  (1).    In  WAster  y.  Cook  (2)  a  similar  dealing  was  supported.  L.  JJ. 

There  is  no  suggestion  of  fraud  or  pressure.  1875 

Moreover,  the  lapse  of  time  is  conclusivej  and  must  be  taken  as  betkon 
a  confirmation  by  acquiescence. 

Mr.  Swambmt  Q.C.y  and  Mr.  Crosdey,  for  the  Plaintiff,  were  not 
called  upon. 

Sib  W.  M.  James,  LJ.  : — 

This  is  a  perfectly  idle  appeal.     The  appeal  is  dismissed  with 
costs. 

Sm  6.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  Plaintiff:  Mr.  James  Mason. 
Solicitor  for  the  Defendant :  Mr.  Belb. 
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^!1!^2«l'  Injunction — Miiierala — Support  to  BuUdings — Damages— Orant, 

A  piece  of  land  on  which  a  cotton  mill  was  to  be  built  was  oonvejed,  the 
grantor  reserying  to  himself  a  chief  rent,  and  reserving  all  mines  and  minerals 
under  the  piece  of  land,  and  power  to  take  the  same  at  pleasure,  makiiig  oom- 
pensation  for  damages  to  be  done  to  the  cotton  mill.  The  grantee  covenanted 
to  build  and  keep  in  repair  the  cotton  mill : — 

ffeld,  that  the  grantor  would  not  be  restrained  from  working  and  taking 
the  minerals  under  the  piece  of  land,  though  the  buildings  on  the  piece  of  land 
would  necessarily  be  thereby  injured. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

Caledonian  HaUioay  Company  v.  Sprot  (I)  distiuguished. 

jJY  an  indenture  dated  the  Slst  of  December,  1861,  one  William 
Sum  eon?eyed  in  fee  to  John  PWomffUn^  as  a  trustee  for  the 
We9i  Houffhton  Cotton  Manufaeturinff  Company^  a  piece  of  land  at 
West  Houghton,  with  its  appurtenances,  subject  to  the  follo\ving  re- 
servation : — 

"Except  and  always  reserved  out  of  these  presents,  and  the 
direction,  appointment,  grant,  and  conveyance  hereby  made,  unto- 
the  said  William  Stoit,  his  appointees,  heirs,  and  assigns,  all  mines, 
veins,  and  seams  of  coal,  cannel,  and  ironstone,  and  other  mines  and 
minerals,  lying  within  or  under  the  said  piece  of  land  hereby 
appointed,  granted,  and  conveyed,  or  any  part  or  parts  thereof, 
respectively,  with  full  liberty,  power,  and  authority  for  the  said 
William  Siott,  his  appointees,  heirs,  and  assigns,  and  his,  their,  or 
any  of  their  kssees,  agents,  and  workmen,  and  every  or  any  other 
person  or  persons,  by  his,  their  or  any  of  their  order  or  permission, 
at  any  time  or  times,  or  from  time  to  time,  to  search  for,  get,  win,, 
take,  cart,  and  carry  away  the  same,  and  sell  or  convert  to  his  or 
their  own  use  the  said  excepted  mines,  veins,  and  seams  of  coal,, 
cannel,  and  ironstone,  and  other  mines  and  minerals,  or  any  of 
them,  or  any  part  or  parts  thereof,  at  pleasure,  and  to  do  all  things 
necessary  for  effectuating  all  or  any  of  the  aforesaid  purposes,  but 

(1)  2  Macq.  449. 
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without  entering  upon  the  mxr&ce  of  the  said  premises,  or  any  part  l.  jj. 

thereof,  so  tiliat  compensation  in  money  be  made  by  him  or  them  is75 
for  all  damage  that  shall  be  done  to  the  erections  on  the  said  plot 

by  the  exerdse  of  any  of  the  said  excepted  liberties^  or  in  oon-  ^^ 
sequence  thereof." 

The  piece  of  land  was  also  made  subject  to  the  payment  to  StoU 
and  his  heirs  of  a  chief  rent  of  £72  3s.  2d.,  which  had  since  been 
redeemed.  The  indenture  further  contained  a  covenant  by  the 
company  to  build  on  the  piece  of  land,  and  for  ever  afterwards  to 
maintain  in  good  repair^  a  substantial  building  suitable  for  a  cotton 
mill,  and  one  or  more  messuages  or  dwelling-houses,  and  to  furnish 
the  said  building  with  sufficient  steam  power,  mill  gearing,  and 
machinery,  and  not  to  allow  the  piece  of  land  to  be  used  for  any 
other  purpose  than  that  of  a  cotton  mill.  And  the  indenture  con- 
tained, amongst  many  other  covenants  and  provisions,  a  covenant  by 
StoU,  '^  that  he  the  said  William  Stott,  his  appointees,  heirs,  executors, 
administrators,  or  assigns,  will  from  time  to  time,  and  at  all  times 
hereafter,  make  and  pay  full  and  reasonable  compensation  (the 
amount  thereof  to  be  determined,  in  case  of  difference,  by  two 
indifferent  arbitrators,  or  their  umpire,  as  in  the  ordinary  case  of 
settlement  of  disputes  by  arbitrators)  for  all  damage,  spoil,  injury, 
or  loss  that  shall  or  may  from  time  to  time  be  sustained  by  the 
owner,  tenant,  or  occupier,  or  owners,  tenants,  or  occupiers  for  the 
time  being  of  the  lands  hereinbefore  expressed  to  be  hereby 
appointed  and  granted,  or  any  part  thereof,  or  of  any  erections  or 
buildings  for  the  time  being  thereupon,  for  or  by  reason,  in  respect, 
or  in  consequence  of  the  searching  for,  getting,  working,  or  carry- 
ing away  any  of  the  hereinbefore  excepted  mines,  minerals,  or  sub- 
stances lying  within  or  under  the  same  land,  or  any  part  thereof." 

The  mill  was  built  on  the  piece  of  land,  but  was  partly  destroyed 
by  fire  in  1870.  The  company  afterwards  went  into  liquidation, 
and  the  Plaintiff,  H*  Aspden,  in  1871,  bought  from  the  liquidator 
the  piece  of  land,  and  reinstated  the  cotton  mill. 

The  minerals  reserved  by  the  conveyance  had  been  bought 
by  the  Defendants,  /.  Seddon  and  T.  H.  Seddon,  and  they  had 
lately  begun  to  work  coal  mines  under  or  adjacent  to  the  milL 
These  workings  caused,  as  the  Plaintiffs  alleged,  subsidences  of  the 
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soil,  causing  cracks  in  the  wall  of  the  mill,  and  preventing  the 
machinery  from  working  properly ;  and,  as  the  Plaintilb  alleged, 
the  mill  might  be  stopped  at  any  moment  The  Plaintiffs  farther 
alleged  that  it  would  take  a  large  sum  to  repair  the  injury,  and 
that  the  mill  could  never  be  restored  to  as  good  a  state  as  it  was, 
and  that  in  such  cases  seven  or  eight  years  was  the  usual  period 
allowed  for  subsidence.  And  the  bill,  which  was  filed  by  Aspden 
and  his  mortgagees,  prayed  for  an  account  and  payment  of  damages, 
and  for  an  injunction  to  restrain  the  Defendants  from  working  any 
coals  or  minerals  so  as  to  cause  an  injury  to  the  Plaintiffs. 

The  Defendants  denied  that  the  subsidences  complained  of  were 
occasioned  by  the  working  of  their  pits,  and  also  averred  that, 
under  the  terms  of  the  deed  of  1861,  they  had  a  right  to  work  the 
coal  as  they  thought  fit,  on  paying  damages. 

The  Master  of  the  Bolls  was  of  opinion  that  by  the  deed  of 
1861  the  parties  had  contemplated  and  contracted  that  the  grantor 
might  take  the  minerals,  and  might  take  them  in  such  a  manner 
as  would  cause  injury  to  the  surface,  making  compensation ;  and 
His  Honour  dismissed  the  bill  with  costs  (1). 

it  is  to  influence  the  Court  in  oontftm- 
ing  the  instrument  of  grant  to  this 
extent,  that  jyritna  facie  the  parties 
must  be  taken  to  intend  the  thing 
granted  to  be  enjoyed  as  granted,  thai 
is,  the  surface  is  to  be  enjoyed  with- 
out its  being  liable  to  be  disturbed. 
AH  that  seems  to  me  to  be  perfectly 
reasonable  and  perfectly  beyond  oon- 
troverey. 

Then  it  is  also  conceded,  and,  as  I 
read  the  authorities,  clearly  established, 
that  the  parties  may,  in  granting  a  peoe 
of  land,  agree  to  reserve  the  mioersls 
to  the  grantor,  and  to  allow  him  so  to 
work  them  as  to  damage  the  surface  of 
the  land  granted.  It  is  a  pureqnes^ 
tion  of  what  the  contract  is,  and  if 
there  is  such  a  contract  it  is  not  repug- 
nant to  any  rule  of  law.  The  question 
as  to  the  existence  of  such  a  contiact 
is  a  little  influenced  by  the  circom- 
stance  whether  compensation  is  or  is 
not  to  be  made  to  the  grantee,  and  o( 


(1)  1874.   Nov.  16. 
Sm  G.  JxssKL,  M.B. : — 

I  must  decide  this  case  on  my  own 
yiew  of  the  oonstruction  of  the  oontraot, 
for  this  I  take  to  be  the  result  of  all  the 
authorities  cited  to  me.  There  is  a 
rule  of  law  which  says,  and  reasonably 
says,  that  where  a  man  grants  to  an- 
other a  piece  of  land,  reserving  either 
the  whole  or  a  portion  of  the  subsoil 
below  a  given  depth,  or  the  whole,  or  a 
particular  portion  of  one  kind  of  sub- 
soil or  minerals,  there  is  a  presumption 
of  law  that  the  grantee  of  the  land  is  to 
keep  it,  and  that  the  grantor  is  not  by 
any  act  of  his  to  cause  the  surface  of 
the  hind  to  subside,  as  it  is  called,  that 
is,  to  crack,  break  up,  or  be  otherwise 
injured,  in  such  a  way  as  that  the 
grantee  cannot  reasonably  use  it.  That 
is  clear  (torn  the  nature  of  the  thing 
granted.  It  is  also  said  that  the  pre- 
sumption is  of  such  a  character  as  that 
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ooune  it  is  more  reasonable  to  suppose 
that  the  parties  entered  into  such  a 
contract  if  you  find  that  compensation 
is  to  be  giyen  to  the  grantee  than 
where  no  such  compensation  is  given ; 
and  accordingly,  on  looking  at  the  cases, 
you  will  find  that  where  there  is  no 
compensation,  the  Gourt  has  thought 
that  to  be  a  sort  of  additional  presump- 
tion in  favour  of  the  grantee.  That  is 
not  a  presumption  d»  jure,  but  only 
that  sort  of  consideration  which  influ- 
ences the  Gourt  in  construing  a  diifi- 
•cult  or  an  ambiguous  instrument^ 
namely,  that  what  is  reasonable  is 
likely  to  have  been  the  intention  of  the 
parties ;  and  that  again  brings  us  back 
to  the  cardinal  question  of  what  is  the 
construction  of  the  contract? 

Now,  I  will  consider  this  contract 
first,  independently  of  the  cases,  and  I 
will  then  go  through  the  cases  to  shew, 
as  I  think  I  can  shew,  that  they  do  not 
interfere  with  the  ordinary  rules  of 
construction  beyond  the  presumption 
of  law  which  I  have  mentioned,  namely, 
that  the  thing  granted  is  to  be  enjoyed 
as  granted. 

[His  Honour  then  stated  and  com- 
mented on  the  terms  of  the  deed, 
coming  to  the  conclusion  that  both 
parties  assumed  that  the  grantor  might 
cany  on  underground  workings  which 
might  seriously  injure  the  buildings  to 
be  erected,  the  grantee  being  compen- 
sated  by  damages.  His  Honour  then 
continued: — ]  That  being  my  view  of 
the  contract  between  the  parties,  it  fol- 
lows that  the  Plaintiff,  being  entitled  to 
damages  only,  has  no  right  to  come 
into  equity  to  get  these  damages.    The 


right  course,  therefore,  would  be  to 
dismiss  the  bill  without  prejudice  to 
any  action  for  damages,  because  there 
would  be  no  equity  then  remaining  in 
the  bill.  But  as  the  bill  claims  dam- 
ages, it  would  be  right  to  put  words 
into  the  decree,  so  as  not  to  exclude 
the  claim  for  damages. 

The  other  point  which  I  have  to 
consider  is,  whether  I  am  precluded  by 
authority  from  so  deciding?  It  ap- 
pears to  me  that  although  the  ten- 
dency of  the  authorities  in  time  past 
went  certainly  to  the  extent  of  sup- 
posing it  to  be  unlawful  to  contract  that 
the  surface  might  be  let  down,  yet  the 
modem  authorities,  when  carefully  ex- 
amined, are  all  one  way,  and  will  be 
found  to  make  the  question  depend  on 
the  construction  of  the  deeds. 

The  first  case  cited  was  Harris  v.  Byd- 
ing  (5  M.  &  W.  60),  in  which  certain 
words  in  a  document  had  to  be  construed. 
No  Judge  objects  more  than  I  do  to  refer- 
ring to  authorities  merely  for  the  pur- 
pose of  ascertaining  the  construction  of 
a  document ;  that  is  to  say,  I  think  it 
is  the  duty  of  a  Judge  to  ascertain  the 
construction  of  the  instrument  before 
him,  and  not  to  refer  to  the  construc- 
tion put  by  another  Judge  upon  an  in- 
strument, perhaps  similar,  but  not  the 
same.  The  only  result  of  referring  to 
authorities  for  that  purpose  is  confusion 
and  error,  in  this  way,  that  if  you  look 
at  a  similar  instrument,  and  say  that  a 
certain  construction  was  put  upon  it, 
and  tiiat  it  differs  only  to  such  a  slight 
degree  from  the  document  before  you, 
that  you  do  not  think  the  difference 
sufficient    to  alter   the    construction. 
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According  to  this  decision  the  Defendants  may  utterly  destroy        ' 
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the  mill,  but  that  cannot  be  inferred  from  a  mere  prorision  for 
payment  of  damages :  Harris  v.  Ryding  (1).  A  grantor  cannot 
do  anything  repugnant  to  his  grant,  and  destroy  the  thing  granted 


you  miss  the  real  point  of  the  case, 
which  18  to  ascertain  the  meaning  of 
the  instrument  before  you.  It  may  be 
quite  true  that  in  your  opinion  the 
difference  between  the  two  instruments 
is  not  su£Gcient  to  alter  the  constrno- 
tion,  but  at  the  same  time  the  Judge 
who  decided  on  that  other  instrument 
may  hare  thought  that  that  very  dif- 
ference would  be  sufficient  to  alter  the 
interpretation  of  that  instrument.  You 
have,  in  fact,  no  guide  whatever ;  and  the 
result  espedally  in  some  cases  of  wills, 
has  been  remarkable.  There  is,  first, 
document  -4.,  and  a  Judge  formed  an 
opinion  as  to  its  construction.  Then 
came  document  B,,  and  some  other 
Judge  has  said  that  it  differs  very 
little  from  document  A, — not  suQi- 
ciently  to  alter  the  construction— 
therefore  he  constnies  it  in  the  same 
way.  Then  comes  document  C,  and 
the  Judge  there  compares  it  with  docu- 
ment B.,  and  says  it  differs  very  little, 
and  therefore  he  shall  construe  it  in 
the  same  way.  And  so  the  construc- 
tion has  gone  on  until  we  find  a  docu- 
ment which  is  in  totally  different 
terms  from  the  first,  and  which  no 
human  being  would  think  of  constru- 
ing in  the  same  manner,  but  which 
haa  by  this  process  come  to  be  con- 
strued in  the  same  manner. 

I  will,  therefore,  say  nothing  as  to 
what  the  document  was  in  Harris  v. 
Byding,  But  the  ground  of  the  deci- 
sion was,  that  there  being  a  presump- 
tion that  the  lessee  was  to  have  a 
sufficient  support,  there  was  nothing  in 
that  instrument  which,  in  the  opinion 


of  the  Judges,  shewed  an  intention 
that  the  lessor  could  interfere  with 
that  support. 

The  next  case  cited  was  Bmari  v. 
MorUm  (5  E.  &  B.  30).  There,  ik^ 
doubt,  the  words  were  stronger  in 
favour  of  the  right  to  destroy  or  let 
down  the  surface ;  and  it  does  appear 
to  me,  speaking  with  the  greatest 
respect  for  so  great  a  Judge  as  Lord 
Campbell,  that  he  should  not  have 
looked  at  the  grant  in  Biarris  v.  Byd-^ 
ing  in  the  way  he  did.  He  says: 
"  We  have  compared  it  with  the  deed 
in  Barris  v.  Byding^  as  set  out  in 
the  report  of  the  case,  and  with*^ 
a  full  copy  of  that  deed  which  has 
been  furnished  to  us ;  and  for  this  par* 
pose  we  can  discover  no  substantial 
difference  between  them.**  It  appears 
to  mo  that  the  learned  Judge  did  not 
there  take  the  right  course,  which  was 
to  construe  the  deed  firsts  and  look  at 
Harris  v.  Byding  afterwards,  and  not 
look  at  the  deed  in  Harris  v.  Pffding 
with  a  view  to  construe  the  deed 
before  him.  But»  however  that  may 
be.  Lord  Campbell  clearly  puts  it 
throughout  that  the  grantee  may  re- 
nounce, and  that  it  is  a  question  of 
construction,  and  nothing  else. 

The  next  case  which  was  referred  to 
was  the  case  of  Hext  v.  €HU  (Law 
Bep.  7  Ch.  699),  in  which  case  there 
was  no  right  to  compensation  reserved. 
That,  no  doubt,  had  some  little  bearing 
on  the  decision,  and  it  was  also  a  case 
in  which  there  were  none  of  the  pecu- 
liarities to  which  I  have  referred.  It 
was  also  a  question  of  construction 


(1)  5M.&W.60. 
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That  the  intention  was  not  to  allow  the  destraction  of  the  mill  is 
clear  from  the  covenants  to  keep  the  mill  in  repair.  The  grantor 
cannot  render  it  impossible  for  the  grantee  to  comply  with  the 


upon  wbioh  the  Court  above  took  a 
different  view  from  that  taken  by  the 
Court  below.  But  Sir  G.  MeUuh 
felt  DO  difficulty  on  the  subjecty  and 
said  that  if  the  owner  sells  the  surface 
and  reserres  the  minerals  with  power 
to  get  them,  he  ought,  if  he  intends  to 
haye  the  power  of  destroying  the  sur- 
face in  getting  them,  to  frame  his 
power  in  such  language  that  the  Court 
may  be  able  to  say  that  such  was 
clearly  the  intention  of  the  parties; 
and  the  Court  of  Appeal,  differing  from 
the  Vice- Chancellor,  was  of  opinion 
that  the  grantor  bad  uqt  done  so. 

The  next  case  cited  was  Duke  of 
Bucdeuch  v.  Wak^dd  (Law  Rep.  4 
n.  L.  877),  the  decision  of  which  Lord 
HatherUy  puts  most  clearly  on  a 
question  of  the  construction  of  a  por- 
ticular  clause  of  a  particular  Act  of 
Parliament,  haviug  reference,  no  doubt, 
to  the  existiug  state  of  things  at  the 
time  when  the  Act  passed. 

The  next  case  is  the  case  of  Smith 
V.  Darby  (Law  Rep.  7  Q.  B.  716). 
That  was  the  case  of  a  mining  lease, 
and  it  has  been  said  that  a  miuiug 
lease  is  a  little  more  favourable  for 
the  lessee  than  a  grant.  That  may  be 
so,  but  it  can  make  very  slight  differ- 
ence if  the  wording  is  clear.  That 
case,  although  a  case  of  construction, 
has  a  considerable  bearing  on  the  pre* 
seut,  and  the  reason  is  this :  It  was 
there  again  put  by  the  Judges  simply 
as  a  question  of  construction,  but  still 
the  ratio  decidendi  was  this,  that  if 
yon  find  that  the  exact  sort  of  damage 
was  contemplated  by  the  porties,  and 
that  compensation  was  agreed  to  be 
given  for  it,  you  must  imply  the  right  to 
do  the  thing,  the  power  of  doing  which 


must  have  been  oontempkted  in  order 
to  cause  damage  to  be  contemplated. 

The  last  case  which  I  was  referred  to 
was  Eadon  v,  Jeffcock  (Law  Rep.  7  Ex. 
379).  That  was,  again,  a  case  of  a 
mining  lease,  and  the  only  importance 
of  the  case  is  that  it  shews  what  is  the 
rule  laid  down  by  the  Court  for  as- 
certaining the  rights  of  the  parties. 
In  all  these  cases  the  contract  would 
regulate  the  obligations  and  the  rights 
of  the  parties ;  but  when  the  oontmct 
is  ambiguous,  there  is  a  presumption  of 
law  that  the  surface  is  not  to  be  iuter- 
fered  with,  and  that  would  turn  the 
scale  in  the  favour  of  thegfantee  of  the 
surface.  But  being  of  opinion  (to  use 
the  words  of  Baron  Cleasby  in  that 
case)  that,  on  a  fair  construing  of 
the  contract,  having  regard  to  the 
subject-matter,  and  having  regard  to 
the  state  of  matters  at  the  time 
when  it  was  entered  into,  and  of 
course  giving  to  technical  words  their 
technical  meaning — I  say,  construing 
the  contract  fairly,  according  to  the 
rules  of  law — it  is  plain  that  the  parties 
here  did  intend  and  contemplate  that 
the  grantor,  who  was  entitled  to  take 
the  minerals,  should  also  be  entitled  to 
take  them  in  such  a  manner  as  to  cause 
injury  to  the  surface,  he  making  com- 
pensation. The  Court  must  give  effect 
to  the  contract  between  the  parties, 
and,  having  arrived  at  that  conclusion 
from  the  construction  of  the  instrument, 
the  Court  is  not  compelled  by  any  rule 
or  presumption  of  law  to  say  that  the 
parties  may  not  so  contract. 

That  being  my  view  of  the  case,  the 
bill  must  be  dismissed,  and,  of  course, 
with  costs,  but  without  prejudice  to 
any  action  at  law. 


L.JJ. 
1875 

ASPSEN 

V, 
SEDrON. 
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L.  JJ.      covenants  imposed  on  him.    The  presumption  is  in  favour  of  right 

1875       to  support :  Dugdah  v.  Bobertson  (1). 

AhPDEx         The  case  of  Caledonian  BaUway  Company  v.  ^prot  (2)  is  very 

Skddox.     similar.    We  say  that  the  owner  of  the  mines  may  do  some  inci- 

—       dental  damage,  but  may  not  deliberately  destroy  the  milL     A 

provision  for  compensation  does  not  make  an  illegal  act  legal : 

Boberts  v.  Haines  (3) ;  Hext  v.  Gitt  (4).    Bowhotham  v.  Wiban  (5) 

was  dijSerent 

[They  also  referred  to  Eadan  v.  Jeffcock  (6),  Smith  v.  Darby  (7), 
and  Duke  o/Bucdeuch  v.  Wakefield  (8).] 

Mr.  Eerschell,  Q.C.,  and  Mr.  A.  Brown  (Mr.  Cliitty,  Q.C.,  with 
them),  for  the  Bespondents : — 

It  is  clear  that  the  intention  of  the  parties  was  that  the  owner 
of  the  mines  was  not  to  be  interfered  with  in  working  them,  and 
was  only  to  be  liable  in  damages :  Buchanan  v.  Andrew  (9).  As 
to  the  covenant  to  repair,  it  is  clear  that  either  we  could  not 
enforce  it,  or  else  we  should  have  to  pay  with  one  hand  what  we 
received  with  the  other.  Under  this  deed  we  may  dig  the  coal 
and  do  damage,  not  as  doing  wrong,  but  as  our  right  It  is 
impossible  to  distiuguish  between  proper  working  and  improper 
working.  How  can  a  miner  tell  when  he  is  taking  coal  which 
will  do  damage,  and  when  he  is  taking  it  when  it  will  not  do 
damage  ?  Such  a  contract  is  legal ;  and  if  these  words  have  not 
this  effect,  no  words  can  have  it  The  grantor  is  not  derogating 
from  his  grant,  but  is  keeping  within  it 

Mr,  Manieiy,  in  reply : — 

Unless  all  right  to  support  is  expressly  given  up,  it  must  remain ; 
and  such  a  giving  up  will  not  be  implied.  The  meaning  is,  that 
the  right  to  support  is  not  given  up ;  but  that  if  in  taking  the  coal 
and  leaving  supports  some  damage  is  done,  it  must  be  paid  for. 
The  provision  as  to  compensation  is  not  privative  but  cumulative. 

(1)  3  K.  &  J.  695.  (5)  8  H.  L.  C.  348. 

(2)  2  Macci.  449.  (6)  Law  Rep.  7  Ex.  379. 

(3)  6  E.  &  B.  643.  (7)  Ibid.  7  Q.  R  716. 

(4)  Law  Rep.  7  Ch.  099.  (8)  Ibid  4  H.  L.  377. 

(9)  Law  Rep.  2  H.  L.,  Sc.  28C. 
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April  23.    Sir  G.  Mellish,  L.  J.,  now  delivered  the  judgment       l.  jj. 
of  the  Court : —  1875 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Rolls,  by      Aspde:?    . 
which  he  held  that  the  Plaintifis  were  not  entitled  to  the  relief     Seddon. 
claimed  by  their  bill.    The  sole  question  to  be  determined  is,        """ 
whether  the  Plaintiffs,  86  the  owners  of  a  certain  cotton  mill  and 
other  premises  situate  at  West  Houghton,  in  the  county  of  Lcm- 
caster,  are  entitled  to  have  their  cotton  mill  and  other  premises 
supported  by  the  subjacent  and  adjacent  minerals  of  the  Defen- 
dants, so  as  to  entitle  the  Plaintiffs  to  an  injunction  to  restrain 
the  Defendants  from  getting  their  minerals  in  such  a  manner  as 
to  cause  an  injury  to  the  Plaintiffs. 

The  question  entirely  depends  upon  the  proper  construction  to 
be  put  upon  an  indenture  of  the  31st  of  December,  1861,  by 
which  the  premises  now  belonging  to  the  Plaintiffs  were  conveyed 
by  the  Defendants'  predecessors  in  title  to  the  Plaintiffs'  predeces- 
sors in  title,  with  a  reservation  of  the  minerals  underneath.  The 
material  parts  of  the  deed  are  these : — [His  Lordship  then  stated 
them.] 

Now,  it  is  clear  that  as  the  land  was  conveyed  by  Stotf  to  the 
trustee  for  the  West  Houghton  Cotton  Manufacturing  Company 
for  the  express  purpose  that  a  cotton  mill  and  other  buildings 
might  be  erected  on  it,  and  for  ever  thereafter  be  kept  in  repair, 
as  a  security  for  the  rent-charge  reserved  thereout,  there  was 
frima  facie  the  grant  of  a  right  to  have  not  only  the  surface  of 
the  land  in  its  natural  state,  but  the  buildings  to  be  erected  sup- 
ported by  the  subjacent  and  adjacent  minerals  then  belonging  to 
Stod,  and  reserved  to  him  by  the  deed.  The  case  of  Caledonian 
Railway  Company  v.  Sprott  (1)  is  a  direct  authority  to  this  extent. 
Still  it  is  equally  clear  that  this  prima  facie  inference  may  be  re- 
butted, and  that  if  it  appears  from  any  exj^'ess  words  in  the  deed, 
or  by  necessary  intendment  from  anything  contained  in  the  deed, 
that  it  was  not  the  intention  of  the  parties  that  there  should  be 
any  right  to  support,  the  Court  is  bound  to  hold  that  the  Plaintiffs 
have  failed  to  make  out  their  case. 

As  laid  down  by  Lord  Wensleydale  in  Botobotham  v.  Wibon  (2), 
the  rights  of  the  grantor  in  the  minerals  must  depend  upon  the 
(1)  2  Macq.  449.  (2)  8  H.  L.  C.  348. 
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L.  J  J.  terms  of  the  deed  by  which  they  ate  reserred  when  the  surface  is 
1875  conyeyed.  Now^  by  the  deed,  all  mines  and  seams  of  coal,  iron- 
S£PDEs  stone^  and  other  minerals  are  reserved  to  &oU,  with  fall  liberty, 
Sepdok  power,  and  authority  for  SioU  and  his  lessees  "to  search  for,  get, 
—  win,  take,  cart  and  carry  away  the  same,  and  sell  or  convert  to 
his  or  their  own  use  the  said  excepted  mines^  veins  and  seams  of 
coal,  cannel,  and  ironstone  and  other  mines  and  minerals,  or  any 
of  them,  or  any  part  or  parts  thereof,  at  pleasure,  and  to  do  all 
things  necessary  for  effectuating  all  or  any  of  the  aforesaid  pu^ 
poses."  These  words  do  certainly  appear  in  very  plain  terms  to 
give  power  to  the  mineral  owner  to  remove  any  part  of  the 
minerals  at  his  pleasure ;  but,  nevertheless,  we  think  that  we  are 
bound  by  the  authorities  to  hold  that  these  words  are  not  by 
themselves  sufficient  to  take  away  the  surface-owner's  right  to 
support  If  the  sentence  had  stopped  there,  these  words  would 
be  consistent  with  the  construction  that  the  mineral  owner  may 
take  away  every  part  of  the  minerals,  provided  he  can  do  so 
without  violating  the  surfieice-owner's  right  to  support,  but  not 
otherwise,  and  some  further  words  would  be  necessary  to  prove 
that  the  intention  of  the  parties  was  that  the  mineral  owner 
should  be  at  liberty  to  take  away  the  whole  or  any  part  of  the 
minerals,  notwithstanding  he  might  thereby  let  down  the  surface 
or  any  buildings  thereon.  Accordingly  the  Bespondents  rely  on 
the  words  which  immediately  follow  in  the  deed  as  sufficient  for 
this  purpose.  Those  words  are,  "  but  without  entering  upon  the 
surface  of  the  said  premises^  or  any  part  thereoi^  so  that  compen- 
sation in  money  be  made  by  him  or  them  for  all  damage  that 
shall  be  done  to  the  erections  on  the  said  plot  by  the  exercise  of 
any  of  the  said  excepted  liberties  or  in  consequence  thereof." 

As  by  the  express  words  of  the  reservation  the  mine-owner  in 
working  the  mines  is  not  to  enter  upon  the  plot  of  land  conveyed 
by  the  deed,  the  damage  to  the  buildings  for  which  compensation 
is  to  be  given  must  be  damage  to  the  buildmgs  caused  by  the  re- 
moval of  the  minerals  reserved*  and  therefore  it  follows  that  a  right 
to  remove  all  the  minerals,  notwithstanding  the  buildings  above 
might  be  thereby  damaged,  was  one  of  the  liberties  reserved  by 
the  deed.  In  substance,  the  plain  meaning  of  the  whole  reserva- 
tion seems  to  us  to  be  that  the  mine-owner  is  to  be  at  liberty  to 


YOIi.  X]  OHANOEBT  APPEALS.  408 

remoY6  the  whole  or  any  part  of  the  miaerals  at  his  pleasoie,       L.  JJ. 
paying  compensation  to  the  surfaceowner  for  any  damage  which       1875 
may  be  thereby  occasioned  to  the  buildings  of  the  surface-owner,      aspden 
which  is  equivalent  to  saying  that  he  may  remove  the  whole  of  the     szddov, 
minerals,  notwithstanding  the  buildings  may  be  thereby  damaged,        ""^ 
subject  to  a  liability  to  pay  compensation.     We  do  not  think 
there  is  any  other  dause  in  the  deed  which  really  afiGocts  the 
question. 

It  was  argaed  on  the  part  of  the  Appellants,  that  the  rig^t  to 
compensation  was  merely  an  additional  remedy  given  to  the 
surface-owner  in  case  his  buildings  were  damaged,  but  did  not  give 
the  mine-owner  a  right  to  get  the  minerals  in  such  a  way  as  to 
cause  damage  to  the  buildings.  It  seems  to  us,  however,  dear 
that  the  compensation  is  given  for  damage  caused  by  rightful  acts 
which  the  deed  makes  lawful,  and  not  for  damage  caused  by 
wrongful  acts.  The  exerdse  of  any  of  the  excepted  liberties  must 
surely  apply  to  rightful  acts,  and  not  to  wrongful  acts,  because  it 
is  absurd  to  suppose  that  a  liberty  is  reserved  to  do  wrongful  acts. 
If  liberty  is  reserved  to  do  the  act  complained  of,  that  reservation, 
as  between  the  parties  and  those  claiming  under  them,  makes  the 
act  rightfuL 

Then  it  was  suggested  that  the  compensation  was  intended  to 
apply  to  any  small  damage  which  might  accidentally  and  against 
the  will  of  the  mine-owner  be  occasioned  to  the  buildings,  but  that 
he  was  not  justified  in  removing  the  minerals  in  a  way  which  he 
must  know  would  occasion  damage  to  the  buildings.  We  think  it 
is  impossible  to  make  any  such  distinction.  If  the  Plaintiffs  have 
a  right  to  have  their  buildings  supported  by  the  minerals  under- 
neath, and  the  buildings  are  damaged  by  the  removal  of  the 
minerals,  the  right  of  the  Plaintiffs  is  equally  violated,  whether 
the  Defendants  did  or  did  not  know  that  the  removal  of  the 
minerals  would  damage  the  buildings.  On  the  other  hand,  if  the 
Plaintiffs  have  no  right  to  support  for  their  buildings  as  against 
the  Defendants,  the  Defendants  are  entitled  to  remove  the  whole 
of  the  minerals,  although  they  know  that  the  buildings  of  the 
Plaintiffs  will  necessarily  be  thereby  damaged. 

We  do  not  think  it  necessary  to  go  minutely  through  the 
authorities,  as  the  rule  of  law  on  the  subject  has  been  perfectly 
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L.  JJ.      settled  since  the  decision  of  the  House  of  Lords  in  Bowbotham  y. 

1875        Wilson  (1).    It  was  said,  however,  that  the  case  of  Odedonian 

Abpsw     BaUway  Company  v.  Sprot  (2)  was  a  direct  decision  in  the  House 

Skddok.     ^^  Lords  in  favour  of  the  Plaintiffs.    In  that  case,  however,  there 

was  no  clause  in  the  conveyance  similar  to  the  clause  before  us, 

giving  compensation  to  the  railway  compcmy  for  any  damage  which 
might  be  occasioned  to  the  railway  company  by  the  exercise  of  the 
liberties  reserved,  and  there  was  nothing  in  the  conveyance  to 
rebut  the  presumption  of  a  grant  of  a  right  of  support  to  the  rail- 
way. It  is  true  that  there  was — not  in  the  conveyance,  but  in  the 
Act  of  Parliament  relating  to  the  railway  company — ^a  provision 
that  the  mineral-owners  should  not  take  away  the  minerals  with- 
out giving  to  the  company  security  for  damage.  But  the  House 
of  Lords  might  well  think  that  this  clause  in  the  Act  was  inserted 
for  the  purpose  of  giving  an  additional  security  to  the  railway 
company,  because  it  was  obvious  that  it  did  not  mean  that  the 
mine-owner  in  getting  the  minerals  was  to  be  at  liberty  to  damage 
the  railway  and  stop  the  traffic,  but  that  before  he  got  the  minerals 
he  should  give  security  that  he  would  not  do  so.  The  construction 
put  by  the  House  of  Lords  on  this  clause  is  no  authority  as  to  the 
construction  of  the  deed  before  us.  On  the  other  hand,  we  agree 
with  the  Master  of  the  Bolls  that  the  case  of  Smith  v.  Darby  (3)  is 
a  strong  authority  in  favour  of  the  Defendants. 

On  the  whole,  we  are  of  opinion  that  the  decision  of  the  Master 
of  the  Bolls  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  JVbrm,  AUens,  &  Garter^ 
agents  for  Messrs.  Darlington  <&  San,  Wigan. 

Solicitors  for  the  Defendants :  Messrs.  Sharp,  Parkers,  <&  Co., 
agents  for  Mr.  T.  F,  Taylor,  Wigan. 

(1)  8  II.  L.  C.  348.  (2)  2  Macq.  449. 

(3)  Law  Rep.  7  Q.  B.  716. 
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Seiwrte  LAMBTON.    J»  re  LINDSAY.  L.jj. 

JBiH  of  Exchange — Insolvency  of  Drawer  and  Acceptor — Doctrine  qf  Ex  parte         i^ 
Waring — STiiphuUding  Contract — Bills  given  to  pay  Instalments  of  Pwr^  April  22,  29. 
chas&^numey — Vendor's  Lien  for  unpaid  Furehase^Tnoney,  

A  contract  for  the  building  of  a  sbip  provided  that  the  purchase-money 
was  to  be  paid  by  instalments,  partly  in  cash  and  partly  by  means  of  bills 
of  exchange,  to  be  paid  and  given  at  specified  stages  of  the  progress  of  the 
construction,  the  balance  being  paid  on  completion  by  a  bilL  The  ship  was 
from  the  time  of  paying  or  giving  the  first  instalment  to  be  the  absolute 
property  of  the  purchaser  to  the  extent  of  his  advances,  subject  nevertheless 
to  the  builder's  lien  for  any  unpaid  instalments.  Any  bills  given  during 
oonstruction  were  to  be  retired  by  the  purchaser  at  completion  and  transfer. 
As  the  construction  of  the  ship  went  on,  the .  vendor  drew  bills  upon  the 
purchaser,  which  he  accepted,  for  the  instalments  of  purchase -money.  After 
these  bills  had  been  negotiated,  but  before  any  of  them  became  due,  the 
purchaser  took  proceedings  for  liquidatioo,  including  his  liability  on  the 
bills  among  his  debts,  and  his  creditors  passed  a  resolution  to  accept  a  com- 
position. The  bill-holders  refused  to  accept  the  amount  of  composition  when 
tendered.  The  purchaser  shortly  after  the  resolution  gave  notice  to  the 
vendor  to  rescind  the  contract.  Not  long  after  this  the  vendor  became 
bankrupt,  and  the  ship  was  completed  by  his  trustee.  The  bill-holders 
having  claimed  a  lien  on  the  ship : — , 

Edd  (affirming  the  decision  of  the  Chief  Judge,  reversing  that  of  the 
County  Court  Judge),  that  the  principle  of  Ex  parte  Waring  (1)  was  not 
applicable,  and  that  the  bill-holders  had  no  lien  on  the  ship. 

1  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge,  revereing 
a  decision  of  the  Judge  of  the  NewcoMU-^uponrTyne  County  Court. 
.  Edward  Lindsay  was  an  iron  shipbuilder  at  NetocasUe.  On  the 
20th  of  October,  1873,  he  entered  into  a  contract  with  B.  J,  Mar- 
shall  and  JD.  T.  OAome^  who  were  in  partnership  as  engineers  at 
Sovih  Shields,  to  build  an  iron  screw-steamer  for  them.  This 
contract  contained  the  following  clauses : — 

(I.)  The  ship  was  to  be  built  according  to  a  specification  signed 
by  both  parties. 

(2.)  Fixed  the  dimensions. 

(8.)  ^That  if  at  any  time  the  said  E.  Lindsay  shall  neglect 
or  make  defietult  in  any  of  the  conditions  of  this  contract,  or  in 
the  event  of  the  death,  bankruptcy,  or  insolvency  of  the  said 

(1)  19  Yes.  345. 
VOL.X.  2/  1 
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li.  JX      E.  Lindsay,  or  if  not  completed  byt  he  time  specified,  it  shall  be 
1S75        lawful  then  and  thenceforth  for  the  said  Marshall^  OAome,  &  Co., 

ExparU     to  caose  any  person  or  persons  nominated  for  that  purpose  by 
Lambtok.     tiigjj^  iQ  enter  upon  and  take  possession  of  the  said  vessel,  and  of 

LIKD6AT.  all  materials,  matters,  or  things  prepared  or  provided,  or  in  the 
course  of  preparation,  for  the  said  vessel,  and  to  cause  the  said 
vessel  to  be  completed  by  any  person  whom  the  said  MarAatty 
OAom$j  it  Co.  may  see  fit  to  employ  in  such  completion,  and 
at  such  place  or  places  as  the  said  Marshall^  OAome^  d:  Co.  shall 
choose  to  take  the  vessel  to  for  that  purpose,  or  in  like  manner  to 
contract  with  some  such  person  or  persons  for  the  completion  of 
the  work  agreed  to  be  done  by  the  said  E.  lAndBay^  and  to  employ 
such  materials  of  and  belonging  to  the  said  E.  Lindmf  as  shall 
then  be  upon  his  premises,  and  which  shall  be  considered  fit  and 
applicable  for  the  purpose.  And  it  shall  be  lawful  for  the  said 
Marshall,  OAome,  &  Co.  to  pay  such  person  or  persons  such  sam 
or  sums  as  they  shall  think  fit  or  agree  upon  in  that  behalf,  and  it 
shall  be  lawful  for  the  said  MarAaU,  OAome^  db  Co.  to  deduct 
such  sum  or  sums  of  money  as  they  may  so  pay  from  and  oat  of 
the  payments  agreed  by  them  to  be  made  to  the  said  E.  Lindsay^ 
And  it  is  hereby  further  agreed  that  in  the  event  of  the  amount 
of  such  payments  exceeding  in  the  aggregate  the  amount  of  the 
contract  price  agreed  to  be  paid  to  the  said  E.  Lindwy,  the  said 
E.  Lindsay  shall,  on  demand,  pay  such  excess  to  the  said  Mar- 
shallj  Osborne,  &  Co.,  their  heirs,  executors,  administrators,  or 
assigns." 

(4.)  ''  That  the  said  vessel  and  the  materials  prepared  or  pro- 
vided, or  in  course  of  preparation,  for  the  same,  shall  from  the 
time  of  giving  or  paying  the  first  instalment  by  the  said  MarthaU, 
Osborne,  dkjOo.  to  the  said  E  Lindsay,  belong  and  are  to  be  and 
shall  be  deemed,  in  every  respect  and  for  every  and  all  purposes, 
to  be  the  property  of  the  said  Marshall,  0^)ome,  dt  Co.  to  Hio 
extent  of  their  advances  (whether  in  the  builder's  yard,  or  in  the 
river,  or  in  the  graving  dock  after  launching),  and  that,  for  the 
better  identification  of  the  said  vessel,  and  for  the  protection  of 
the  said  Marshall,  Osborne,  &  Co.,  the  said  E.  Lindsay  shall,  im- 
mediately the  keel  of  the  said  vessel  is  laid,  mark  thereon  the 
initials  of  the  said  Marshall,  Osborne,  &  Co.,  as  owners,  and  the 
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name  of  the  said  Tassel,  and  as  soon  as  practicable  mark  the      L  JJ. 
name  of  the  said  vessel  and  tbe  initials  of  the  said  Marshall,       1875 
OAoTMy  &  Co.,  as  owners  thereof  in  legible  characters,  subject     ^^^^ 
nevertheless  to  the  builder's  lien  for  any  unpaid  instalments."  Lambtom. 

(5.)  «  The  price  of  the  said  vessel  shall  be  £7600."  h^r. 

(6.)  **  The  said  vessel  shall  be  launched  ou  or  before  the  Ist  of 
August,  1874,  and  delivered  to  the  purchasers,  complete  in  hull 
and  everything  named  in  the  specification,  by  the  Ist  of  Sep- 
tember, 1874,  one  day  additional  being  allowed  for  every  day 
Marshdtt,  O^bcme,  db  Co.  keep  the  vessel  at  their  works  solely  for 
their  own  use  in  putting  in  machinery,  &a,  and  if  not  so  ^com- 
pleted by  the  sadd  E.  Lindsay  on  the  Ist  of  September,  then  the 
said  E.  Lindsay  shall,  on  demand,  pay  to  the  said  Marshall, 
Oabome,  &  Co.  £10  per  week  for  every  week  beyond  that  date,  or 
Marshall,  OAome,  it  Co.  may,  if  they  prefer  it,  deduct  same  off 
contract  price." 

And  in  consideration  of  these  provisions  Marshall,  OAome,  &  Co. 
agreed  with  Lindsay  to  pay  for  the  vessel  as  follows : — 

«  Vi'hen  keel  is  laid  £100  cash,  and    £500  by  6  months'  bill. 
„    framed  £1000  „  6      „ 

„    plated  £200  cash,  and  £2000  „  4      ^ 

„    launched      £200        „        £2000  „  4      „ 
„    finished        Balance  by  6  months'  bill." 

**  All  bills  given  during  construction  to  be  retired  by  Marshall^ 
Osborne,  d  Co.  at  completion  and  transfer." 

The  construction  of  the  vessel  was  commenced  and  proceeded 
with  by  Lindsay.  On  the  9th  of  February,  1874,  he  drew 
upon  Marshall,  OAome,  d:  Co.  two  six  months'  bills  for  £200 
and  £300  respectively,  which  were  expressed  to  be  "value 
received  at  keel  being  laid  for  steamer."  On  the  1st  of  June, 
1874,  Lindsay  drew  two  six  months'  bills  on  Marshall,  OAome, 
&  Co.  for  £500  each,  which  were  expressed  to  be  '^  value  received 
in  iron  screw-steamer  now  building."  On  the  9th  of  July,  1874, 
Lindsay  drew  two  four  months'  bills  on  Marshall,  Osborne,  &  Co. 
for  £1000  and  £500  respectively,  which  were  expressed  to  be 
**  value  received  in  iron  screw-steamer  now  building."  £100  was 
paid  by  Marshall^  OAome,  dt  Co.  to  Lindsay  on  the  12th  of 

2/2  1 
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li.  JJ.  February^  1874,  upon  the  keel  of  the  vessel  being  laid,  bat  this 
1875  was  the  only  cash  payment  made.  All  the  bills  were  accepted  by 
Exparie  Marshall,  Osborne,  &  Co.,  and  all  of  them  (except  the  bill  for 
Lambton.  £300),  were  discounted  by  Lindsay  with  Messrs.  Lambton  <&  Co., 
LnmfiAT.  bankers  at  Newcastle.  On  the  28th  of  July,  1874,  Osborne  died. 
The  JEiffairs  of  his  firm  were  found  to  be  embarrassed,  and  on  the 
31st  of  July  Marshall  filed  a  liquidation  petition.  His  creditors, 
at  their  first  meeting,  resolved  to  accept  a  composition  of  5s.  in 
the  pound,  and  this  resolution  was  confirmed  at  the  second  meeting 
on  the  18th  of  September.  The  liability  in  respect  of  the  above 
bills  of  exchange  was  included  in  Marshals  statement,  and  the 
composition  in  respect  of  them  was  tendered  to  the  bankers,  bat 
was  refused  by  them.  MarshaU,  on  the  10th  of  October,  1874, 
gave  notice  to  Lindsay  of  his  intention  to  abandon  the  contract. 
The  value  of  iron  steamers  had  materially  decreased  since  the 
agreement.  On  the  14th  of  August,  1874,  Lindsay  summoned  a 
meeting  of  his  creditors  by  a  circular,  in  which  he  stated  that  he 
was  unable  to  meet  his  engagements.  This  meeting  was  held  on 
the  19th  of  August,  but  no  arrangement  was  come  to,  and  on 
the  20th  of  August  a  bankruptcy  petition  was  presented  against 
Lindsay  by  a  creditor  named  Procter.  On  the  7th  of  September 
Lindsay  was  adjudicated  a  bankrupt.  This  adjudication  was  an- 
nulled by  the  Chief  Judge  on  the  10th  of  November,  and  the 
proceedings  under  that  petition  were  dropped.  On  the  18th  of 
«  November,  Lindsay  filed  a  liquidation  petition,  and  he  was  ulti- 
mately adjudicated  a  bankrupt  on  the  11th  of  December  upon  a 
petition  presented  by  another  creditor.  From  the  20th  of  August 
Joseph  Greener  had  been  in  possession  of  Lindsays  estate,  first  as 
receiver  and  manager,  and  then  as  trustee  under  the  first  petition, 
and  afterwards  in  the  same  characters  under  the  liquidation  peti- 
tion, and  the  second  bankruptcy  petition.  Ch'eener  was  appointed 
trustee  under  the  second  bankruptcy  petition  on  the  29th  of 
December.  At  the  time  of  the  presentation  of  the  first  petition 
the  vessel  was  lying  in  Lindsay's  yard  unfinished,  and  Greener,  as 
receiver  and  manager,  completed  het  ready  for  launching,  and 
expended  for  this  purpose  £1067, 

The  bills  having  been  dishonoured  at  maturity,  the  bankers 
claimed  to  be  entitled  to  a  lien  on  the  vessel  for  the  amount  they 
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had  paid  thereon,  and  they  applied  to  the  County  Court  to  enforce 
this  claim.  The  Judge  decided  in  favour  of  tlie  claim,  and  ordered 
the  trustee  to  sell  the  ship  and  to  apply  the  proceeds  of  sale  in 
paying,  first  his  costs  of  the  sale,  next  his  advances  to  complete 
the  ship,  and  then  the  sum  due  to  the  bankers  in  respect  of  the 
bills,  with  interest.  Lindsaffs  trustee  appealed,  and  the  Chief 
Judge  reversed  the  decision  (1). 


(1)  1875.  Mar.  1. 
Sib  James  Bacon,  C.J.  :— 

After  the  very  long  argument  I  have 
heard  it  is  satisfactory  to  be  able  to 
bring  the  case  back  to  a  very  simple 
shape.  Lindsay  agreed  to  build  a  ship 
for  Marshall^  Osborne,  <k  Co,  for  £7600. 
If  he  builds  the  ship  they  are  to  pay 
him  £7600,  and  if  they  do  not  pay 
him  £7600  the  ship  must  remain  his. 
That  £7600  has  not  been  paid.  Then 
on  what  ground  could  any  one  but 
Lindsay  claim  to  have  any  interest  in 
the  ship?  It  is  one  entire  contract, 
and  the  substance  of  it  is  that  which 
I  have  stated.  The  ship  is,  of  course, 
proceeded  with  progressively.  There 
is  a  stipulation  for  payment  by  way  of 
advances  as  the  ship  proceeds.  There 
is  a  stipulation  that,  to  the  extent  of 
these  advances,  the  purchasers  shall 
have  a  property  in  the  ship,  but  all 
that  is  overridden  by  this  general  uni- 
versal stipulation :  "  Until  you  pay  me 
£7600  the  ship  is  not  to  be  yours,  nor 
any  interest  in  it.**  The  purchasers 
can  claim  nothing.  Now  it  seems  to 
me  that  this  disposes  of  the  question 
altogether,  because  unless  that  state  of 
facta  can  be  shaken  Ex  parte  Waring 
(19  Ves.  345)  cannot  be  resorted  to,  and 
no  other  principles  of  law  need  be  re- 
sorted to.  Lindsay  is  to  build  the  ship^ 
and  as  in  the  course  of  building  expenses 
are  incurred  by  him  from  day  to  day  as 
the  ship  proceeds,  advances  are  to  be 
made  to  him  by  the  purchasers.  The 
agreement  is  so  plain  and  so  clear  that 


it  is  impossible  to  have  any  doubt  what- 
ever on  the  subject.  The  4th  clause 
— that  on  which  the  learned  Judge  of 
the  Court  below  most  relied — has  fur- 
nished to  a  great  degree  the  argument 
on  the  part  of  the  Respondents.  [His 
Lordship  referred  to  it.]  There  is  also 
a  stipulation  as  to  the  time  within 
which  the  ship  is  to  be  completed,  and 
the  periods  at  which  bills  are  to  be 
given  as  the  ship  proceeds.  And  there 
is  this  express  agreement — that  all  the 
bills  given  during  the  construction  of 
the  vessel  are  to  be  retired  by  Marshall, 
Osborne,  <fe  Co.  at  completion  and 
transfer;  so  that, although  bills  were 
given  before  the  completion,  when  the 
ship  was  completed,  and  when  its  deli- 
very was  asked  for  by  the  purchasers, 
the  whole  sum  must  have  been  paid  to 
Lindsay,  That  is  of  the  very  essence 
of  the  contract.  Then  what  takes  place 
is  this :— £100  is  paid  in  cash,  and  at 
certain  periods  bills  of  exchange  are 
given  for  other  sums.  These  bills  are 
discounted  by  the  bankers  in  the  most 
ordinary  course  of  trade ;  no  sugges- 
,tion,  no  stipulation  that  the  bills  were 
on  the  security  of  the  ship  (although 
they  do  on  their  face  mention  the  ship 
then  building),  but  without  the  re- 
motest intention  on  the  part  of  any- 
body (discounter,  drawer,  or  acceptor) 
that  there  should  be  any  connection 
between  the  moneys  advanced  on  the 
bills  and  the  ship  in  course  of  building. 
It  has  been  suggested,  on  the  authority 
of  Ex  parte  Waring,  that  the  holders 
of  these  bills  are  entitled  to  a  lien  on 
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L.  j.T.  Mr*  De  Oew,  Q.C.y  and  Mr.  Doria,  for  the  Appellant : — 


1875 


E»pairt6 

Laidtoh. 

Inn 


The  doctrine  of  JSb  parte  Waring  (1)  applies.    Had  there  been 
no  agreement  the  vendor  would  have  been  entitled  to  a  lien  on  the 


the  ship.  On  what  part  of  the  ship  I 
aak  ?  Because  it  goes  only  to  the  ex- 
tent of  the  purchasers'  advances.  That 
is  dear  from  the  contract.  On  what 
part  of  the  ship,  then,  are  they  entitled 
to  a  lien  ?  The  ship  is,  as  one  entire 
substantive  thing,  to  be  subject  to  the 
builder's  lien,  notwithstanding  that  it 
is  to  belong  to  the  purchasers  to  the 
extent  of  their  advances.  It  is  the 
property  of  the  builder  until  he  is  paid. 
The  bankers,  on  the  authority  of  Ex 
parte  Waring^  as  they  say,  contend 
that,  inasmuch  as  there  has  been  a 
double  insolvency,  and  as  there  is  a 
right  of  double  proof  upon  these  bilU, 
they  are  entitled  to  apply  the  principle 
of  Ex  parte  Waring,  In  my  opinion, 
nothing  can  be  more  foreign  to  the 
principle  of  Ex  parte  Waring  than 
the  case  now  before  me.  Ex  parte 
Waring  proceeds,  not  upon  any  favour 
to  the  bill-holders,  but  ui)on  the  equit- 
able rights  subsisting  between  the 
parties  to  the  bills.  The  holders  are 
disregarded  for  all  purposes  of  legal 
claims,  but  in  order,  as  Lord  Eldon 
said,  and  that  is  the  very  marrow  and 
point  of  his  decision,  in  order  to  work 
out  the  equity  between  the  persons 
liable  on  the  bills  in  a  matter  in  which 
they  are  both  interested,  but  in  which  • 
neither  of  them  can  claim  the  property, 
it  must  be  realised  for  the  benefit  of 
the  holders,  to  whom  both  are  under 
an  obligation  to  pay  a  share.  There 
the  equity  is  clear,  and  if  there  is  any 
balance  it  is  to  be  proved  for  in  the 
ordinary  way  by  the  bill-holders.  What 
has  that  to  do  with  this  case  ?  What 
equity  subsists  here?    There  are  no 


equities,  no  legal  rights,  that  the  pur- 
chaser of  the  ship  can  claim  until  he  has 
paid  £7600.  What  can  he  do,  although 
there  is  this  stipulation  in  the  4th 
clause  of  the  agreement  ?  Oan  he  sell 
any  part  of  the  ship  thus  said  to  he- 
long  to  him  ?  Could  he  interfere  with 
what  any  assignee  or  contractor  might 
do  for  the  completion  of  the  ship?  The 
object  and  intention  of  that  clause  is 
perfectly  obvious.  It  is  to  prevent  the 
operation  of  the  doctrine  of  order  and 
disposition,  and  it  is  not  unfrequent  for 
such  a  stipulation  to  be  made.  It  can, 
however,  have  no  force  with  respect  to 
the  completion  of  the  ship.  As  to  the 
double  insolvency,  I  quite  agree  that  it 
is  possible,  as  has  been  suggested  to 
me,  that  assignees  might  lay  their 
heads  t(^ether  and  practise  a  fraud  on 
persons  holding  bills.  I  have  not  the 
least  reason  to  suppose  that  any  such 
thing  has  been  done  here,  and  I  find 
nothing  whatever  resembling  it.  What 
is  the  state  of  circumstances?  Mr. 
Marshall  becomes  insolvent  He  is 
unable  to  pay  his  debts,  and  he  sum- 
mons his  creditors  together,  and  they 
agree  to  take  5s.  in  the  pound.  The 
bill-holders  are  bound  by  that  agree- 
ment to  the  extent  of  MarshaU's  debt, 
and  his  liability  on  the  bills.  What  is 
his  position  ?  Here  is  a  ship  in  coarse 
of  building  in  respect  of  which  a  small 
part,  less  than  one-half,  of  the  agree- 
ment price  has  been  paid.  All  that 
he  could  by  any  possibility  do  was  to 
pay  the  difference,  and  insist  on  the 
ship  being  completed  for  him.  But  be 
had  not  the  means  of  completing  the 
ship  by  paying  the  difference  between 


(1)  19  Ves.  345. 
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flhip  for  the  amount  of  the  bills.  It  is  the  bankers*  money  which  has 
built  the  ship.  This  is  like  the  ordinary  case  of  the  vendor  of  a  bale 
of  cotton  drawing  for  it  on  the  purchaser.  The  vendor  gets  the 
bill  discounted.  Both  vendor  and  purchaser  become  insolvent^ 
•and  the  bill  is  not  paid.  In  such  a  case  it  is  a  mere  matter  of 
couise  that  the  cotton  shall  pay  the  bill.  The  vendor's  estate 
cannot  have  the  goods  because  he  has  sold  them ;  the  purchaser's 
-estate  cannot  have  them  because  he  has  not  paid  for  them.  That 
is  exactly  the  present  case,  and  the  rule  in  Ex  parte  Waring  (1) 
was  adopted  as  the  only  way  of  getting  rid  of  the  dead  lock,  and 
by  it  the  bill-holders  benefit.  The  doctrine  applies  directly  there 
is  a  double  insolvency ;  it  is  not  necessary  that  there  should  be  a 
bankruptcy :  Pawles  v.  Eargreavea  (2).  The  assignees  of  a  bankrupt 
cannot  defeat  this  right  of  the  bill-holders  when  it  has  once 
attached,  nor  can  the  debtor  himself  defeat  it  by  compounding 
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the  sums  advanced  by  him  and  the 
▼alue  of  the  ship.  To  relieve  himself 
ot  the  burden  of  this  contract  he  gives 
notice  to  the  builders  that  he  abandons 
the  contract  He  was  free  by  means 
•of  the  composition  resolutions,  and  he 
declines  to  have  any  responsibility 
whatever.  Suppose  it  had  been  other- 
wise, and  that  his  right  and  his  interest 
in  the  contract,  which,  vested  in  him 
by  the  composition,  had  been  sold  by 
him,  could  it  be  said  that  the  bankers, 
who  had  stipulated  for  nothing,  and 
who  knew  of  nothing  with  regard  to 
the  ship — for  so  I  must  take  it  to  be — 
had  a  hen  on  it?  In  my  opinion.  Ex 
parte  Waring  has  nothing  whatever  to 
do  with  this  case,  £x  parte  Waring 
contains  law  which  has  never  been 
questioned ;  it  has  been  very  often  mis- 
understood  I  agree,  but  the  principle 
of  it  has  never  been  questioned.  It 
has  no  sort  of  application  to  this  case, 
«nd  if  it  had,  it  would  be  directly  in 
&vour  of  the  Appellant,  because  the 
suitable  and  legal  rights  arising  out 
cf  the  contract  could  not  be  arranged 
on  any  other  tenns  than  the  parties 


resolve.  I  decline  to  bind  myself  by 
any  opinion  now  as  to  what  device 
may  be  resorted  to^  and  with  what  suc- 
cess, with  regard  to  Ex  parte  Waring. 
But  in  this  case  I  find  it  clear  and  dis- 
tinct that,  after  MarthaWs  insolvency, 
and  when  he  abandoned  the  contract, 
the  trustee  in  the  bankruptcy  of  Lind- 
say^ acting  in  the  discharge  of  his 
simple  duty,  furnished  money  to  com- 
plete the  ship,  and  the  ship  bebg  com- 
pleted, it  is  a  part  of  Lindsai^a  estate, 
not  to  be  affected  by  any  transaction 
arising  out  of  the  bills,  and  not  to  be 
affected  by  the  principles  of  Ex  parte 
Waring,  But  by  reason  of  the  original 
contract,  if  that  had  stood  alone,  and 
by  reason  further  of  the  conduct  of 
MarthaUy  who  was  able  to  deal  with 
and  dispose  of  his  own  property,  the 
trustee  of  lAndeay  is  entitled  to  the 
proceeds  of  this  ship,  and  there  is  no 
ground  whatever  for  the  claim  which 
the  bankers  make  as  the  holders  of  the 
bills.  The  order  of  the  County  Court 
must  be  discharged. 

(1)  19  Ves.  345. 

(2;  3  D.  M.  &  G.  430. 
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L.  JJ.       with  bis  creditors.    Lindsay  was  in  a  state  of  insolvency  from  the 

1875        14th  of  August,  Marshall  from  the  Slst  of  July,  so  that  the  equity 

Exparte     ^^^  attached  long  before  the  notice  to  rescind  was  given.    Oar 

Lambton.    qqjqq  ig  gupported  by  Bank  of  Ireland  v.  Perry  (1).    The  decision 

LiOTBAY.     of  the  Chief  Judge,  that  no  property  passed,  is  contrary  to  Woods 

V.  BusseU  (2)  and  Wood  v.  BeU  (3).     The  cases  of  Bishop  v. 

ShiUito  (4)  and  Barrow  v.  Cdes  (5),  referred  to  below  on  the  other 
side,  are  inapplicable. 

Mr.  MUe,  Q.C.,  Mr.  Window,  Q.C.,  and  Mr.  Colt,  for  the 
trustee : — 

Exparte  Waring  (6)  does  not  apply.  The  resolutions  in  Mar- 
shaWs  composition  were  completed  on  the  18th  of  September,  so 
that  he  was  competent  to  deal  with  his  property,  and  on  the  10th 
of  October  he  gave  notice  to  rescind. 

[The  Lord  Justice  Mellish  : — How  do  you  shew  that  that 
notice  was  accepted.] 

There  is  no  evidence  of  its  having  been  in  express  terms 
accepted,  but  the  conduct  of  the  parties  shews  that  they  agreed  to 
abandon  the  contract.  The  property  in  the  ship  did  not  pass  to 
Marshall,  Osborne,  &  Go. :  MtLcklow  v.  Mangles  (7).  But  suppose  it 
did,  the  interest  of  Marshall,  Osborne,  &  Co.  was  over-ridden  by  the 
vendor's  lien,  which  is  expressly  stipulated  for  by  the  contract.  No 
one,  therefore,  can  take  the  possession  from  Lindsays  trustee  except 
by  satisfying  this  lien :  Ex  parte  Chalmers  (8).  There  never  were 
two  bankruptcies  or  insolvencies  subsisting  together,  for  Marshall 
was  discharged  by  his  composition  before  Lindsay's  petition  was 
filed,  so  the  state  of  circumstances  necessary  to  bring  Ex  parte 
Waring  into  application  never  existed. 

Mr.  De  Oex,  in  reply : — 

In  Bowles  v.  Hargreaves  (9)  the  representatives  of  one  party 
disclaimed,  and  the  Court  held  this  to  make  no  difference.    The 

(1)  Law  Rep.  7  Ex.  14.  (5)  3  Camp.  92. 

(2)  5  B.  &  A.  942.  (6)  19  Ves.  345. 

(3)  5  E.  &  B.  772 ;  6  E.  &  B.  355.  (7)  1  Taunt.  318. 

(4)  2  B.  &  A.  329,  n.  (8)  Law  Rep.  8  Ch.  289-293. 

(9)  3  D.  M.  &  G.  430. 
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notice  by  Marshall  to  rescind  cannot,  therefore,  take  away  the       L.  JJ. 
equity  of  the  bill-holders.  1875 

ExparU 

Sib  W.  M.  Jambs,  L  J. :—  h^«roj»- 

In  re 

I  am  of  opinion  that  the  Appellant's  contention  in  this  case  is  Li^™at. 
really  a  reductio  ad  dbsv/rdum  of  the  case  of  Ex  parte  Waring  (1). 
The  bill-holders  never,  either  by  contract  or  the*  conduct  of  any- 
body, acquired  or  had  any  charge  whateyer,  direct  or  indirect, 
upon  this  thing  which  was  to  have  been  a  ship,  and  which 
has  now  become  a  ship.  Tliey  were  bill-holders  having  a  right 
against  the  acceptor,  and  having  a  right  against  the  drawer. 
The  bills  came  into  existence,  no  doubt,  in  connection  with  a 
contract  for  building  the  ship,  and  in  a  certain  state  of  circum- 
stances, if  there  had  been  two  insolvent  estates  under  the  adminis- 
tration of  the  Court  of  Chancery  or  the  Court  of  Bankruptcy, 
or  one  estate  under  the  Court  of  Bankruptcy  and  one  estate  under 
the  Court  of  Chancery,  it  might  have  been  the  duty  of  the 
trustees  of  the  one  estate,  as  against  the  trustees  of  the  other 
estate,  or  it  might  have  been  the  duty  of  both  sets  of  trustees, 
to  have  insisted  upon  the  ship  being  sold,  or  that  which  was 
to  be  a  ship  being  sold,  for  the  purpose  of  taking  up  the  bills. 
I  say  there  might  have  been  circumstances,  which  one  might  well 
conceive,  in  which  such  a  right  would  have  been  acquired;  but  I 
cannot  conceive  that  because  in  such  a  state  of  circumstances  as 
that,  merely  in  order  to  get  rid  of  what  is  said  to  be  a  dead  lock, 
a  course  is  adopted  in  which  accidentally  and  casually  a  benefit 
arises  collaterally  to  the  persons  who  were  holding  the  bills, 
therefore  the  bill-holders,  who  never  had  a  right  by  contract  or 
otherwise  with  regard  to  the  ship,  could  interfere  with  the  right 
of  the  two  parties,  the  vendor  and  the  purchaser,  or  the  assignees 
of  the  vendor,  or  the  assignees  of  the  purchaser,  to  make  such 
arrangements  as  they  otherwise  could  honestly  and  properly  make 
with  regard  to  that  thing  which  is  the  subject  of  an  executory  con- 
tract. I  cannot  conceive  that  the  holders  of  the  bills  would  have 
a  right  to  interfere  in  such  a  case  as  that.  Mr.  Marshall  had  a 
fall  right,  if  he  thought  it  was  for  the  benefit  of  himself  or  hia 
creditors,  to  rescind  or  abandon  the  contract,  and  to  say,  ^  I  can- 

(1)  19  Ves.  345. 
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L.  JJ.  not  complete,"  and  the  other  had  a  right  to  say,  *^  We  will  accept 
1875        your  abandonment  of  the  contract^  and  we  will  complete  the  ship 

Ex  parte  for  oursclves  and  take  whatever  remedies  we  may  have.*'  It  seems 
^'    to  be  an  absolute  right  in  the  parties,  on  the  one  side,  to  make  the 

LiKDSAY.  abandonment,  and  on  the^other  to  accept  it  There  never  was  a 
moment  of  time  at  which  Messrs.  Marshall  &  OAom$^  or  their 
assignees,  had  a  right  to  say,  **  Sell  that  unfinished  chattel  and 
apply  the  proceeds  in  the  payment  of  the  bills,  because  both  yon 
and  I  are  liable  to  the  holders  of  them.**  There  was  no  such  right, 
and  Messrs.  Marshall  dk  OAome  could  not,  by  becoming  insolvent, 
alter  the  rights  of  the  other  party.  The  right  of  the  other  party 
was  to  say,  *^  I  will  keep  that  ship  until  you  have  paid  the  purchase* 
money,"  and  the  bankers  had  no  right  to  interfere  with  the  con- 
tract which  existed  between  Messrs.  MarshaU  dk  OAame  and  the 
vendor,  or  to  enlarge  the  rights  of  Messrs.  MarshaU  &  Osborne^  or 
to  diminish  the  rights  of  the  vendor.  The  Chief  Judge  was  of 
opinion  that  the  purchaser  had  no  interest  in  the  ship  except  a 
light  to  have  it  upon  payment  It  appears  to  me  that  it  is 
altogether  unnecessary  to  decide  any  point  as  to  the  exact  nature 
of  the  property  which  was  transferred  from  time  to  time,  or  the 
exact  nature  of  the  charge  or  lien  which  from  time  to  time  existed 
with  regard  to  it  The  substance  of  the  contract  was  that  the 
vendors,  that  is,  the  makers  or  the  builders  of  the  ship,  were  not 
to  part  with  their  whole  interest,  legal  and  equitable,  except  in 
exchange  for  full  payment  of  the  purchase-money,  less  the  last 
instalment,  and,  therefore,  they  had  a  right  to  say  to  every  one 
you  shall  not  take  that  ship  unless  you  pay  the  full  purchase- 
money.  I  am  of  opinion,  therefore,  that  the  Chief  Judge  was 
perfectly  right  in  the  decision  at  which  he  arrived. 

Siu  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  confess  that  when  this  appeal  was 
first  opened  I  was  a  little  alarmed  at  what  appeared  to  be  an 
expression  of  opinion  on  the  part  of  the  Chief  Judge  in  Bank- 
ruptcy that  no  property  had  passed  in  this  ship ;  because  for  years 
I  have  always  understood  the  law  to  be,  since  what  was  said  by 
Lord  Tenterden  in  the  case  of  Woods  v.  Bussdl  (1),  that  where 

(1)  5  B.  &  A.  942. 
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a  contract  is  made  for  building  a  sliip  and  the  price  is  to  be  paid      L.  JJ. 
by  instalments  in  proportion  to  the  amount  of  the  work  done  upon       1875 
the  ship,  that  there  is  an  inference  that  the  property  passes ;     j^Tporfo 
because  if  any  doubt  were  thrown  upon  that  rule,  it  would,  in  my    Lambtok. 
opinion,  very  seriously  affect  the  rights  of  purchasers  of  ships    ldomat. 
to  be  built  in  the  event  of  the  insolvency  of  the  vendor.  — 

Now  that  this  case  comes  to  be  understood,  it  really  seems  to  me 
that  it  signifies  very  little  whether  the  property  had  actually 
passed  or  not  It  appears  to  me  to  be  perfectly  plain  upon  the 
construction  of  the  contract,  that  either  the  property  had  passed  to 
the  purchaser  subject  to  the  vendor's  lien  remaining  in  the  vendor 
for  all  the  sums  due  and  owing,  except  the  last  bill,  or  else  the 
property  remained  in  the  vendor  subject  to  a  charge  in  fistvour  of 
the  purchaser  for  any  sums  that  he  might  pay,  and  as  an  in« 
demnity  for  him  as  against  acceptance  of  bills,  although  I  rather 
think  myself,  having  regard  to  the  express  mention  of  the  vendor's 
lien  in  the  contract,  that  the  true  construction  of  the  contract  is, 
that  the  property  passed  subject  to  the  vendor's  lien,  not  only  for 
the  giving  of  the  bills,  but  until  the  bills  were  paid.  But  although 
the  property  may  have  passed,  I  apprehend  that  the  purchaser  of  a 
ship  which  is  being  built  for  him,  is  not  entitled  to  possession  of  it 
except  upon  payment  of  the  full  amount,  and  if  the  purchaser 
becomes  insolvent  during  the  time  that  the  ship  is  building,  his 
merely  becoming  insolvent  will  not  of  itself  dissolve  the  con- 
tract ;  but  in  the  case  of  composition,  which  this  is,  where  the  pro- 
perty of  the  purchaser  never  becomes  vested  in  any  trustee,  it 
is  still  for  him  to  determine,  or  if  he  becomes  bankrupt  it  is 
for  his  trustee  to  determine,  whether  it  is  for  the  benefit  of  his 
estate  to  have  the  contract  completed,  for  it  does  not  follow  that 
because  he  is  insolvent  it  may  not  be  possible  for  the  benefit 
of  the  estate  to  complete  the  contract.  The  ship  might  be 
very  nearly  completed,  ships  might  have  largely  risen  in  value, 
and  a  ship  which  a  man  might  have  to  pay  £10,000  for,  might  be 
worth  when  completed  £15,000.  In  that  state  of  things,  not- 
withstanding that  the  purchaser  was  insolvent,  he  would  have 
no  difficulty  in  borrowing  money  upon  the  ship  with  which  to  pay 
the  full  price;  and  in  that  case  I  apprehend  that  the  vendor 
would  be  obb'ged  to  complete  the  contract,  notwithstanding  the 
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li.  JJ-      insolvency  of  the  purchaser.    On  the  other  hand,  when  the  pur- 
1875       chaser  becomes  insolvent,  the  contract  might  be  a  very  onerous 

Exparu     one.    If  the  building  of  the  ship  were  to  go  on,  and  it  was 
BTOK.    ^  ^  completed,  the  cost  to  the  estate  would  only  be  increased, 

Liin)6AT.  and  therefore  it  is  that  he  may  give  notice  at  once,  if  he  pleases, 
to  the  vendor  that  he  abandons  the  contract,  and  in  that  case  the 
vendor  might  take  the  property  back  to  himself  and  prove  for  his 
damages.  .  The  effect  of  giving  notice  is,  that  it  fixes  the  damages 
to  the  time  when  the  notice  is  given. 

It  appears  to  me,  that  it  is  unnecessary  to  determine  whether  if 
Marshdllf  OAome,  db  Co.  had  become  bankrupt  their  trustee 
might  have  done  that.  In  point  of  fact  there  was  a  composition 
which  left  the  property  in  the  ship  in  them,  and  I  do  not  under- 
stand what  possible  right  the  bill-holders  had  to  say  that  Messrs. 
MarshaU  &  OAome  were  not  entitled  to  abandon  their  contract 
with  the  vendors,  if  that  was  most  beneficial  to  them.  Then  it  is 
said,  that  if  here  they  gave  notice  to  abandon,  there  was  no  suffi- 
cient evidence  that  Lindsay  or  his  trustee  accepted  the  abandon- 
ment. I  think  there  is  quite  enough  evidence,  for  in  the  absence 
of  evidence  to  the  contrary  we  may  presume  that  a  person 
accepted  an  offer  which  was  for  his  benefit.  Lindsays  first  bank- 
ruptcy was  annulled,  he  went  on  completing  the  ship,  and  when  be 
was  made  bankrupt  upon  a  subsequent  occasion,  then  his  trustee 
went  on  and  completed  the  ship.  For  what  purpose  did  the 
trustee  go  on  and  complete  the  ship?  Was  it  for  the  benefit 
of  Messrs.  Marshall  &  Osborne^  who  had  become  insolvent,  and 
who  had  given  notice  that  they  did  not  claim  the  ship,  but  had 
abandoned  it.  An  unfinished  ship  is  worth  nothing,  and  it  was 
necessary  to  complete  it  in  order  to  get  something  for  it ;  and  I 
cannot  conceive  what  possible  right  the  bill-holders  had  to  prevent 
the  trustee  from  doing  so  for  the  benefit  of  Lindsay's  estate.  There 
are  various  reasons  why  the  rule  in  Ex  parts  Waring  (1)  should  not 
be  applied  to  this  case.  One  conclusive  reason  is,  that  at  the  time 
when  this  application  was  made,  Messrs.  MarshaU  dt  Osborne  had 
ceased  to  have  any  interest  whatever  in  the  ship,  which  was  exclu* 
sively  the  property  of  Lindsay's  estate.  Ex  parte  Waring  only 
applies  either  where  the  property  of  the  acceptor  has  been  pledged 

(1)  19  Ves.  345. 
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with  the  drawer,  or  the  property  of  the  drawer  has  been  pledged       L.  JJ. 
with  the  acceptor,  and  not  where  the  property  is  exdusively  the       1875 

property  of  one  of  the  parties.    I  think,  therefore,  that  the  deci-  Ex  parte 

sion  of  the. Chief  Judge  was  perfectly  right,  and  that  this  appeal  ^^^'^ton. 

must  be  dismissed,  and  dismissed  with  costs.  Lihdsat. 

Solicitors:  Mr.  G.  B.  Wheeler;  Mr,  8.  B.  Eoyle. 


Mays,  I. 


STEVENS  V,  PHELIPS.  ^- Jo- 

ists 

[1873    8.    21.] 

Oamishee  Order — Order  Nm  against  Executors — Payment  by  Executors  into 
Court  in  Administration  Suit — Bankruptcy  of  Judgment  Debtor — Charge 
(^  Judgment  Creditor  on  the  Fund — Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  M.  61,  G2— Bankruptcy  Act,  1869  (32  <fc  33  Vict, 
c.  71),  88. 12, 16. 

A  judgment  creditor  obtained  a  garnishee  order  niei  under  the  Common 
Law  Procedure  Act,  1854,  against  the  executors  of  P.,  a  debtor  of  the 
judgment  debtor.  At  that  time  P. '3  estate  was  being  administered  in  the 
Court  of  Chancery,  and  after  the  service  of  the  garnishee  order  the  execu- 
tors paid  the  personal  estate  in  their  hands  into  Court,  and  a  sufficient  sum 
to  answer  P/s  debt  to  the  judgment  debtor  was  carried  to  the  separate 
account  of  the  judgment  debtor  in  the  suit.  The  judgment  debtor  afterwards 
filed  a  petition  for  liquidation,  and  obtained  an  injunction  restraining  the 
judgment  creditor  from  proceeding  with  his  garnishee  order.  The  trustee  in 
the  liquidation  then  applied  in  the  suit  for  payment  to  him  of  the  sum 
standing  to  the  separate  account  of  the  judgment  debtor : — 

Held  (reversing  the  decision  of  Malins,  V.C.),  that  there  was  no  debt  owing 
to  the  judgment  debtor  in  the  hands  of  the  executors  of  P.  at  the  time  when 
ihey  were  serred  with  the  garnishee  order,  within  the  meaning  of  the  61st 
and  62nd  sections  of  the  Common  Law  Procedure  Act,  1854,  and  conse- 
quently the  judgment  creditor  had  no  charge  on  the  fund  in  Court. 

Whether  the  application  of  the  trustee  ought  not  to  have  been  made  to 
the  Court  of  Bankruptcy,  qumre. 

Per  MeUish,  L.J. : — If  a  garnishee  order  is  made  against  the  executors 
of  a  debtor  of  the  judgment  debtor,  it  ought  to  appear  on  the  face  of  it 
that  they  are  sought  to  be  charged  as  executors. 

xHIS  was  an  appeal  from  an  order  of  Yice-Ohancellor  Mdlins 
made  on  an  adjourned  summons. 
On  the  18th  of  December,  1872,  Charles  Brown   recovered 
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L.  JJ«      judgment  against  Qeorge  Brown  in  the  Court  of  Exchequer  for 
1875        £63  ISa.  8(2.9  which  judgment  was  still  unsatisfied. 
Stbykts         George  Brown  was  a  creditor  of  A.  B.  PhelipSf  and  in  the  year 
pjgjJljj^     1878,  after  the  death  of  A.  B.  Phdipe,  a  suit  was  instituted  by 

jB.  Stevens,  one  of  his  executors,  for  the  administration  of  his  estate^ 

in  which  a  decree  was  made  on  the  2nd  of  August,  1873. 

On  the  6th  of  May,  1874,  the  Chief  Clerk  made  his  certificate 
in  the  suit,  allowing  Qeorge  BrowtCs  daim  against  the  estate  of 
A.  B.  Phdipa  for  £110,  and  £5  58.  costs. 

On  the  30th  of  May,  1874,  Charles  Brown  obtained  a  garnishee 
order  nisi  under  the  Common  Law  Procedure  Ad,  1854,  against 
Bichard  Stevens  and  Maria  Phdips,  who  were  the  executors  of 
A.  B.  PhdipSy  ordering  that  all  debts  owing  or  accruing  from  the 
said  garnishees  to^the  said  judgment  debtor  should  be  attached  to 
answer  the  judgment  obtained  by  the  judgment  creditor  against 
the  said  judgment  debtor  for  £63  138.  8(2.,  and  ordering  that  the 
said  garnishees  should  attend  at  the  Judge's  Chambers  on  the 
9th  of  June,  1874,  to  shew  cause  why  they  should  not  pay  the  said 
judgment  creditor  the  debt  due  from  them  to  the  said  judgment 
debtor,  or  so  much  thereof  as  might  be  sufficient  to  satisfy  the 
judgment  debt. 

It  did  not  appear  on  the  face  of  the  garnishee  order  that  the 
garnishees  were  executors  of  A  B.  PheUps,  or  of  any  other  persoD^ 
the  order  being  made  against  them  personally. 

This  order  was  served  on  the  two  executors  on  the  2nd  and  4th 
of  June  respectively. 

On  the  6th  of  June  an  order  was  made  in  the  suit  on  furtlier 
consideration,  in  which  it  was  ordered  that  the  Plaintiff  B.  Stevens 
should  pay  into  Court  the  sum  of  £72  88.,  which  had  been  found 
due  from  him  on  the  personal  estate  account,  and  that  the  exe- 
cutors should  sell  certain  other  parts  of  the  personal  estate  of 
the  testator,  and  pay  the  proceeds  of  such  sale  into  Court,  and 
that  such  proceeds,  and  also  the  sum  of  £72  38.,  should  be  applied 
in  payment  of  the  costs  of  the  suit,  and  of  the  debts  due  from  the 
testator,  except  the  debt  due  to  0.  Brown,  and  that  the  amount  of 
such  last-mentioned  debt,  and  the  interest  due  thereon,  should  be 
carried  over  to  an  account  to  be  intituled  "  the  account  of  Qeorge 
Briywn^  with  liberty  to  any  person  interested  therein  to  apply. 
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In  pnisnance  of  this  order  the  snm  of  £119  12^  was  carried  to      L.  JJ. 
the  separate  aocoant  of  Qeorge  Brown.  *  1875 

On  the  8th  of  June  G,  Brown  filed  a  petition  for  liquidation  by     snvm 
arrangement,  and  on  the  same  day  he  obtained  an  interim  order     p^^ipg^ 

from  the  Conrt  of  Bankruptcy  for  an  injunction  restraining  the        

judgment  creditor  from  taking  further  proceedings  upon  his  judg« 
ment 

On  the  9th  of  June,  Ifr.  Justice  BreU^  sitting  at  Chambers,  on 
being  informed  of  the  injunction  in  bankruptcy,  adjourned  the 
matter  till  the  injunction  had  been  disposed  of.  On  the  19th  of 
June  the  injunction  was  continued  till  further  order,  and  on  the  1st 
of  August  the  creditors  of  G.  Brown  agreed  to  a  liquidation,  and 
W.  Brooh$  was  appointed  trustee  of  his  estate. 

On  the  9th  of  November  the  trustee  took  out  a  summons  in  the 
Vice-Chancellor's  Chambers  to  obtain  the  payment  to  him  of  the 
sum  standing  to  the  account  of  Gf.  Brown,  which  was  opposed  by 
the  judgment  creditor.  The  summons  haying  been  adjourned  into 
Court,  the  Yice-Chancellor  intimated  his  opinion  in  favour  of  the 
Respondent,  but  having  regard  to  the  decision  of  the  Chief  Judge 
in  ^  parte  Oreenway  (1),  His  Honour  desired  that  the  application 
should  be  renewed  before  the  Lords  Justices. 

Mr.  TF.  F.  Bobinson,  for  the  trustee,  in  support  of  the  summons : — 

The  question  is  resjudieaia.  It  was  discussed  when  the  injunc- 
tion was  continued  till  further  order  before  the  Begistrar,  who 
held  that  the  creditor  was  not  a  secured  creditor  within  the  mean- 
ing of  the  Bankrvptey  Act,  1869,  sect  16,  sub-sect.  5,  and  no  appeal 
has  been  brought  fromjthis  decision.  It  is  a  question  for  the 
Court  of  Bankruptcy  to  decide,  where  the  whole  matter  now  is. 

But  assuming  that  the  Court  of  Chancery  has  jurisdiction  now 
to  determine  this  matter,  we  say  that  the  judgment  creditor,  by 
the  garnishee  order  nm,  has  obtained  no  charge  on  this  fund. 
The  order  nm  is  merely  the  commencement  of  proceedings,  and 
the  charge  is  not  complete  tlQ  the  order  is  made  absolute :  Holmes 
V.  Tutton  (2),  which  was  decided  under  the  Bankmptctf  Act,  1849 ; 
Ex  parte  Oreenway,  which  was  decided  under  the  present  Act. 
In  both  those  cases  a  judgment  creditor  who  had  obtained  a  gar- 
(1)  Law  Bep.  16  Eq.  619.  ,    (2)  6  E.  &  B.  65. 


V. 
>PHELir& 


420  C3HANCEBY  APPEALS.  [L.  B. 

L.  J  J.  nishee  order  nisi  was  lield  not  to  be  a  secured  creditor  within  the 
1875  meaning  of  the  bankruptcy  law.  In  the  present  case  the  creditor 
STtysNs  could  never  have  got'an  absolute  order  against  the  garnishees,  for 
the  estate  was  being  administered  by  the  Court  of  Chancery,  and 
they  had  paid*  all  the  money  in  their  hands  into  Court  There 
was,  therefore,  no  debt  in  their  hands  within  the  garnishee  clauses 
of  the  Common  Law  Procedure  Act,  1854  (1).  The  fund  had  been 
carried  to  the  separate  account  of  O.  Brown,  and  no  one  but  0. 
Brown,  or  those  who  represent  him,  are  entitled  to  apply  for  it 
It  might  have  been  taken  out  of  Court  by  the  trustee  without 
serving  the  judgment  creditor  with  notice  of  the  application,  as 
he  has  no  stop  order  on  the  fund. 

Mr.  Coohson,  for  the  judgment  creditor : — 

The  Court  of  Bankruptcy,  by  granting  an  injunction,  did  not 
prejudice  the  rights  of  the  judgment  creditor.  The  injunction  is 
merely  for  the  protection  of  the  debtor's  estate :  Ea  parte  Bocke  (2). 
The  question  is  therefore  not  res  judicata.  The  Court  of  Chancery 
has  full  jurisdiction  to  deal  with  the  matter.  The  garnishee 
order  had  the  same  effect  on  the  fund  as  a  stop  order.  With 
respect  to  the  technical  objection  tliat  the  money  was  carried  to 
the  separate  account  of  0.  Broion,  the  order  expressly  reserved 
leave  for  all  persons  interested  to  apply ;  it  was  therefore  the  same 
as  if  it  had  been  carried  to  the  account  of  O.  Brown  and  his 
incumbrancers. 

(1)  17  &  18  Vict.  c.  125,  8. 61 :  "It  sequent  order  it  may  be  ordered  that 

shall  be  lawful  for  a  Judge,  upon  the  the  garnishee  shall  afppear  before  the 

ex  parte  application  of  such  judgment  Judge  Qr  a  Master  of  the  Court,  as  such 

creditor,  either  before  or  after  such  oral  Judge  shall  appoint,  to  shew  cause  why 

examination,  and  upon    affidavit  by  he  should  not  pay  the  judgment  cre- 

himself  or  his  attorney  stating  that  ditor  the  debt  due  from  him  to  the 

judgment  has  been  recovered,  and  that  judgment  debtor,  or  so  much  thereof  as 

it  is  still   unsatisfied,  and    to  what  may  be  sufficient  to  satisfy  the  judg- 

amount,  and  that  any  other  person  is  ment  debt,'* 

indebted  to  the  judgment  debtor  and  is  Sect.  62 :  "  Service  of  an  order  that 

within  the  jurisdiction,  to  order  that  debts  due  or  accruing  to  the  judgment 

all  debts  owing  or  accruing  from  such  debtor  shall    bo   attached,    or  notice 

third  person  (hereinafter  called  the  gar-  thereof  to  the  garnishee  in  such  manner 

nishcc)  to  the  judgment  debtor,  shall  as  the  Judge  shall  direct,  shall  bind 

bo  attached  to  answer  the  judgment  such  debts  in  his  bands." 

debt,  and  by  the  same  or  any  sub-  (2)  Law  Rep.  6  Ch.  795. 
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The  LoBDS  Justices  inquired  whether  both  parties  would  waive  L.  JJ. 

any  objection  to  the  jurisdiction^  and  would  consent  to  treat  the  1875 

question  as  if  a  summons  had  been  taken  out  in  Bankruptcy,  RivviofB 

and  the  whole  matter  were  before  the  Court  of  Appeal  in  Bank-  p^^^ 

ruptcy.  

Both  parties  having  consented  to  this, 

Mr.  CooJcsan  continued  his  argument : — 

The  judgment  creditor  in  this  case  is  ^a  creditor  holding 
security "  within  the  12th  section  of  the  Bamkrvftcy  Act,  1869, 
and  a  ''  secured  creditor  **  within  the  16th  section,  sub-sect  5,  of 
the  same  Act    In  the  last-mentioned  section  the  wordsj  are  *'  any 
creditor  holding  any  mortgage,  charge,  or  lien ; "  whereas  in  the 
184th  section  of  the  Bankruptcy  Gonsolidation  Act,  1849,  the  words 
were  ''  mortgage  or  lien ; "  the  word  ^'  charge  "  did  not  occur,  and 
it  was  on  this  ground  that  the  judgment  in  Eblmes  v.  TtMon  (1) 
proceeded.     In  Emanud  v.  Bridget  (2)  it  has  been  expressly  de- 
cided that  the  service  of  a  garnishee  order  is  ''  a  charge  "  on  the 
bankrupt's  estate,  and  is  equivalent  to  an  actual  seizure  by  the 
sheriff.    It  is  true  that  in  that  case  the  garnishee  order  had  been 
made^absolute,  but  it  is  clear  from  the  reasoning  of  the  Judges  that 
if  it  had  been  otherwise  their  decision  would  have  been  the  same. 
In  Ex  parte  Qreemoay  (3)  the  garnishee  order  was  made  by  the 
Tolzey  Court  at  Brietol,  not  under  the  Common  La/w  Procedure 
Act.    Although  the  order  is  called  an  order  nm,  it  is  in  fact  ab- 
solute against  the  debt ;  it  is  only  conditional  as  against  the  gar- 
nishees personally.    In  the  present  case  it  was  impossible  for  the 
judgment  creditor  to  get  an  order  absolute  against  the  executors, 
because  they  had  no  longer  the  fund  in  their  hands;  but  the 
charge  on  the  fund  remains.    If  we  cannot  proceed  with  our 
remedy  at  law,  that  is  no  reason  why  the  Court  of  Chancery  or 
Bankruptcy  should  not  enforce  our  charge.    It  is  true  that  at  the 
time  when  the  garnishee  order  was  made  a  decree  for  administra- 
tion had  been  made,  but  the  personal  estate  was  still  in  the  hands 
of  the  executors ;  they  had  to  be  served  with  all  proceedings,  and 

(1)  5  £.  &  B.  65.  (2)  Law  Bep.  9  Q.  B.  286. 

(3)  Law  Rep.  16  £q.  619. 

You  X.  2K  1 
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U  JJ.      all  sales  of  personal  estate  had  to  be  made  by  them ;  and  by 

1875       means  of  the  order  on  farther  consideration  we  are  able  to  trace 

S^^B     ^^  {and,  and  identify  it  as  part  of  the  personal  estate  which 

was  in  their  hands  when  they  were  served  with  the  garnishee 

order* 

Sib  G/ Hellish,  L..J: — 

We  must  decide  the  question  in  this  case  on  the  understanding 
that  no  objection  is  taken  by  either  party  to  the  matter  being 
heard  in  Chancery  and  not  in  Bankruptcy.  That  being  eo,  the 
question  to  be  determined  is,  whether  a  garnishee  order  nisi  ob- 
tained by  the  Respondent  against  B.  Stevens  and  Maria  PAdips^ 
the  executors  of  A.  B.  Phelips,  can  be  enforced  by  ordering  that  a 
sum  of  money  which  has  been  paid  into  the  Court  of  Chancery  in 
a  suit  for  the  administration  of  the  estate  of  A.  B.  PJuUps,  to 
meet  a  debt  due  to  O.  BrotDn,  the  judgment  debtor,  shall  be  paid 
to  Charles  Broiion,  the  judgment  creditor. 

The  question  principally  argued  before  us  was  whether  a  gar^ 
nishee  order  nm^  according  to  the  true  construction  of  the  Bank- 
rupioy  Act,  1869,  binds  a  debt  from  the  time  of  serving  the  order, 
80  as  to  make  a  distinction  between  the  present  Act  and  the 
Bankruptcy  Act,  1849,  under  which  it  was  held,  according  to  the 
authority  of  Holmes  v.  Tuttan  (1),  [that  a  garnishee  order  was  not 
available  against  the  estate  of  a  bankrupt  where  the  bankruptcy 
commenced  before  the  order  absolute  was  obtained.  It  is  not 
necessary  that  we  should  directly  decide  this  point,  though  I  do 
not  differ  at  all  from  the  opinion  of  the  Judges  expressed  in 
Emarnid  v.  Bridger  (2),  and  I  think  that  no  distinction  can  be 
drawn  between  that  case  and  the  present  on  the  ground  that  in 
that  case  the  order  was  absolute  and  in  this  it  was  nisi  only.  But 
here  the  question  turns  upon  the  61st  and  62nd  sections  of  the 
Oommon  Law  Procedure  Aet,  1854,  and  we  have  to  decide  whether, 
after  a  suit  for  administration  has  been  instituted  in  the  Court  of 
Chancery,  and  the  whole  of  the  personal  estate  of  a  testator  has 
been  taken  possession  of  by  that  Court,  and  the  executors  have 
been  discharged  &om  all  liability  to  pay  the  testatoi^s  debts,  a 
garnishee  order  can  be  obtained  so  as  to  bind  the  funds  in  the 
(1)  5  E.  &  R  65;  (2)  Law  Bep.  9  Q.  B.  286. 


VOL,  X]  CHANCEBY  APPEALS.  423 

hands  of  the  Court     [His  Lordship  read  the  61st  and  62nd       L.JJ. 
sections  of  the  Act.]    The  only  question,  then,  is  this:  Is  the        1875 
debt  in  the  hands  of  the  executors  after  they  have  paid  the  whole     snms 
sum  into  the  Court  of  Chancery?    It  is  obvious  that  no  proceed-     pb^\^ 

ings  at  law  could  be  taken  against  the  executors  under  these  cir-        

cumstances.  It  is  impossible  to  suppose  that  a  Common  Law 
Court  would  order  an  execution  to  issue  against  the  executors  to 
compel  them  to  pay  the  money  over  again ;  and  if  such  an  exe- 
cution were  issued,  the  Court  of  Chancery  would  protect  them 
against  it.  The  only  question,  therefore,  is  whether  the  Court  of 
Chancery  will  assist  the  judgment  creditor  to  obtain  the  fund  in 
Court.  I  cannot  see  on  what  ground  it  should  do  so.  The  Act 
says  that  the  order  shall  bind  ''such  debts  in  his  hands,"  but  this 
is  not  in  the  hands  of  the  garnishees.  It  has  been  removed  out  of 
their  hands,  and  is  in  the  hands  of  the  Court  of  Chancery.  The 
words  of  the  section,  therefore,  do  not  apply :  and  I  see  no  reason 
why  those  words  should  be  extended  beyond  their  natural  mean- 
ing. If  it  were  otherwise,  it  would  be  necessary  in  each  case  to 
examine  out  of  what  fund  the  money  paid  into  Court  had  arisen. 
It  might  have  arisen  from  the  sale  of  real  estate,  or  it  might  have 
been  the  produce  of  outstanding  estate  which  had  never  come  into 
the  executors'  hands  at  all.  I  know  of  no  authority  for  saying 
that  a  garnishee  order  can  be  enforced  by  the  Court  of  Chancery : 
it  is  entirely  a  process  of  the  Courts  of  Common  Law. 

Another  objection  in  this  case,  of  a  more  tochnical  nature,  is 
that,  assuming  that  a  garnishee  order  can  be  obtained  against 
executors  in  respect  of  a  debt  due  from  their  tostator,  I  think  it 
ought  to  shew  on  the  face  of  it  that  it  is  directed  to  them  as 
executors  and  not  personally.  In  the  present  case  the  order  pro- 
fesses to  charge  them  personally.  An  order  must  be  made 
according  to  the  summons.    There  will  be  no  costs  of  this  appeal. 

Sir  W.  M.  James,  L.J.  :— 
I  am  of  the  same  opinion. 

SoUdtors:  Mr.  IT.  W.  Mcu^eth;  Mr.  A.  BeddaU. 


2  K2 
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L.  c.  POWELL  V.  ELLIOT. 

and  L.  J.  J. 

1875  [186«    P-    IW] 


Jon.  16;      Specific  P€rfwmanee^CompcnB(aion--Calcuiatimi^In 

March  1, 2, 13 ;  Failure  of  Case-^CoeU  en  further  Consideration. 

Aprai5; 

^^  In  suits  as  to  the  specific  performance  of  a  contract  to  parchaae  large 

colliery  works,  the  purchasers  alleged  as  a  defence  misrepresentation  by  the 
vendors  as  to  the  yalue.  As  to  several  allegations  the  purchasers  were  held 
to  have  fiuled,  and  specific  performance  was  decreed,  but  with  compensataoo 
to  the  purchasers  in  respect  of  an  alleged  misrepresentation  as  to  the  amonnt 
of  stores  consumed  in  the  collieries,  and  a  consequent  excess  in  the  statement 
of  income.  An  inquiry  was  directed  as  to  such  compensation,  and  it  was 
found  that  there  was  a  large  excess  in  the  statement  of  income  beyond  its 
true  amount : — 

ffeld^  that  the  purchasers  were  entitled  to  a  deduction  from  their  purchase- 
money  bearing  the  same  proportion  to  the  whole  purchase-money  as  the 
excess  bore  to  the  income  stated : 

Eddf  that  as  no  direction  as  to  costs  was  given  by  the  original  decree  in 
the  suits,  and  that  as  the  purchasers  were  held  to  be  entitled  to  a  considerable 
abatementi  the  vendors  must  pay  the  costs  of  the  suits,  and  could  not  on  the 
hearing  on  further  consideration  be  relieved  from  payment  of  any  part  of  the 
costs  on  account  of  the  failure  of  the  purchasers  as  to  parts  of  their  case  on 
the  original  hearing. 
Order  of  Bacon^  Y.C,  affirmed  with  a  variatioiu 

iHE  suit  of  Powell  y.  EUiot  was  instituted  to  enforce  specific 
performance  of  a  contract  to  purchase  extensive  colliery  works, 
the  defence  to  which  was  that  the  vendors  had  in  several  respects 
misrepresented  the  value  of  the  works.  A  cross  suit  was  instituted 
by  the  purchasers  to  have  the  contract  rescinded  on  the  ground  of 
the  same  misrepresentations.  A  decree  was  made  in  both  suits  for 
specific  performance  of  the  contract^  with  an  abatement  from  the 
purchase-money,  as  to  which  a  reference  was  directed.  The  Vice- 
Chancellor  Bacon  found  that  the  abatement  ought  to  be  £72,564. 
From  this  finding  the  vendors  appealed. 

The  facts  of  these  suits  appear  sufficiently  for  the  purposes  of 
this  report,  from  the  judgment  delivered  by  the  Lord  Chancellor. 

Mr.  Fry,  Q.C.,  Mr.  Cohen,  Q,C.,  and  Mr.  H.  A.  Qiffard,  were  for 
the  Appellants,  the  vendors. 
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Mr.  Kay,  Q.C.,  Mr.  Bidder,  Q.C.,  and  Mr.  W.  F.  Bcbinion,  were       j^  o. 
for  the  Bespondents,  the  purchasers.  ^^  ^-  ^'  ^' 

1875 

The  case  was  argued  on  seyeral  days  until  the  15th  of  April,     p^JJ^ 
when  judgment  was  reserved. 


May  28.  Lord  Caibns,  L.O.,  now  delivered  the  judgment  of  the 
Court : — 

The  original  suit  was  for  the  specific  performance  of  a  contract 
for  the  sale  of  extensive  mineral  properties  and  coal  works  for  a 
very  large  sum  of  money,  viz.,  £365,000.  The  Defendants,  the 
purchasers,  by  their  answer  and  afterwards  by  their  cross  bill, 
alleged  that  there  had  been  substantial  misrepresentations  of 
matters  of  fact  which  were  or  ought  to  have  been  in  the  knowledge 
of  the  vendors,  and  in  respect  of  which  the  purchasers  claimed  to 
be  entitled  either  to  have  the  contract  rescinded,  or  to  have  com- 
pensation out  of  the  purchase-money. 

On  the  hearing  before  the  Yice-Chancellor  James,  he  arrived  at 
the  conclusion  that  in  respect  of  one  matter,  the  consumption  oi 
stores  in  working  the  collieries,  the  purchasers  had  made  out  their 
contention ;  and  that,  having  regard  to  the  circumstances  of  the 
case,  and  the  great  difficulty  of  laying  down  any  principle  on  which 
compensation  could  be  estimated,  the  only  available  course  was  to 
avoid  the  contract  At  the  same  time,  from  the  fact  that  posses- 
sion had  been  taken,  and  the  works  had  been  prosecuted  on  an 
enormous  scale,  it  was  obvious  that  the  consequential  directions 
would  involve  investigations  scarcely,  if  at  all,  less  difficult  than 
those  which  would  have  to  be  made  in  solving  the  problem  as  to 
what  would  be  the  proper  compensation. 

On  the  re-hearing  of  the  cases  before  the  Lord  Chancellor  (Lord 
Halherley),  His  Lordship  was  of  opinion  that  if  the  purchasers  were 
entitled  to  anything,  they  were  entitled,  not  to  rescission,  but  to 
compensation.  He  was  further  of  opinion  that  the  testimony  pro- 
duced, particularly  by  reason  of  the  absence  of  certain  evidence  in 
the  power  of  the  purchasers  and  not  produced  by  them,  was  not 
sufficiently  satisfactory  to  enable  him  to  concur  in  the  finding  of 
the  Yice-Chancellor  with  respect  to  the  stores,  and  that  it  was . 
necessary  to  have  the  matter  further  and  more  fully  investigated. 


Elliot. 
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L.  0.  The  inquiry  and  direction  contained  in  the  decree  of  the  Lord 

^     '  '  '  Chancellor  are  as  follows : — 

1S75 

Poinnj.  "'^  inquiry  whether  the  amount  in  value  of  the  stores  used  by 
«.  the  Plaintiffs  in  the  first  suit  and  their  partner,  the  late  T.  Powell, 
i— '  for  the  thirteen  lunar  months  of  the  year  1863  (commencing  and 
terminating  as  in  the  pleadings  mentioned),  at  the  seyeral  steam 
coal  collieries  sold  by  them  to  the  Defendants,  in  working  and 
placing  in  waggons  the  coals  raised  at  the  same  collieries  during 
the  same  period  exceeded  to  any  and  what  amount  the  value  set 
forth  in  that  behalf  in  the  cost-book  for  that  year ;  and  if  so,  what 
allowance  ought  to  be  made  to  the  Defendants  by  way  of  abate- 
ment from  the  purchase-money  in  respect  of  the  increased  costs  of 
working  the  coal  for  that  year  over  the  sum  represented  by  the 
Plaintiffs  to  be  the  cost-price  per  ton  for  working  and  placing  in 
waggons  the  coal  worked  in  the  said  collieries.  And  it  is  ordered 
that  such  sum  or  sums  (if  any)  as  shall  be  allowed  to  the  said 
Defendants  on  the  said  inquiries  be  deducted  from  the  purchase- 
money  agreed  to  be  paid  by  them  for  the  purchase  of  the  said 
collieries," 

That  inquiry  has  been  accordingly  prosecuted  in  the  chambers 
of  the  Yice-Chanoellor  Bacon.  The  witnesses  whose  absence  had 
been  commented  on  by  the  Lord  Chancellor  were  produced,  further 
evidence  was  taken,  and  in  the  result  the  Yice-Chanoellor  came  to 
the  conclusion  that  the  purchasers  were  entitled  to  a  compensa- 
tion amounting  to  £72,564,  with  interest  thereon  at  the  rate  of  5 
per  cent,  from  the  1st  day  of  January,  1864. 
.  From  that  finding  there  has  been  an  appeal  to  us.  On  the  hearing 
of  this  appeal  it  was  strongly  urged  on  behalf  of  the  vendors  that 
the  evidence  was  substantially  in  the  same  state  as  it  was  before 
the  Lord  Chancellor,  and  that  the  burthen  of  proof  being  on  the 
purchasers,  they  had  still  failed  to  bring  satisfactory  evidence  or 
sufficient  affirmative  evidence  that  the  value  of  stores  consumed 
in  working  the  coal  and  putting  it  into  waggons  was  substantially 
or  seriously  in  excess  of  that  which  was  represented. 

We  are  unable  to  concur  in  that  view.  What  the  purchasers 
shewed  was,  that  there  were  store  ledgers  kept  at  the  head  office 
shewing  all  the  stores  sent  up  to  the  several  coal  works,  and  that 
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the  difference  between  the  stores  so  appearing  to  have  been  sent       L.  G. 
for  consumption^  and  those  which  were  represented  by  the  vendors 
to  hare  been  consumed,  amounted  annually  to  several  thousand       s^-yw 
pounds.    The  accounts  kept  at  the  head  o£Sce  are  very  strong      ^^^^ 
prima  fade  evidence  as  to  the  actual  consumption,  unless  it  should      Elliot. 
be  shewn,  or  it  could  be  reasonably  presumed,  either  that  the 
stores  had  been  applied  to  some  other  purpose  than  the  working 
coal  and  putting  it  into  waggons,  or  that  they  had  accumulated 
at  the  collieries. 

The  purchasers,  to  supply  the  defect  which  the  Lord  Chancellor 
had  found  in  the  original  evidence,  produced  evidence  that  there 
had  been  no  such  other  consumption,  and  that  there  had  been  no 
such  accumulation. 

It  is  impossible,  therefore,  in  our  judgment,  to  treat  the  matter 
as  having  been  in  any  sense,  or  in  any  sense  available  for  the 
present  purposes,  resjudieaia  by  the  Lord  Ohancellor. 

The  Vice-Chancellor  Baoon,  was  consequently  quite  right  in 
treating  the  questions  of  fact  as  to  consumption  of  the  stores  as 
depending  upon  and  to  be  determined  by  himself  on  the  whole 
evidence  as  it  now  stands,  and  as  if  no  opinion  had  been  pro- 
nounced by  the  former  Yice-Chancellor  or  the  Lord  Chancellor  on 
the  evidence  as  it  originally  stood ;  and  we  are  bound  so  to  treat 
them  for  the  purposes  of  this  re-hearing. 

[The  colliery  accounts  appeared  to  be  the  accounts  which  the 
vendors  took  in  making  their  estimate  as  to  the  consumption  of 
stores  and  in  the  consequent  estimate  of  net  profits,  and  His  Lord- 
ship gave  the  reasons  which  led  the  Court  to  come  to  the  con- 
clusion that  the  accounts  given  in  the  ledgers  must  be  preferred  to 
the  colliery  accounts.] 

The  Yice-Chancellor  therefore  was,  we  think,  right  in  charg- 
ing the  vendors  with  the  quantities  appearing  in  the  ledgers, 
leaving  them  to  discharge  themselves  by  evidence  as  to  any 
portion  of  them.  And  he,  holding  that  they  had  not  discharged 
themselves  of  any  portion,  charged  them  with  £11,164  as  the 
difference  between  the  ledgers  and  the  representations  made  by 
the  vendors,  and  he  assessed  the  compensation  as  to  this  difference 
at  £72,564,  being  six  and  a  half  years'  purchase,  or  six  and  a  half 
times  the  amount  of  that  difference. 
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L.  0.  The  connfiel  for  the  Appellants  contend  that  they  have  bqo* 

ceeded  in  shewing  by  positive  evidence  that  there  ought  in  all 

wnrw       fairness  to  be  in  respect  of  many  specified  items  a  great  dedaction 

PowBLL     fj^jj^  |.jjjg  difierence,  and  that  even  on  that  difference  the  Vice- 

TS^uAor.     Chancellor  has  miscarried  in  the  principle  of  calculation  on  which 

he  has  converted  it  into  capital. 

Both  parties  have  requested  us,  if  we  should  think  that  there 
has  been  any  miscarriage  in  these  respects,  or  either  of  them,  not  to 
confine  ourselves  to  mere  declarations  or  directions,  and  not^to  send 
the  matter  back  to  Chambers,  but  to  save  them  from  any  further 
continuance  of  the  litigation,  which  has  been  harassing  and  pro- 
tracted, and  ourselves  to  assess  the  amount  of  compensation  as  if 
we  were  a  jury. 

We  are  of  opinion  that  the  Yice-Chancellor  has  assessed  the 
compensation  too  high.  We  shall  ^indicate  briefly  but  generally 
the  matters  in  respect  of  which  we  think  the  Appellants  entitled 
to  a  considerable  abatement  from  the  finding  of  the  Yice-Chan- 
cellor. 

[His  Lordship  then  gave  reasons  for  making  certain  deductions 
from  the  sum  charged  for  stores,  coming  to  the  conclusion  that  the 
Court  would  arrive  at  the  substantial  troth  of  the  case  if  the 
difference  in  the  annual  consumption  of  stores  was  taken  in  round 
numbers  at  £9500  instead  of  £11,164.  The  factor  6jt  adopted  by 
the  Yice-Chancellor  appeared  to  have  been  taken  from  the  calcu- 
lations supplied  by  the  vendors,  shewing  a  n^t  income  of  £66,049, 
and  allowing  to  the  purchasers  interest  at  15  per  cent,  on  which 
basis,  after  allowing  for  the  expiration  of  the  colliery  leases,  the 
vendors  brought  out  a  value  of  £423,096.  His  Lordship  then 
continued : — ] 

But  the  actual  price  given  was  not  £423,096,  but  £365,000 
only.  The  statement  of  the  annual  profits  actually  realized  for  the 
past  year,  and  amounting  in  the  aggregate  to  £66,049,  was  a 
statement  of  a  £Eu;t  for  which  the  vendors  were  responsible ;  but 
the  statement  that  collieries  producing  such  profits  were  worth 
£423,096,  and  the  calculations  by  which  such  value  was  arrived 
at,  were  mere  matters  of  opinion  and  judgment,  as  to  which  the 
parties  had  to  form,  and  did  form,  their  own  conclusion. 

The  purchasers  might  have  thought,  and  apparentiy  did  think,. 
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that  15  per  cent  was  not  enough  in  such  a  concern,  and  that  they       L.  o. 
would  not  embark  in  it  unless  tempted  by  20  per  cent. 

1875 


It  was  admitted  by  the  counsel  for  the  Respondents  that  if  it 
were  the  case  of  a  sale  of  land  stated  fo  produce  £1000  a  year,  and     ^o^*^ 
that  the  vendors  had  said  it  was  worth  thirty  years'  purchase,  but      Eluot. 
they  were  willing  to  take  twenty-eight,  then  any  compensation  for 
deficient  rental  would  be  giyen,  not  on  the  thirty  years,  but  on  the 
twenty-eight  years. 

It  was,  however,  contended  that  the  cases  were  not  analogous, 
that  the  cost  of  working  was  in  the  nature  of  a  first  fixed  charge 
on  the  property,  that  in  a  property  of  this  kind  every  additional 
£1000  profit  was  worth  much  more  than  its  proportional  value, 
because  the  profit,  the  difference  between  the  cost  of  producing 
and  the  realized  product,  was  the  margin  of  protection  and  in- 
demnity against  the  possible  loss  which  might  in  the  contingencies 
of  trade  arise.  If  that  were  followed  out  Ic^cally  it  would  lead, 
not  to  a  multiplication  by  6^,  but  to  ascertaining  what  the  value 
would  be  of  fixed  annuities  for  the  respective  portions  of  the  excess 
of  working  charges  attributable  to  the  different  collieries  for  the 
respective  residues  of  their  terms,  which  would  probably  give  the 
purchasers  the  collieries  for  little  or  nothing  beyond  the  actual 
value  of  the  plant.  Such  a  conclusion  would  be  a  reduetio  ad 
abturdum. 

The  common  experience  of  mankind  is  against  it.  It  is 
obvious  that  the  larger  the  profit  in  any  work  or  commercial 
undertaking  where  there  is  no  monopoly,  the  greater  is  the  danger 
of  new  competitors  and  increased  competition,  and  accordingly  we 
do  not  find  that  shares  paying  a  dividend  of  20  per  cent,  or  10  per 
cent,  realize  in  the  one  case  more  than  four  times  or  in  the  other 
case  more  than  twice  as  much  as  those  paying  a  dividend  of 
5  per  cent  And  in  this  particular  case  we  find  that  ooUieiies 
making  2«.  6<I.  a  ton  profit  and  collieries  making  Is.  9d.  profit 
were  valued  in  the  ratio  of  those  sums,  and  it  never  appears  to 
have  entered  into  the  minds  of  the  experienced  and  skilful 
valuers  that  the  collieries  with  the  larger  margin  of  profit  were 
worth  proportionably  more  than  the  others. 

We  are  therefore  of  opinion  that  we  must  take  the  sum  of 
£365,000  as  the  value  ascertained  by  the  bargain  itself;  and 
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L.  G.       deducting  from  that  [sam  the  small  sums  of  £2616  and  £710 

(taken  as  the  present  value  of  the  future  auction  value  of  the 

.^yw       plant  to  be  realized  at  the  abandonment  of  the  collieries)^  £861,674 

Powell     jg  ][Qfj.  ^  ^^^^  capitalized  value  of  £66,049,  the  annual  profits 

Elliot,     stated.    The  profit  was  over-stated  in  respect  of  stores,  the  only 

matter  before  us,  to  the  extent  of  £9500,  and  we  are  unable  to 

find  any  other  mode  of  assessing  the  capital  deduction  to  be  made 

in  respect  of  such  over-statement  than  that  of  working  out  the 

simple  rule  of  three  sum ;  as  £66,049  is  to  £361,674,  so  is  £9500 

to  the  sum  to  be  deducted.    This  gives  £52,020  as  the  sum  to  be 

deducted,  to  which  will  have  to  be  added  interest  at  5  per  cent 

from  the  1st  day  of  January,  1864. 

Another  ground  of  the  appeal  before  us  was  in  respect  of  the 
costs.  The  Yice-Ohancellor  has  given  the  purchasers  all  their 
costs,  except  the  costs  of  the  re-hearing  before  the  Lord  Chanodlor. 

It  is  contended  that  this  is  erroneous,  and  that,  having  regard  to 
the  numerous  other  allegations  of  error  made  by  the  purchasers, 
said  to  amount  in  some  respects  to  a  charge  of  fraud,  there  ought 
to  be  some  division  of  the  costs. 

We  cannot  accede  to  that  view.  If  by  reason  of  charges  of 
fraud  or  the  failure  as  to  parts  of  the  case,  the  vendors  were,  at  all 
events,  entitled  to  any  costs,  or  to  be  relieved  from  any  costs,  the 
proper  time  to  make  such  an  order  was  ^t  the  hearing,  and  is  not 
on  the  further  consideration. 

The  substance  of  the  case  between  the  parties  was  this :  the 
vendors  insisted  that  they  were  entitled  to  specific  performance 
without  any  abatement;  the  purchasers  insisted  that  they  were 
entitled  in  the  alternative  to  either  rescission  or  abatement ;  and 
for  the  determination  of  that  issue  it  was  considered  at  the  hearing 
necessary  to  have  the  matter  further  inquired  into.  The  result 
of  that  inquiry  has  been  to  establish  that  the  purchasers  are 
entitled  to  a  very  substantial  abatement,  and  there  being  no  dis- 
tinction as  to  costs  made  by  the  decree,  the  Yice-Chancellor  has, 
in  our  opinion,  properly  made  the  costs  abide  the  event,  and 
there  will  therefore  be  no  alteration  of  his  order  in  that  respect 

Solicitors  for  the  Vendors :  Messrs.  T.  White  dt  Sons. 
Solicitors  for  the  Purchasers :  Messrs.  WiUiaiuBon,  Eitt,  <&  Co, 
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BATSTONE  v.  SALTER.  L,o.  ^ 

and  L.  J,  J. 

[1873    B.    150.]  1875 

Advanoemeni-^Tran^er  of  Stock  Mo  joint  Names  of  Transferor^  her  Daughter       May  28. 
and  her  Daughter's  Husband,  ""^ 

Stock  which  had  been  acquired  bv  a  lady  as  the  snrvivor  of  her  husband, 
who  had  transferred  it  into  their  joint  names,  was  transferred  by  her  into  the 
names  of  herself,  her  daughter,  who  had  recently  married,  and  her  daughter's 
husband ;  and  the  dividends  of  the  stock  were  enjoyed  by  the  transferor 
during  her  life.  The  daughter  predeceased  her  mother,  and  the  son-in*law 
survived  them  both  :— 

Eeld  (affirming  the  decision  of  HdU^  V.C.),  that  there  was  no  resulting 
trust,  and  that  the  son-in-law  was  entitled  to  the  fund. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  HdU  (1). 

On  the  15th  of  September,  1864,  Mary  Ann  Wakeford  sold  oat 
£100  consols,  part  of  a  larger  sum  of  £1000  consols  standing  in 
her  name,  and  applied  the  proceeds  to  her  own  use,  and  transferred 
the  balance  of  £900  consols  into  the  joint  names  of  herself,  Mar- 
garet SaUer  her  dau^ter,  and  Henry  Salter^  who  had  married  her 
daughter  about  a  year  previously.  The  sum  of  £1000  consols  had 
formerly  belonged  to  Mrs.  WaJeefarcCs  husband,  who  had  trans- 
ferred it  into  the  joint  names  of  himself  and  his  wife ;  and 
Mrs.  Walcef&rd  having  survived  him,  had  become  entitled  to  it 
absolutely. 

Mrs.  WaJceford  was  at  the  time  of  the  transfer  of  the  sum  of 
£900  sixty-nine  years  of  age,  and  very  infirm ;  but  she  received 
the  dividends  on  the  stock  for  three  or  four  years  afterwards,  and 
then  Henry  SaUer  received  them  till  the  time  of  her  death,  and 
accounted  for  them  to  her.  During  the  last  seven  years  of  her 
life  Henry  Salter  managed  the  rest  of  the  property  of  Mrs.  Wake- 
ford,  and  paid  the  income  of  it  to  her. 

Margaret  SaUer  died  without  issue  on  the  4th  of  July,  1869. 

Mrs.  Wakeford  died  on  the  9th  of  November,  1871,  having  by 

her  will,  which  was  made  in  1868,  appointed  the  Plaintiff  her 

executor.    At  her  death  the  sum  of  £900  consols  stood  in  her 

name  and  that  of  Henry  Salter.    The  executor,  by  the  direction 

(1)  Law  Rep.  19  Eq.  260. 
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K  G.^^  of  Yice-Chancellor  Wickens,  instituted  the  present  suit  against 
H.  Salter^  praying  that  he  might  be  declared  a  trustee  of  the  fund 
for  the  residuary  legatees  named  in  the  will. 


and  L.  JJ« 
1875 


BAmrroNE        Tj^g  Defendant  stated  in  his  answer  that  the  intention  of  the 


«. 


Saltkb.  transferor  was  to  benefit  him,  but  produced  no  eyidenoe  to  support 
the  statement.  The  Plaintiff  gaye  some  evidence  tending  to  shew 
that  the  testatrix  transferred  the  stock  to  enable  her  son-in-law  to 
receive  the  dividends  for  her. 

The  Yice-Chancellor  was  of  opinion  that  the  Defendant  was 
entitled  to  the  fund,  and  dismissed  the  bill  with  costs.  From  this 
decision  the  Plaintiff  appealed. 

Mr.  Dickinson  J  Q.C.9  and  Mr.  Simmondif  for  the  Plaintiff: — 

There  is  no  conclusive  contemporaneous  evidence  of  the  inten- 
tion of  the  testatrix  in  this  case,  and  the  Court  must  therefore 
judge  from  the  nature  of  the  transaction.  It  is  probable  that  the 
testatrix  was  desirous  of  saving  herself  the  trouble  of  receiving 
the  dividends ;  but  without  relying  on  that,  we  say  that  it  is  the 
settled  law  of  this  Court  that  it  is  not  sufficient,  in' the  case  of 
a  voluntary  transfer  like  the  present,  that  there  is  a  probability 
that  a  benefit  was  intended  to  the  donee ;  but  the  donee  must  be 
some  one  to  whom  the  donor  stands  in  loco  parentis,  otherwise 
there  is  a  resulting  trust  for  the  donor.  There  has  been  no  case 
in  which  a  son-in-law  has  been  held  such  a  person ;  and  the  Court 
has  always  declined  to  extend  the  rule  to  those  not  strictly  withia 
it:  Stock  V.  McAvoy  (1);  Gkorgc  v.  Hoxoard  (2);  Kinffdon  y. 
Bridges  (3)  ;  Dumper  v.  Dumper  (4). 

[The  Lobd  Chanoellor  : — ^The  law  regards  the  husband  and 
wife  as  one  person.  The  Bank  of  England  will  not  allow  stock 
to  be  transferred  into  the  name  of  a  married  woman  without  her 
husband,  except  under  the  Married  Women's  Property  Aet,  1870.] 

It  may  be  that  in  the  present  case,  if  the  daughter  had  sur- 
vived her  mother,  there  would  have  been  a  presumption  in  her 
favour,  and  she  would  have  taken  the  fund  as  an  advancement ; 
but  her  equity  ceased  on  her  death  before  her  mother.  This 
would  certainly  have  been  the  case  if  the  fund  had  stood  in  the 

(1)  Law  Rep.  15  Eq.  55.  (3)  2  Vem.  67. 

(2)  7  Price,  646.  (4)  8  Giff.  583, 
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and  L.  J.  J. 
1875 


names  of  the  mother  and  daughter  simply ;  and  how  can  it  be       L.  q. 
otherwise  when  the  husband's  name  is  added  merely  to  avoid  a 
legal  difficulty  ?    He  has  no  equity  himself^  and  can  only  claim 
as  representing  his  wife.  Batwohb 

The  rule  of  the  Court  is,  that  either  the  transferee  must  be      Sai^ 
absolute  owner,  or  else  there  is  a  resulting  trust    In  this  case  the 
Court  is  asked  to  speculate  as  to  the  nature  of  the  interest  which 
the  two  transferees  were  intended  to  take. 

Mr.  Inee,  for  the  Defendant,  was  not  called  on. 

LoBD  Caibns,  L.C. : — 

I  am  not  able  to  arrive  at  a  conclusion  different  &om  that  of  the 
Yioe-Chancellor.  The  transfer  in  this  case  was  made  by  Mrs. 
Wakeford  in  September,  1864.  It  appears  that  about  a  year 
previously  the  Defendant  Salter  had  married  a  daughter  of  Mrs. 
Wcikeford.  The  way  in  which  Mrs.  Wakeford  herself  had  become 
entitled  to  the  fund  is  somewhat  singular.  The  stock  had,  during 
the  life  of  her  husband,  been  transferred  by  him  into  the  joint 
names  of  himself  and  his  wife,  and  she  having  survived  him 
had  become  absolutely  entitled  to  it  by  survivorship.  So  that 
she  is  proved  to  have  been  acquainted  with  the  operation  of  a 
transfer  into  joint  names,  a  circumstance  which  probably  has 
not  occurred  in  any  previous  case.  With  this  knowledge  she 
transfers  £900  into  the  joint  names  of  herself,  her  daughter, 
and  her  daughter's  husband.  Let  it  be  supposed  that  her 
desire  was  to  transfer  the  stock  in  such  a  way  as  to  be  an  en- 
dowment for  her  daughter  after  her  own  death.  In  what  way 
could  she  do  it?  She  could  not  transfer  it  into  the  name  of  her 
daughter — at  least,  without  deceiving  the  Bank  of  Unffland  as  to 
the  fact  of  her  daughter  being  a  married  woman.  She  therefore 
was  obliged  to  make  the  endowment  in  this  way:  namely,  to 
transfer  it  into  the  names  of  her  daughter  and  her  daughter's 
husband,  and  to  secure  her  own  power  over  it.  during  her  life  by 
putting  in  her  own  name  jointly  with  theirs.  Now  if  it  be  true 
that  a  resulting  trust  only  arises  where  there  is  no  other  explana- 
tion of  the  transaction,  here  you  have  a  reasonable  explanation 
of  the  transaction  in  the  fact  that  there  was  a  daughter  to  be 
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L.  C.       endowed^  and  that  she  could  only  be  endowed  by  this  form  of 
1875    '  transfer.     Whateyer  presumption  there  is  in  favour  of  an  tin- 


Batotone  i^c^®^  daughter  in  the  case  of  a  transfer  to  her,  the  same  pre- 
V.  sumption  arises  in  this  case,  where  the  transfer  was  to  a  married 
daughter  and  her  husband.  Then,  if  the  object  of  the  donor  at 
the  time  when  the  transfer  is  made  is  ascertained,  it  can  make  no 
di£ference  whether  the  daughter  and  her  husband  survived  the 
mother,  or,  as  in  this  case,  the  husband  only  survived  the  mother. 
I  am  of  opinion,  therefor^,  that  the  decision  of  the  Vice-Chan- 
cellor  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  LJ.  : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Plaintiff:  Messrs.  Clapham  &  Fiteh. 
Solicitors  for  the  Defendant :  Messrs.  Hird  dt  Son. 


Apra  28. 
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RIPLEY  V.  GREAT  NORTHERN  RAILWAY  COMPANY.       L.JJ. 

[1874    R.    26.]  ^^^ 

8  Vict,  c  18,  8,  63 — Compensation — InjuriowHy  affecM — Other  Lands — 
Prospective  Value — Umpire — Evidence. 

A  railway  company  took  land  on  which  cotton-mills  would  probably  have 
been  built;  the  owner  had  other  land  on  which  he  had  built  a  reservoir  from 
which  water  might  be  supplied  to  such  cotton-mills  when  built.  In  proceeding 
nnder  the  Lands  Cflattses  Act  to  ascertain  the  compensation,  the  nmpire  re- 
ceived evidence  as  to  the  profits  which  might  have  been  derived  from  supply- 
ing water  to  the  mills  when  built,  and  awarded  compensation  for  the  loss  of 
those  prospective  profits : — 

Held  (afiSrming  the  decree  of  the  Master  of  the  Rolls),  that  the  nmpire 
was  right  in  receiving  the  evidence  and  in  awarding  sndi  compensation. 

XfiE  OrecU  NorOiem  BaUway  Company  being  by  one  of  their 
Acts  empowered  to  take  certain  lands  belonging  to  the  Plaintifif, 
E.  W.  Sdpley,  gave  him  the  nsnal  notice ;  and  being  unable  to 
agree  as  to  the  price,  they  entered  into  a  formal  agreement  to 
refer  it  to  arbitrators  to  determine  the  amount  of  purchase-money 
and  compensation :  the  provisions  of  the  Lands  Clauses  ConsoHda- 
Han  Ads,  1845, 1860»  and  1869,  were  to  be  deemed  a  part  of  the 
agreement;  the  Plaintiff  agreed  to  make  out  a  good  title  and 
convey,  and  the  company  agreed  on  a  good  title  being  shewn,  and 
the  conveyance  being  executed,  to  pay  the  price  determined  as 
aforesaid ;  in  the  meantime  the  company  were  to  be  at  liberty  to 
take  possession. 

The  land  of  the  Plaintiff  consisted  in  part  of  building  land 
(which  the  company  proposed  to  take),  and  in  part  of  a  reservoir 
which  he  had  built  in  order  to  supply  with  water  a  part  of  the 
town  of  Bradford.  It  had,  however,  been  decided  that  the  Brad^ 
ford  Waierworks  Ad  prevented  him  from  supplying  any  part  of 
the  town  except  his  own  land  and  the  mills  or  buildings  which 
might  be  built  thereon.  He  claimed  before  the  arbitrators  and 
umpire  £14,655  for  the  land  taken,  and  £7475  for  the  prospective 
profit  to  be  derived  by  supplying  from  his  reservoir  (which  the 
company  did  not  propose  to  take)  water  to  the  mills  which  might 
be  built  on  his  other  land. 
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L.  JJ.  The  company  objected  that  this  head  of  damage  was  too  remote, 

1875        and  that  the  nmpire  (before  whom  the  questions  came,  the  arbitrators 

BiFLET      having  differed)  conld  not  receive  the  evidence ;  the  umpire^  bow- 

Gb^bat      ®^^>  decided  to  receive  the  evidence,  allowing  the  company  the 

NoBTBEBN    benefit  of  the  objection.    The  umpire  finally  awarded  £15,448  for 

purchase-money  and  damage  within  the  meaning  of  the  Acts. 

The  company  applied  to  the  Court  of  Queen's  Bench  for  a  rale 
nisi  to  set  aside  the  award,  on  the  ground  that  the  umpire  had 
awarded  compensation  for  the  loss  of  prospective  profits  of  supply* 
ing  water ;  but  the  Court  refused  to  grant  the  rule,  being  appa- 
rently of  opinion  that  the  question  ought  to  be  decided  on  an 
action  to  be  brought  by  the  Plaintiff  for  his  purchase-money. 

The  Plaintiff  then  filed  the  bill  in  this  suit  for  specific  per- 
formance of  the  contract. 

The  company  by  their  answer  said  that  the  umpire  had  during 
the  reference  admitted  and  had  acted  on  evidence  as  to  prospective 
profits,  and  had  allowed  the  whole  or  a  great  part  of  the  sun 
claimed  by  the  Plaintiff  on  that  head ;  they  further  said  that  the 
umpire  had  no  power  to  award  such  compensation,  and  that  the 
award  was  therefore  bad. 

At  the  hearing  before  the  Master  of  the  Bolls,  Mr.  WiBs,  Q.C., 
the  umpire,  was  examined,  and  stated  that  he  had  awarded  £3153 
in  respect  of  the  reservoir,  being  of  opinion  that  the  land  on  which 
it  stood  was  valueless  for  any  other  purpose,  but  that  the  other 
land  would  in  time  inevitably  be  covered  with  mills  which  would 
be  supplied  from  the  reservoir;  and  that  if  Mr.  Bijiey  did  not  get 
this  sum  he  would  be  that  sum  out  of  pocket,  if  his  other  land  was 
taken  from  him  and  paid  for. 

The  Master  of  the  Bolls  made  a  decree  for  specific  perform- 
ance. 

The  company  appealed.  On  the  appeal  the  evidence  of  Mr. 
WUU  and  the  shorthand  writer's  notes  of  the  proceedings  in  the 
arbitration  were  referred  to. 

Mr.  Hawkins,  Q.C.,  and  Mr.  Fry,  Q.C.  (Mr.  Speed  with  them), 
for  the  Appellants : — 

There  are  many  things  which  may  injuriously  affect  land,  for 
which  things  the  owner  can  get  no  compensation ;  as,  for  instance. 
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depriying  him  of  his  yiew.    The  land  taken  has  been,  no  doubt,  L.  JJ. 

valaed,  and  the  full  prospective  value  on  account  of  the  mills  to  id75 

be  built  has  been  allowed,  and  no  addition  ought  to  be  made  for  umxr 

the  profits  on  the  water  to  be  supplied.    In  Beg.  v.  Metropolitan  q^^j. 

Board  of  Works  (1)  the  question  was  whether  the  land  taken  was  Nobthem 

.    .       .  1  rt.  \  mi  .  I  1  1  ^         ^  RaILVAY  CO. 

mjunously  a&cted*    The  reservoirs  ought  only  to  be  valued  as  so       

roach  land.  It  is  possible  that  their  value  as  reservoirs  may  be 
diminished  because  the  company  has  taken  this  other  land,  but 
that  is  not  a  ground  for  compensation :  Chamberlain  v.  West  End 
of  London,  dte..  Railway  Company  (2);  Bieket  v.  Metropolitan 
Railway  Company  (3).  What  the  umpire  has  valued  is  not  the 
damage  done  to  the  land  taken,  but  the  possible  profits  on  other 
land:  Duke  of  Buecleueh  v.  Metropolitan  Board  of  Works  (4). 
The  destruction  of  a  neighbourhood  or  the  driving  away  cus- 
tomers is  no  ground  for  compensation.  The  award  cannot  stand  if 
the  umpire  has  improperly  received  evidence  on  these  heads,  and 
if  be  had  before  him  claims  for  lands  A,  B.^  and  C,  when  he  could 
award  compensation  in  respect  of  C.  only. 

Mr.  Southgaie,  Q.C.,  and  Mr.  T.  C.  Wright,  for  the  Plaintiff, 
were  not  called  upon. 

Sib  W,  M.  James,  L.  J. : — 

The  only  reason  for  bringing  this  appeal  must  be  that  the 
Appellants  are  a  wealthy  railway  company  disposed  to  fight  every- 
thing in  every  way  they  can.  It  appears  to  me  that  the  decision 
of  the  Master  of  the  Bolls  is  in  accordance  with  every  principle 
of  this  Court  and  of  the  Courts  of  Common  Law. 

Mr.  BipUy  had  some  of  his  land  taken  from  him.  He  was 
entitled  to  have  compensation  awarded  for  that  land.  The  Act  of 
Parliament  (8  Yict  c.  18,  s.  63)  says  that  in  estimating  that  com- 
pensation the  jury  or  the  arbitrators  are  to  take  into  consider- 
ation the  damage  occasioned  by  severance  from  other  lands  of 
the  owner,  or  otherwise  injuriously  affecting  such  other  lands. 
'*  Injuriously  affecting  '*  in  that  case  must  be  another  term  for 
damaging,  and  does  not  mean  injuriously  affecting  by  way  of 

(1)  Law  R«p.  4  Q.  B.  358.  (3)  Law  Rep.  2  H.  L.  175. 

^2)  2  B.  &  S.  605.  (4)  Ibid.  5  H.  L.  418. 

Vol.  X.  2L  1 
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L.  JJ.      Tiolation  of  any  legal  right.    He  was  to  be  compensated  for  any 

1S75        damage  done  to  his  other  land.    He  says  that  he  is  very  mac4i 

]^^^      damaged  as  to  his  other  land  by  the  diminution  in  value  of  a 

Q^'  ^      reservoir,  which  is  left  upon  his  hands,  and  which  will  probably 

NoRTHEBN    supply  some  water,  but  which  was  intended  to  supply  a  ^reat  deal 

more.    This  water  he  is  now  prevented  from  supplying  by  reason 

of  the  acts  of  the  railway  company,  and  that  was  a  damage  to  be 
ascertained  in  some  way  or  another.  It  was,  therefore,  a  matter 
fully  within  the  jurisdiction  of  the  arbitrators  and  umpire  to 
ascertain,  in  the  beet  way  they  could,  what  the  amount  of  reason- 
able compensation  was  to  be.  In  ascertaining  the  amount,  the 
word  **  profits "  was  used,  upon  which  the  whole  thing  seems  to 
me  to  turn.  It  is  said  that  that  must  mean  profits  of  trade,  and 
that  tiie  umpire  could  not  go  into  profits  of  trade.  That  is  a 
mere  play  upon  words.  It  is  spoken  of  as  profit  in  the  same  way 
as  the  rents  and  profits  of  an  estate  are  spoken  of.  The  umpire 
had  this  in  his  mind ;  and  if  the  argument  founded  on  the  word 
*^  profits "  has  any  foundation,  it  was  a  clear  ground  upon  which 
the  Court  of  Queen's  Bench  ought  to  have  set  aside  the  award. 
That  Court  did  not  do  so,  and  there  is  not  anything  before  us  that 
was  not  before  that  Court.  It  is  said  that  we  have  nothing  to  do 
with  the  ultimate  decision  to  which  the  umpire  came,  and  that  we 
have  nothing  to  do  witli  what  passed  in  his  mind,  but  that  the 
mere  fact  that  he  accepted  evidence  addressed  to  something  called 
'' profits  "  is  quite  sufficient  to  shew  that  he  usurped  a  jurisdiction 
which  did  not  belong  to  him,  and  that  therefore  the  whole  award 
18  void.  But  if  that  was  so,  the  rule  applied  for  in  the  Court  of 
Queen's  Bench  ought  to  have  been  granted.  The  Judges,  however, 
refused  to  grant  the  rule,  and  said  they  could  see  no  objection  to 
the  award. 

I,  too,  can  see  no  objection  to  the  award.  I  am  bound  to  say 
that  I  do  not  know  any  other  mode  by  which  the  learned  umpire 
could  have  arrived  at  a  conclusion  and  satisfied  himself  properly 
as  to  the  damage  than  the  mode  which  he  adopted.  Mr.  iiipfejr 
says :  **  If  you  had  left  me  alone  I  should  have  made  so  much 
profit ;  you  have  interfered,  I  shall  suffer  so  much  loss ;  pay  me 
the  difference."  It  appears  to  me  quite  shocking  that  a  railway 
company  should  take  a  man's  property  and  not  pay  him  for  the 
damage  occasioned  to  him. 


Railway  Co. 
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I  am  of  opinion  that  the  decree  of  the  Master  of  the  Bolls  is       L.  JJ. 
perfectly  right.  1875 

RiFLET 

Sib  G.  Mellish^  L  J. : —  v. 

Gbsat 
I  am  of  the  same  opinion.    The  first  question  is,  whether  the    Nobtbbbk 

umpire  was  entitled  to  enter  into  the  question  how  far  Mr.  Bipley 

was  damaged  by  reason  of  his  losing  the  sale  of  the  water  from 

his  reservoirs  to  mills  which  would  thereafter  be  built  upon  the 

property  which  was  taken  by  the  railway  company.    I  think  that 

the  umpire  was  clearly  entitled  to  go  into  that  question.    This  is 

not  a  case  like  Bicket  y.  MeiropolUafh  Baiiway  Company  (1)  and 

the  Tarious  cases  in  which  the  Courts  have  had  to  consider  how 

far  a  person,  no  part  of  whose  land  is  takeii,  can  recover  on 

account  of  his  land  being  injuriously  affected.    In  this  case  a 

considerable  quantity  of  Mr.  Bipley  8  land  is  actually  taken.    Then, 

in  assessing  the  value  of  that  property,  the  umpire  is  entitled  to 

consider  bow  much  the  other  property  of  Mr.  Bipley  has  been 

damaged  by  reason  of  this  property  being  taken. 

It  appears  that  Mr.  Bipley  had  constructed  these  reservoirs  for 

the  express  purpose  of  supplying  water  to  mills.    Then  by  an  Act 

of  Parliament  he  was  prevented  from  selling  water  except  for  the 

supply  of  mills  or  buildings  erected  upon  his  own  land.    In  that 

position  of  things  a  large  portion  of  his  land  is  taken,  and  of 

course  it  necessarily  follows  that  a  large  portion  of  the  value  of 

the  reservoirs  is  taken  from  him.    It  seems  to  me  quite  clear  that 

his  property  in  the  reservoirs  being  prejudiced  by  reason  of  his 

other  land  being  taken  by  the  railway  company,  that  loss  is  a 

proper  head  of  compensation. 

.    But  it  is  said  that  even  then  the  umpire  ought  not  to  have 

admitted  evidence  as  to  the  prospective  profits  which  would  be 

made  by  selling  the  water  to  the  mills  to  be  built    Now,  I  confess 

I  do  not  see  how  it  was  possible  that  the  umpire  could  discover 

what  loss  Mr.  Bipley  had  sustained  by  reason  of  his  being  deprived 

of  the  advantage  of  selling  the  water  from  his  reservoirs  to  the 

mills  without  going  into  evidence  of  what  those  profits  would  be. 

No  doubt  there  are  deductions  to  be  made  from  the  gross  profits, 

and  when  the  profits  are  ascertained  it  has  to  be  considered  that 

(1)  Law  Kep.  2  H.  L.  175. 

2X2  1 
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L.  JJ.       the  compensation  will  be  given  at  once»  whereas  the  profits  would 

1875        only  be  gained  at  a  future  time,  and  would  only  be  gained  at  a 

RiPLST      certain  risk  and  certain  expense.    All  those  deductions  are  to  be 

Gmeat      i^«wie ;  but  I  do  not  know  how  the  yalue  of  such  property  can 

XoRTHEBw    possibly  be  ascertained  unless  you  commence  by  ascertaining  the 

'  profits,  and  then  make  all  proper  deductions. 

I  am  of  opinion,  therefore,  that  the  endence  of  profits  was 
properly  received,  although  I  also  think  that  if  it  had  been  im- 
properly received,  that  would  not  be  a  reason  for  setting  aside  the 
award,  unless  it  had  been  acted  upon;  but  in  my  opinion  it  was 
properly  received  for  the  purpose  of  arriving  at  what  was  the  real 
sum  to  be  awarded,  making  all  proper  deductions.  There  is 
nothing  to  shew  that  the  umpire  did  not  make  all  proper  deduc- 
tions. He  gave  nothing  like  the  sum  which  was  claimed,  and  it 
must  be  assumed  that  he  reduced  it  by  making  proper  deductioDs. 
I  am  of  opinion,  therefore,  that  the  award  is  perfectly  valid, 
and  that  this  appeal  ought  to  be  dismissed  with  costs. 

Solicitors  for  the  PlaintifiT:  Messrs.  Emmet  <&  Son. 
Solicitors  for  the  Defendants:  Messrs.  Field,  Eoseoe,  dt  Co. 


L.JJ,  WILCOCKS  V.  CABTEE. 

1875  [1875    W.    13.] 

Aprt'l  20.  Injunction^Couri  of  Probat&^Orant  qf  Jdminutration'-Deed. 

By  a  deed  made  between  the  residnaiy  legatee  under  a  will  And  some  of 
the  other  next  of  kin,  after  reciting  that  the  will  had  heeu  made,  but  a  draft 
only  of  it  had  been  found,  and  that  the  other  next  of  kin  were  desirous  of 
giving  full  effect  to  the  will,  the  other  uext  of  kin  assigned  to  the  residuary 
legatee  the  estate  of  the  testator.  One  of  the  other  next  of  kin  afterwards 
applied  for  administzation  to  the  estate  of  the  testator  aa  if  he  had  died 
intestate :— • 

Held,  that  the  Court  of  Chancery  had  jurisdiction  to  restrain  proceedings 
in  the  Court  of  Probate ;  but  that  on  the  construction  of  the  deed  there 
was  nothing  in  it  to  prevent  the  other  next  of  kin  from  obtaining  admimV 
tration. 

Order  of  Bacon,  Y.C.,  discharged. 

James  CABTEB,  a  yeoman,  died  in  1874  possessed  of  consider- 
able property.    At  his  death  no  will  of  his  could  be  found,  but  the 
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draft  of  a  will  was  foand  purporting  to  give  the  principal  part  of       L.  JJ. 
his  property  to  his  niece,  Jane  Wilcoeks  (then  Jane  Carter),    After       1876 
some  interviews  between  William  Carter^  Ednrnnd  Carter,  and     wiloocks 
Jane  Carter y  who  were  three  of  the  four  next  of  kin,  a  deed  dated     c^^^br 
the  25th  of  March,  1874,  was  prepared  and  executed  by  them.  

By  this  deed,  after  reciting  that  Jamea  Carter  duly  made  his  will, 
dated  the  3rd  of  October,  1870,  whereby  he  devised  all  his  real 
estate  (subject  to  charges)  and  bequeathed  his  personal  estate  to 
his  niece,  Jane  Carter,  and  appointed  her  sole  executrix;  and 
reciting  the  death  of  Jamea  Carter,  and  that  William  Carter ^ 
Thomas  Carter,  Edmimd  Carter,  and  Jane  Carter  were  his  sole  next 
of  kin ;  and  reciting  that  the  will  had  not  then  been  discovered, 
bat  that  William  Carter  and  Ednwnd  Carter  were  satisfied,  from  a 
reference  to  the  draft  of  the  will  which  had  been  preserved,  and  from 
the  declarations  of  the  attesting  witnesses  thereto,  that  a  will  to 
the  recited  pnrport  and  effect  was  duly  executed  on  the  day  it 
purported  to  bear  date,  and  had  not  been  revoked  or  altered ;  and 
reciting  that  Thomas  Carter,  one  of  the  next  of  kin,  was  of  weak 
intellect  and  incapable  of  entering  into  any  arrangement ;  and 
reciting  that  William  Carter  and  Edmund  Carter  were  desirous  of 
giving  full  effect  to  the  said  will  as  far  as  respected  any  estate  or 
interest  in  the  real  and  personal  estate  to  which  they  would  have 
been  entitled  in  the  event  of  the  testator  having  died  intestate ; 
It  was  witnessed  that  for  effectuating  the  said  purpose,  and  in  con- 
sideration of  the  premises,  William  Carter  thereby  granted  and 
confirmed  unto  Jane  Carter,  her  heirs  and  assigns,  all  the  testa- 
tors real  estates,  and  all  the  estate  and  right  of  him  the  said 
Wmiam  Carter,  as  heir-at-law,  in  the  hereditaments  thereinbefore 
assured :  To  hold  the  same  subject  and  charged  as  in  the  said  will 
was  mentioned :  And  for  further  effectuating  the  purposes  afore- 
said, and  in  consideration  of  the  premises,  the  said  William  Carter 
and  Edmimd  Carter  thereby  assigned  unto  Jane  Carter,  her 
executors,  administrators,  and  assigns,  all  and  every  the  parts, 
shares,  and  interests  of  them  or  to  which  they  would  have  been 
entitled  if  James  Carter  had  died  intestate  of  and  in  his  personal 
estate  and  effects.  The  deed  also  contained  a  covenant  by  William 
Carter  and  Edmtmd  Carter  for  further  assurance* 

In  October,  1874,  Edmtmd  Carter  took  proceedings  to  obtain 
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L.  JJ.      letters  of  administration  to  the  estate  of  James  Carter  as  if  he  had 
1875       died  intestate.    A  caveat  was  entered  on  behalf  of  Jane  Carter 
WiLcocEB    (then  Jane  WUcocks^  and  an  application  on  her  behalf  was  made  to 
Oarteb.     ^^®  Court  of  Probate,  to  stay  proceedings  until  an  application  could 
—        be  made  to  the  Court  of  Chancery.    The  Judge  of  the  Court  of 
Probate  refused  to  stay  the  proceedings ;  and  the  bill  in  this  suit 
was  then  filed  by  Jane  WUeoeks  and  her  husband  against  WSUam 
Carter  and  Edmund  Carter,  stating  the  deed  of  1874  and  the  pro- 
ceedings before  the  Court  of  Probate,  and  praying  for  an  injunc- 
tion to  restrain  Wtttiam  Carter  and  Edmund  Carter  from  proceed- 
ing to  take  out  letters  of  administration  to  James  Carter. 

In  the  proceedings  before  the  Court  of  Probate  William  Carter 
and  Edmund  Carter  had  alleged  that  they  had  executed  the  deed 
without  legal  advice,  and  that  it  was  not  binding  on  them. 

The  Vice-Chancellor  Bacon  granted  an  injunction ;  as  reported  (1). 
The  Defendants  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  JoOiffe,  for  the  Defendants,  said  that 
Oaacayne  v.  Chandler  (2)  and  Sheffield  y.  Duehess  of  Buckingham^ 
shire  (3)  were  quite  different,  as  in  each  of  those  eases  there  was 
an  agreement  not  to  dispute  the  will.  Moreover  this  deed  was 
voluntary,  and  would  not  be  enforced. 

Mr.  Kay,  Q.C.,  and  Mr.  Caldeeott,  for  the  Plaintiffs : — 

As  long  as  this  deed  stands,  the  Defendants  cannot  dispute  the 
validity  of  the  wilL  They  have  distinctly  admitted  it,  and  they 
have,  as  far  as  they  can,  confirmed  it ;  they  cannot  now  be  heard 
to  say  that  there  was  no  will.  The  recitals  in  the  deed  contain  a 
clear  admission  of  the  will,  against  which  the  Defendants  cannot 
go.  It  is  possible  that  even  if  they  obtain  administration,  they 
will  be  obliged  to  convey  to  us ;  but  we  have  a  right  to  take  under 
the  will.  It  is  clear  that  this  Court  has  jurisdiction  to  restrain 
proceedings  in  the  Court  of  Probate.  The  Defendants  suggest 
that  the  deed  is  invalid,  but  how^can  that  question  be  determiued 
except  in  this  Court  ?  It  will  be  absurd  to  put  the  parties  to  the 
enormous  expense  of  litigating  the  question  of  will  or  no  will, 

(1)  Law  Rep.  19  Eq.  327.  (2)  3  Sw.  418,  n. 

(3)  1  Aik.  628. 
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when  if  there  is  a  will  it  cannot  be  acted  on.    There  will  be  no       L.  JJ. 
-difficnlty,  as  it  is  clear  that  if  all  the  parties  interested  concar,        1875 

the  Court  of  Probate  will  either  grant  probate  or  administration,  as  wilcocks 

the  parties  may  wish.    It  is  constantly  done  in  cases  of  compromise.  Qj^^^g^ 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellor  has  pro- 
ceeded upon  an  incorrect  view  of  what  the  deed  is,  and  of  what 
the  consequences  of  that  deed  onght  to  be.  The  deed  consists  of 
two  parts ;  one  is  the  statement  of  a  matter  of  fact  which  may  or 
may  not  amount  to  an  estoppel,  or  to  something  in  the  nature  of  an 
•estoppel,  and  may  or  may  not  be  evidence  against  the  parties  who 
have  made  that  statement  under  their  hands  and  seals  when  that 
•deed  is  pleaded  in  any  Gourt ;  but  amounts  to  no  contract  or  bargain 
of  any  kind.  It  is  a  statement  made*  no  doubt,  for  the  purpose  of 
introducing,  the  second  or  operative  part  of  the  deed,  but  a  state- 
ment which  gives  the  Court  no  right  to  interfere.  The  Defendants 
have,  out  of  their  mere  bounty,  given  that  statement  of  an  admis- 
«on.  They  say,  "  We  believe  that  there  was  a  will ;  we  believe 
that  it  has  not  been  revoked  or  altered,  and,  so  far  as  we  are  con- 
•cemed,  we  give  you  the  whole  of  the  parts  and  shares  which  we 
should  have  been  entitled  to  in  the  event  of  an  intestacy."  That 
is  the  whole  of  what  they  have  done.  They  have  never  entered 
into  a  bargain  to  say  they  would  not  allege  that  there  was  not  a 
will ;  they  merely  say,  *'  Assuming  that  there  has  been  a  will,  if  it 
has  been  revoked  we  still  will  give  you  the  benefit  of  that  will 
which  once  existed."  That  deed  is  complete,  and  there  is  nothinnr 
whatever  inequitable  in  their  proceeding  to  take  out  administra- 
tion. It  is  quite  obvious  that  the  question  of  will  or  no  will  must 
*he  determined,  and  the  Court  of  Probate  is  the  place  in  which  it 
must  be  determined.  There  is  another  person  whose  interests  are  in- 
Tolved,  and  it  must  be  determined  whether  there  should  be  probate, 
or  administration  eum  testamento  annexe,  or  simple  administration. 

That  being  so,  it  appears  to  me  that  we  should  be  doing  a  great 
wrong  if  we  were  to  interfere  with  the  Court  of  Probate  in  trying 
that  question,  and  were  to  bring  the  matter  into  this  Gourt,  where 
we  have  no  power  to  grant  administrations,  or  to  say  in  what 
shape  administration  should  be  granted.    We  should   be  inter- 


Cabteb. 
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L.  JJ.      fering  where  we  have  no  means  of  interfering  properly  and  bringing 
1875       the  matter  to  a  conclusion.     There  seems  to  be  an  estate  of  some 
WiLoooKs    importance,  and  it  is  quite  necessary  there  should  be  a  proper  legal 
personal  representative  constituted. 

It  appears  to  me  that  the  case  on  which  the  Vice-Chancellor 
proceeded  has  no  bearing  upon  the  matter.  That  was  a  violation  of 
a  positive  agreement :  but  here  there  is  no  agreement,  expressed  or 
implied,  against  the  provisions  of  which  the  Defendants  are  acting* 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  No  doubt  this  Court  has  jurisdiction 
to  restrain  parties  from  applying  for  the  grant  of  an  administration 
or  applying  for  probate,  and  the  Court  will  so  restrain  them  if  it  is 
necessary  for  the  purpose  of  enforcing  a  contract  which  they  have 
entered  into,  or  enabling  this  Court  properly  to  administer  the 
estate  when  the  Court  has  got  the  estate  under  its  control. 

But  the  question  here  is  whether  the  grant  of  this  administration 
will  interfere  with  the  proper  rights  of  the  Plaintiffs,  Now,  it  is- 
quite  clear  that  the  grant  of  administration  to  the  Defendants  will 
not  prevent  this  Court  from  giving  full  effect  to  the  operative  part 
of  the  deed.  The  operative  part  of  the  deed  consists  of  an  assign- 
ment of  the  interest  which  the  Defendants  had  as  next  of  kin  and 
as  heir-at-law  in  the  real  and  personal  estate  of  the  testator ;  and 
of  course  the  mere  fact  that  they  have  obtained  the  grant  of  an  ad- 
ministration would  not  at  all  prevent  this  Court  from  carrying  into 
full  effect  this  deed.  Then  it  was  said,  that  there  is  contained,  not 
in  the  actual  operative  part  of  the  deed,  but  in  the  recitals  and  the^ 
commencement  of  the  operative  part  of  the  deed,  a  covenant,  not 
express  but  implied,  that  the  Defendants  will  do  nothing  to  prevent 
the  Plaintiffs  from  obtaining  probate ;  but  in  my  opinion  there  is 
no  such  covenant  to  be  implied. 

[His  Lordship  then  stated  the  contents  of  the  deed,  and  observed 
that  the  recital  as  to  one  of  the  next  of  kin  being  incapable  of 
entering  into  any  arrangement  with  respect  to  the  estate  of  the 
said  James  Carter^  seemed  to  have  been  inserted  for  the  express^ 
purpose  of  shewing  why  the  parties  did  not  covenant  that  they 
would  not  oppose  the  will  and  would  allow  probate  of  the  will  to 
be  granted.] 
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The  deed  was  volnntary,  and  I  see  no  reason  why  the  Court       L.  JJ. 
should  giye  to  it  an  effect  beyond  its  plain  purport.    All  that  it       1875 
bound  the  grantors  to  was  a  grant  of  their  interest  whether  there     wilcooes 
was  a  will  or  not,  and  the  grant  of  administration  will  not  prevent     q^^teb 

this  CoxxTi  from  giving  full  effect  to  it ;  and  as  the  Court  of  Pro-        

bate,  no  doubt,  will  give  full  effect  to  the  evidence  contained  in 
these  recitals,  just  as  this  Court  would  do,  I  cannot  see  any  reason 
for  granting  the  injunction. 

The  order  for  an  injunction  will  be  discharged,  and  the  motion 
in  the  Court  below  refused  with  costs. 

Solicitors  for  the  Plaintiffs :  Mr.  B.  T.  Jarvia,  agent  for  Mr.  J.  B. 
Ficard,  KirJcby  Lomdale. 

Solicitors  for  the  Defendants :  Messrs.  Bower  &  Cotton. 


In  re  LORD  ARDEX'S  ESTATES.  L.  Jj, 

1875 
Frtictice — Lands  Claiues  Act— Funds  dealt  with  in  different  Branches  of  the  — v^ 

Court.  May  3. 

Where  two  funds  paid  into  Court  under  the  Lands  Clauses  Act  have  heen 
dealt  with  by  different  branches  of  the  Court,  and  it  is  desired  to  deal  with 
both  funds  at  the  same  time,  the  Court  will  give  leave  to  present  one  Peti- 
tion in  both  matteiB  in  one  branch  of  the  Court,  without  transferring  either 
of  the  matters 

In  this  case  a  portion  of  Lord  Arden's  settled  estates  were  taken 
by  the  Direct  Fortsmouth  Bailway  Company^  and  the  purchase- 
money  paid  into  Court;  and  in  July,  1861,  an  order  was  made  by 
Vice-Chancellor  Stuart,  the  predecessor  of  Vice-Chancellor  fioff, 
for  inyestment  of  the  purcbase-money,  and  payment  of  the  divi- 
dends to  the  tenant  for  life. 

Another  portion  of  the  estates  was  afterwards  taken  by  the 
Peterefidd  Bailway  Company ^  and  the  purchase-money  paid  into 
Court;  and  in  December,  1864,  an  order  was  made  by  Vice- 
.  Chancellor  Wood^  the  predecessor  of  Vice-Chancellor  Bacon,  for 
inyestment  and  for  payment  of  the  dividends  to  the  tenant  for 
life. 

Both  companies  had  since  been  amalgamated  with  the  London 
and  South  Weelern  Bailway,  and  the  tenant  for  life  being  dead, 
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L.  JJ.      the  succeeding  tenant  for  life  proposed  to  obtain  an  order  for  pay- 
1875       ment  of  the  dividends  to  him.    For  this  purpose  it  was  desired 

jii  re  that  only  one  Petition  should  be  presented  in  both  matters. 
Lord  Abdbn's 
E8TAT18.  1^^  j^  Henderaon  now  applied,  on  behalf  of  the  tenant  for  lifi», 
to  the  Lords  Justices  that  the  matter  in  Vice-chancellor  Baeon*8 
Court  might  be  transferred  to  Vice-Chanoellor  HalFs  Court,  or 
else  that  one  Petition  might  be  presented  in  both  matters  in  the 
Court  of  Vice-Chancellor  HaH.  The  consent  of  both  Vice-Chan- 
cellors  had  been  obtained.  He  referred  to  Be  Browsers  Truds  (1), 
where  one  of  the  matters  was  ordered  to  be  transferred. 


The  Lords  Justices  granted  permission  to  present  one  Petition 
in  both  matters  in  Vice-Chancellor  HalTB  Court. 


Solicitors :  Messrs.  Cope^  Bose^  <&  Pearson. 


L.  J  J.  Ex  parte  WHITTAKER.    In  re  SHACKLETOK 

1875 

%^v^  Bankruptcy — MisrepreaentcUian — Rescinding  Contract — Purchaac  hy  Debtor  on 

AprH  22.  Credit  pending  Bankruptcy  Frooeedings, 

On  the  23rd  of  November  S,  was  served  with  a  debtor's  sammons  for  a 
debt  slightly  exceeding  £50,  and  on  the  1st  of  December  committed  an  act 
of  bankruptcy  by  non-compliance  with  i  ti  On  the  3rd  of  December  the  creditor 
filed  and  served  a  petition  for  adjadication.  On  the  5ih  of  December  S,  bought 
wool  at  an  auction,  and  called  for  it  on  the  12th.  The  vendor,  being  unaware 
of  his  embarrassed  circumstances,  allowed  him  to  take  it  away  without  his  pay- 
ing for  it,  and  without  his  making  any  representation  as  to  payment.  On  the 
14th  (Monday)  8,  was  adjudged  bankrupt^  not  having  taken  any  steps  to 
oppose  the  adjudication.  He  had  not  sold  any  of  the  wool,  nor  did  it  appear 
that  he  had  attempted  to  raise  money  on  it : — 

Beld  (affirming  the  decision  of  the  Chief  Judge,  who  had  reversed  the 
decision  below),  that  the  trustee  was  entitled  to  retain  the  wool  as  against 
the  vendor,  for  that  the  above  facts  did  not  furnish  sufficient  reason  for 
assuming  that  8,  did  not  intend  to  pay  for  the  wool 

Semhle,  that  if  it  had  been  made  out  that  8,  did  not  intend  to  pay  for  the 
wool,  the  vendor  would  iiave  been  entitled  to  rescind. 

1  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  reversing 
that  of  the  Judge  of  the  Halifax  County  Court. 

(1)  14  W.  R.  298. 
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On  the  23rd  of  NoTember,  1874,  John  Shackldon^  a  wool  manu-  L.  JJ. 
facturer  at  Halifax,  was  served  with  a  debtor's  summons  by  a  1875 
Mr. Bafffff  for  a  debt  not  mach  exceeding  £50.  On  the  Ist  of  ExparU 
December,  ShaeMeton  committed  an  act  of  bankruptcy  by  failing  Whittakdu 
to  comply  with  the  requirements  of  the  summons.  On  the  3rd  of  shackleton, 
December  a  bankruptcy  petition,  founded  on  this  act  of  bank- 
ruptcy,  was  filed  by  Bag^,  and  was  served  upon  Shaekleton.  The 
14th  of  December  was  fixed  for  the  hearing  of  the  petition. 
On  the  5th  of  December  Shaekleton  attended  a  sale  by  auction 
of  various  lots  of  wool,  which  was  held  at  the  Mechanics'  HaU, 
Halifax,  by  Mr.  Frederick  Whittal'er,  and  at  this  sale  Shaekleton 
bid  for  and  was  declared  the  purchaser  of  three  sheets  and  three 
bales  of  wool,  for  £61  lOs.  6d.  Whittaker  was  entitled  by  the 
conditions  of  sale  to  be  paid  for  the  goods  before  delivery,  but,  as 
he  believed  Sha/Meton  to  be  well  ofi",  he  allowed  him  to  take  the 
goods  away  on  Saturday,  the  12th  of  December,  without  paying 
for  them.  On  the  14th  of  December  Sha/ikleton  was  adjudicated 
a  bankrupt  in  his  absence.  He  had  given  no  notice  of  his  inten- 
tion to  dispute  the  adjudication.  On  the  19th  of  December 
Whiiiaker  for  the  first  time  became  aware  of  the  bankruptcy  pro- 
ceedings by  seeing  the  adjudication  advertised  in  a  Halifax  news- 
paper,  and  on  the  21st  of  December  he  gave  notice  to  the  trustee 
that  he  claimed  to  rescind  the  contract  on  the  ground  of  fraud, 
and  demanded  to  have  the  wool  returned  to  him.  The  wool  had 
remained  in  Shaekleton's  possession,  and  it  did  not  appear  that  he 
had  attempted  to  raise  money  on  it.  The  trustee  having  refused 
to  comply  with  the  vendor's  demand,  application  was  made  to  the 
County  Court.  The  Judge  was  of  opinion  that  the  bankrupt  must 
be  taken  to  have  bought  the  wool  without  any  intention  of  paying 
for  it,  and  that  his  not  informing  the  vendor  of  the  pending  bank- 
ruptcy petition  amounted  to  fraud.  His  Honour  accordingly 
ordered  the  trustee  to  deliver  up  the  wool  to  Whittaker,  The 
trustee  appealed,  and  the  Chief  Judge  reversed  the  decision  of  the 
County  Court  Judge  (1).     Whittaker  appealed. 

T?  v»  1-  ordinary  course   of  commerce.     The 

(1)  18<6.  Feb.  lo.  ^^^^  ^j^.^^^  ^^^^  ^^^  ^.^^^  Carr^oot 

Sm  James  Bacon,  C.J. :—  v.JFV>u^Arc(6M.&  W.358),ioalv.  Qreen 

This  is  an  exceedingly  hard  case.      (15  M.  &  W.  216^  Noble  v.  Adams  (7 

Bat  still  the  transaction  was  one  in  the      Taunt.  59)  contain  a  principle  which 
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Mr.  Ambrose,  Q.O.,  for  the  Appellant : — 

The  trustee  cannot  take  these  goods  unless  he  adopts  the  con- 

Ex  parte      tract. 

Whittaker. 

In  re  [The  LOBD  JusTiOE  Mellibh  : — If  an  uncertificated  bankrupt 

" *  buys  goods,  and  the  vendor  delivers  them,  surely  the  trustee  can 

lay  hold  of  them.] 

I  submit  not,  except  subject  to  the  vendor's  rights  as  to 
rescinding. 

[The  Lord  Justice  Mbllish: — ^Here  specific  goods  were 
bought — the  property  passed.  Is  it  not  too  late  to  rescind  after 
bankruptcy  ?] 

If  a  party  defrauded  elects  to  rescind  the  contract,  the  property 


cannot  be  dlBputed.  When  a  fraud  is 
committed,  no  legal  right  is  acquired 
by  it.  All  these  decisions  proceeded 
upon  the  ground  that  a  fraud  had  been 
committed.  The  only  evidence  in  the 
present  case  is  that  proceedings  in  bank- 
ruptcy had  been  commenced  against  a 
trader,  and  that  before  any  adjudication 
had  been  made  against  him,  he  went  in 
the  ordinary  course  of  his  business  and 
bought  .goods  at  an  auction,  without 
telling  the  vendor  that  a  bankruptcy 
petition  had  been  presented  against 
him.  It  is  said  that  the  concealment 
of  the  petition  was  a  fraud.  I  can  find 
no  authority  for  that.  It  is  not  like 
the  case  of  the  concealment  of  the  loss 
of  a  ship  from  an  underwriter,  as 
has  been  suggested.  In  each  of  the 
coses  cited  a  fraud  had  been  found  by 
a  jury.  But  here,  without  a  particle 
of  evidence,  without  a  shadow  of  reason, 
I  am  asked  to  convict  this  man  of 
fraud.  How  can  I  guess  what  sort  of 
defence  he  might  have  had  to  the  pro- 
ceedings in  bankruptcy  ?  It  is  true  he 
was  afterwards  adjudicated  a  bank- 
rupt, but  he  might  well  have  thought 
that  he  had  a  good  defence.  In  both 
the  cases  relied  on  the  fraud  had  been 


found  as  a  fact  by  the  jury,  and  in 
Load  V.  Oreen  the  decision  really 
went  upon  a  question  of  order  and  dis- 
position, which  does  not  arise  here.  If 
the  vendor  chose  to  part  with  hia  goods 
without  getting  ready  money  for  them, 
so  much  the  worse  for  him.  I  should 
be  glad  if  I  could  decide  in  his  favour, 
but  I  cannot  do  so  without  violating 
well-settled  principles  of  law.  It  is 
said  that  the  trustee  is  acting  inequit- 
ably or  dishonestly  in  quarrelling  with 
the  decision  of  the  county  court,  and 
that  the  Court  ought  to  compel  its  own 
officer  to  do  that  which  is  just.  But 
the  case  is  quite  different  from  Ex  parte 
James  (Law  Rep.  9  Ch.  609).  If  I  were 
to  decide  in  favour  of  the  Bespondent,  I 
must  hold  that  it  is  the  bounden  duty  of 
every  man  who  goes  into  the  market  to 
buy  goods,  to  disclose  to  the  vendor  the 
state  of  his  affairs.  Concealment  there 
was  none  in  this  case ;  misrepresenta- 
tion there  was  none;  ill-luck  on  the 
part  of  the  vendor  there  certainly  wis. 
However  hard  it  may  be  on  him,  I 
must  hold  that  these  goods  which  he 
sold  an<^  parted  with  on  credit  passed 
to  the  trustee  in  the  bankruptcy. 
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revests :  C<yrnfoGt  v.  Fowke  (1) ;  Noble  v.  AdavM  (2).    Here  there       L.  JJ. 
was  manifest  fraud ;  the  goods  mast  have  been  bought  without  any        1875 
intention  of  paying  for  them.    The  purchaser  got  the  goods  on     Sxparu 
Saturday,  knowing  that  he  must  be  made  bankrupt  on  Monday,  Whittakeb. 
for  he  had  not  resisted  the  adjudication.  Shac^letoh. 

[The  LoBD  JusTiGB  Mellish  : — That  rather  tends  to  shew  a 
fraudulent  getting  possession  of  the  goods,  than  a  fraudulent 
pxurchase.  Besides,  he  made  no  representation.  Will  mere  silence 
support  your  case  ?] 

It  is  submitted  that  it  will :  Story ^  Eq.  Jur.  (3). 

Mr.  FinJay  Kniffht,  for  the  trustee,  was  not  called  upon. 

Sib  W.  M.  James,  L.J. : — 

This  is  a  hard  case,  but  it  would  be  carrying  the  rule  against 
fraud  too  far  to  extend  it  to  this  case.  A  man  buying  is  not 
bound  to  tell  all  his  affairs  to  those  with  whom  he  deals,  though 
he  must  not  say  anything  which  amounts  to  a  misrepresentation. 
I  cannot  say  that  Shaekleton  bought  these  goods  without  any 
intention  of  paying  for  them.  He  might  suppose  that  he  had  a 
chance  of  paying  Bagg's  small  debt  and  stopping  the  bankruptcy 
proceedings. 

Sib  G.  Mellish,  L.  J. :— • 

I  am  of  the  same  opinion.  We  need  not  go  into  the  question 
whether  mere  silence  may  not  in  some  cases  amount  to  a  misrepre- 
sentation. It  would  be  outrageous  to  hold  that  ShMldebm^  when 
he  purchased,  was  bound  to  make  any  statement  to  the  vendor  as 
to  his  pecuniary  circumstances,  so  there  is  nothing  to  affect  the 
validity  of  the  contract.  It  is  truOi  indeed,  that  a  party  must  not 
make  any  misrepresentation,  express  or  implied,  and  as  at  present 
advised,  I  think  that  Shackleton  when  he  went  for  the  goods  must 
be  taken  to  have  made  an  implied  representation  that  he  intended 
to  pay  for  them,  and  if  it  were  clearly  made  out  that  at  that  time 
he  did  not  intend  to  pay  for  them,  I  should  consider  that  a  case 

(1)  6  M.  &  W.  358,  378-9.  (2)  7  Taunt.  69. 

(3)  nth  Ed.  §  212  a. 
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U  JJ.      of  fraudulent  misrepresentation  was  shewn.    But  I  do  not  thiak 

1875       this  sufficiently  made  out.     The  debt  for  which  he  was  proceeded 

ExparU     ^g^^^^t  was  a  small  one^  and  he  did  not  attempt  to  raise  money 

Whittakeb.  q^  these  goods.     I  cannot  say  that  he  may  not  have  thought  that 

Shacklkton.  he  could  come  to  some  terms  with  the  petitioning  creditor,  and 

■""       stop  the  bankruptcy  proceedings. 

Solicitors :  Messrs.  Edwards,  Lat/ton,  dc  Jaques  ;  Messrs.  Bower 
dt  Cotton. 


L.JJ.      NEATH  CANAL  COMPANY  v.  YNISAEWED  RESOLVEN 
1875  COLLIERY  COMPANY. 

May  3.  [1875    N.    7.] 

Injunction — Accommodation  Bridge — Private  Road — Right  of  Use}\  how 
limited — Undertaking  not  to  repeat  Trespass. 

An  estate  was  intersected  by  a  canal  under  the  powers  of  its  Act,  and 
an  accommodation  bridge  was  built  by  the  company,  over  wbicli  a  private 
road,  leading  across  the  property  to  a  high  road,  was  carried.  Coal  pits 
were  opened  upon  the  estate,  which,  when  the  canal  was  made,  had  been  used 
as  a  farm.  For  some  time  the  coals  were  carried  down  to  the  canal  by  a 
tramway  which  did  not  cross  the  bridge.  The  coal-owners  subsequently 
carried  the  tramway  across  the  bridge  (excavating  the  soil  of  the  roadway 
on  the  bridge  and  approaches),  in  order  to  carry  their  coals  to  a  line  of  rail- 
way on  the  other  side  of  the  property. 

An  action  for  trespass  having  been  commenced,  and  a  writ  of  injuDctioa 
applied  for  by  the  canal  company,  the  coal-owners  submitted  in  the  action 
to  judgment  for  £1  damages  and  costs,  and  gave  an  undertaking  not  to  repeat 
the  trespass  complained  of.  The  coal-owners  having,  a  few  months  after- 
wards, again  laid  down  the  tramway,  but  without  breaking  the  soil  on  the 
bridge,  it  was  held  by  Bacon,  V.C.,  that,  indei)endently  of  the  undertaking 
in  the  action,  by  which  the  right  of  the  canal  company  had  been  recognised 
and  established,  the  Defendants'  right  of  access  to  and  passage  over  the 
aocommodatioli  bridge  did  not  justify  the  making  by  them  of  a  tramway 
upon  the  bridge  and  the  approaches  thereto,  and  injunction  granted  accord- 
ingly :— 

Held,  by  the  Lords  Justices,  on  appeal,  that  the  undertaking  given  by  the 
Defendants  formed  a  good  ground  for  the  interference  of  the  Court  (affirming 
the  decision  of  ^ocon,  Y.C.),  without  going  into  the  question  of  the  right  of 
the  Defendants  to  make  the  tramway. 

1  HE  bUl  in  this  case  was  filed  to  restrain  the  Defendants,  the 
Ynisarwed  Resolven  CoUiej'y  Company,  from  laying  down  and  using 
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a  tramway  upon  an  accommodation  bridge  over  the  Neath  Canal,        L.  JJ. 
by  which  the  lands  of  the  Defendants  were  intersected.  1875 

The  company  of  proprietors  of  the  Neath  Canal  Navigation  were  Nbath  Canal 
incorporated  by  an  Act  passed  in  lldl  (31  Geo.  8,  c.  85),  with     Compact 
powers  to  purchase  lands  for  making  the  canal  and  the  works    '^"b^bwbd 
thereby  authorized,  and  also  to  erect  and  maintain  such  bridges  Colukby  Co. 
and  other  works  as  the  company  should  thmk  requisite  and  con- 
venient  for  the  purposes  of  such  navigation,  and  for  the  carrying 
and  conveying  goods  and  other  things  to  and  from  the  canal. 

By  sect.  5  it  was  enacted  that  ''In  all  cases  where  in  the 
exercise  of  any  of  the  powers  aforesaid  any  part  of  any  carriage 
road,  either  public  or  private,  shall  be  found  necessary  to  be  cut 
through,  taken,  or  so  much  injured  as  to  be  impassable  or  incon- 
venient for  travellers  or  carriers,  or  the  persons  entitled  to  the 
use  thereof,  the  company  of  proprietors  shall,  at  their  own  expense, 
before  such  road  be  cut  through,  taken,  or  injured  as  aforesaid, 
cause  a  good  and  sufficient  carriage  road  to  be  set  out  and  made 
instead  thereof,  as  convenient  for  passengers  and  carriers  as  the 
road  so  cut  through,  taken,  or  injured  as  aforesaid,  or  as  near 
thereto  as  may  be,  and  shall  cause  the  same  to  be  put  into  good 
and  substantial  repair  and  condition.'' 

Sect.  50  provided  that  all  persons  should  have  free  liberty  to 
use  with  horses,  cattle,  and  carriages  the  private  roads  and  ways 
belonging  to  the  company  (except  the  towing  paths)  for  conveying 
goods  and  other  things  to  and  from  the  canal,  and  any  wharfs, 
quays,  or  landing-places  belonging  thereto,  without  paying  for  the 
same,  with  power  to  navigate  upon  the  canal,  and  to  use  the  wharfs, 
quays,  or  landing-places  for  loading  and  unloading  goods,  and  the 
towing-paths  for  the  hauling  and  drawing  boats  and  barges  upon 
payment  of  the  rates  thereinbefore  granted. 

Sect.  51  contained  provisions  for  fencing  the  towing-paths, 
making  and  maintaining  gates  and  stiles,  and  also  for^  erecting 
bridges,  arches,  culverts,  &c.,  of  such  dimensions  and  in  such 
maimer  as  certain  commissioners  appointed  by  the  company  should 
from  time  to  time  judge  necessary  and  appoint,  with  a  provision 
that  the  company  should  not  make  the  canal  or  any  feeder,  &c., 
in  or  across  any  common,  highway,  public  bridleway  or  footpath, 
until  they  should,  at  their  own  expense,  have  made  and  perfected 
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L.  JJ.      such  bridges,  passages,  or  arches  across  such  highway,  bridleway, 

1875       or  footpath,  and  of  such  dimensions  and  in  snch  manner  as  the 

Xbath  Cakal  commissioners  should  judge  proper,  and  all  such  gates,  stiles, 

CoH^FANT    JDffdges,  arches,  and  other  con?eniences  should  from  time  to  time 

^isABWBD  be  supported  and  kept  in  repair  by  the  company :  in  case  of  refusal 

CoLLisBT  Co.  or  neglect  on  the  part  of  the  company  to  erect  or  to  repair,  &c, 

when  erected,  the  above-mentioned  works,  it  should  be  lawful  for 

the  owners  or  occupiers  of  lands  who  felt  themselyes  aggrieved 

by  any  such  neglect  or  refusal,  to  make,  erect,  and  set  up  such 

gates,  stiles,  bridges,  passages,  &c.,  and  other  conyeniences  as  the 

commissioners  should  have  before  directed   or  appointed  to  be 

made,  &c.,  and  to  maintain,  repair,  and  support  the  same. 

Sect  52  provided  that  if  the  owners  or  occupiers  of  any  lands, 
&C.,  through  which  the  canal  should  be  made,  did,  or  should  at 
any  time  thereafter  find  that  any  of  the  gates,  stiles,  bridges, 
passages,  arches,  culverts,  tunnels,  drains,  or  other  passages  over, 
under,  or  by  the  side  of  the  canal,  towing-paths,  aqueduct,  or 
feeders  belonging  thereto,  or  any  such  watering-places  and  other 
conveniences  which  the  commissioners  should  have  directed  or 
appointed  to  be  made  by  the  canal  company,  wer^  insufficient 
either  in  the  number  or  situation  for  the  commodious  use  and 
occupation  of  their  respective  lands,  grounds,  mills,  and  heredita- 
ments, it  should  be  lawful  for  any  of  such  owners  or  occupiers, 
with  the  consent  and  approbation  of  the  company,  upon  request 
made  to  them  for  that  purpose,  or,  in  case  of  their  refusal  for 
twenty-one  days  after  such  request,  then,  with  the  consent  and 
approbation  of  the  commissioners,  to  make,  fix,  and  erect  at  their 
own  costs  and  charges  such  gates,  stiles,  bridges,  &c.,  of  the  same 
or  the  like  construction  with  those  made  and  erected  by  the  said 
canal  company,  in  such  places  as  should  be  found  and  judged 
most  necessary  and  convenient  for  the  better  use  and  occupation 
of  such  lands,  and  to  repair  and  support  the  same  at  their  own 
like  costs  and  chai^ges  as  occasion  should  require,  so  as  the  naviga- 
tion of  the  said  canal  be  not  prevented  or  obstructed  thereby  for 
any  longer  space  of  time  or  in  any  other  manner  than  the  doing  of 
such  works  would  necessarily  require. 

The  lands  required  for  the  construction  of  the  canal,  including 
a  portion  of  the  Ynisarwed  farm,  across  which  a  private  road  led 
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from  the  farmhouse  to  the  turnpike  road  from  Neaik'io  Olynneath,      U  JJ. 
were  purchased  in  1794  under  the  powers  of  the  Act,  and  the       1875 
canal  was  constructed.     The  canal  company  built  a  bridge  to  ksath  Gahal 
carry  this  private  road  across  their  canal,  and,  as  the  bill  alleged,     ^^^^ 
the  bridge  had  ever  since  been  used  by  the  persons  entitled  to  use    '^'mabwbd 
the  priyate  road  as  a  means  of  access  from  the  farm  to  the  tum«  Ck)LLiKBT  Co. 
pike  road.    Coal  pits  had  been  opened  upon  the  Yfidsanoed  pro-       '"~" 
perty  for  the  last  fifty  years,  and  the  ooals  and  minerals  until 
recently  were  shipped  at  a  wharf  on  the  bank  of  the  canal  (to  which 
a  tramway  ran  from  the  pits  without  crossing  the  bridge),  and  sent 
off  by  the  canal. 

In  1871  the  owner  of  the  coal  pits  commenced  laying  a  tramway 
across  the  bridge,  as  a  connecting  link  between  the  tramway  lead- 
ing to  the  canal  and  a  tramway  on  the  other  side  of  the  bridge 
leading  to  the  railway,  for  the  purpose  of  taking  the  coals  from 
the  pits  to  the  Vale  of  Neath  Railway^  which  ran  outside  the 
YnisarvDed  property,  on  the  other  side  of  the  canal,  from  and 
beyond  the  Neath  turnpike  road.  The  Plaintiffs  threatened  legal 
proceedings,  and  the  proposed  works  were  stopped.  In  1873  the 
Defendants,  who  were  a  steam  colliery  company,  obtained  a  lease 
of  the  property,  and  recommenced  making  a  tramroad  upon  the 
bridge  and  approaches  thereto,  part  of  the  fabric  of  the  bridge 
being  excavated  and  holes  dug  in  the  soil  of  the  approaches. 
The  Plaintiffs  removed  the  rails  and  tram*plates,  which  were  again 
laid  down  by  the  Defendants ;  and  on  the  Ist  of  December,  1873, 
the  Plaintiffs  commenced  an  action  in  the  Oommon  Pleas  against 
the  Defendant  company  for  the  alleged  tre4)as8,  claiming  £1000 
damages,  and  a  writ  of  injunction  to  restrain  the  Defendants  from 
the  repetition  or  continuance  of  the  trespasses  complained  of. 

The  Defendants  pleaded  to  the  action  their  right  to  carry  mine- 
rals over  the  bridge  for  the  better  and  more  commodious  use  of 
their  lands,  through  which  the  canal  was  constructed,  and  for  that 
purpose  to  construct  and  maintain  a  tramway  upon,  over,  and 
across  it. 

Issue  was  joined  in  the  action,  but  on  the  20th  of  May,  1874, 
the  Defendants  issued  a  summons  for  leave  to  withdraw  their  pleas  ;> 
and  on  the  30th  of  May,  1874,  an  order  was  made  that  the  Defen- 

YoL.  X.  2  M  1 
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I .  JJ.      dants  should  withdraw  their  pleas,  '^  and  on  payment  of  £1  damages 

1875       and  costs,  to  be  taxed,  all  further  proceedings  to  be  stayed,  the 

NiATHOANALD^fei^dants  undertaking  not  to  repeat  the  trespasses,  and  also 

OoMPAinr     forthwith  to  put  the  Plaintiffs'  bridge  and  that  portion  of  the  land 

'l^ABwiD  in  the  declaration  mentioned  adjoining  the  bridge  in  the  declara- 

CoLLiKETCa  tion  mentioned  in  the  state  they  were  in  previous  to  the  trespasses 

complained  of.** 

An  undertakmg  on  the  part  of  the  Defendants  not  to  repeat  the 
trespass  complained  of  was  also  signed  by  their  attomeya 

In  January,  1875,  the  Defendants  again  laid  down  a  tramway 
across  the  bridge,  and  used  it  for  carrying  coals  and  minerals  to 
the  Vols  of  Neath  Baihoay.  On  this  occasion  they  did  not  distnrb 
the  fabric  of  the  bridge,  or  make  any  holes  in  the  soil,  but  laid 
fresh  material  on  the  surface,  and  laid  the  rails  in  this  fresh 
material  On  being  remonstrated  with,  the^  stated  that  they 
were  "  simply  exercising  their  right  of  user  of  the  bridge  over  the 
canal  without  detriment  to  it  or  the  property  of  the  canal  com- 
pany/' 

Under  these  circumstances  the  canal  company,  on  the  23id 
of  February,  1875,  filed  this  bill  to  restrain  the  Defendants  from 
laying  down,  or  permitting  to  continue  laid  on  the  bridge  or 
the  approaches  thereto,  or  any  part  of  the  Plaintifis'  land,  any 
tramroad  or  railroad,  and  from  excavating  or  interfering  with  the 
fabric  of  the  bridge,  digging  holes,  or  otherwise  injuring  or  inter- 
fering with  the  soil  of  the  Plaintiffs'  land,  and  from  using  the 
bridge,  or  the  approaches  thereto,  or  any  part  of  the  Plaintiffi* 
land  for  the  purpose  of  a  tramroad. 

The  Plaintiffs  moved  for  an  interim  injunction  in  terms  of  the 
prayer.  On  the  argument  they  contended  that,  independently  of 
the  undertaking  given  by  the  Defendants  in  the  action,  the  use  of 
the  accommodation  bridge  by  the  Defendants  was  limited  to  the 
ordinary  right  of  passage  across  it,  and  that  they  were  not  entitled 
to  excavate  or  in  any  way  to  injure  or  interfere  with  the  soil  or 
the  fabric  of  the  bridge. 

The  Defendants,  on  the  other  hand,  contended  that  their  right 
to  use  the  bridge  was  unlimited ;  that  the  use  of  accommodation 
works  constructed  by  a  company  under  their  Act  could  not  be 
restricted  to  the  purposes  for  which  the  land  was  used  at  the  time 
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when  they  were  constructed ;  but  murt  be  extended  from  time  to      L.  JJ. 
time  to  suit  the  altered  condition  of  the  property  (1).  1875 

The  Yice-Ohancellor  granted  the  injunction,  without  requiring  kbathOanal 
any  undertaking  from  the  Plaintiffs  to  abide  by  any  order  as  to 
damages.    From  this  decision  the  Defendants  appealed  (2). 


(1)  The  followiDg  cases  as  to  the 
extent  of  the  right  of  the  Defendants 
were  cited  in  the  argument  before  the 
Vice-Chancellor : — Thorpe  v.  BrumfiU 
(Law  Rep.  8  Gh.  650);  Ooochon  ▼. 
Biehardton  (Law  Rep.  9  Ch.  221); 
United  Land  Company  ▼.  Great 
EatUm  Bailway  Company  (Law  Rep. 
17  Eq.  158). 

(2)  1875.  Mar.  23. 

Bib  James  Baoon,  V.O.  :— 

The  Plaintifis  are  clearly  owners  of 
the  bridge  and  the  approaches  thereto, 
and  the  terms  of  their  purchase  deed^ 
by  which  the  soil  now  occupied  by 
the  canal  and  the  approaches  to  the 
bridge  were  conveyed  to  them  in  1794, 
woidd  be  sufficient  to  enable  them  to 
maintain  an  action  of  ejectment.  This 
right  in  the  PlaintifGi  to  the  possession 
of  the  bridge  is  modified  only  by  the 
right  reserved  by  the  Canal  Act  to  the 
vendors,  who  parted  with  their  land 
for  the  purposes  of  the  undertaking,  of 
having  passage  over  and  right  of  access 
to  the  bridge.  This  right  of  access  and 
of  user  has  never  been  questioned  by 
the  Plaintifis.  I  agree  with  the  deci- 
sion in  ThiM  Land  Company  v. 
Qreat  Eastern  Railway  Company  (Law 
Rep.  17  £q.  158),  but  it  does  not  apply 
to  the  present  case.  The  Plaintiffs  at  a 
considerable  cost  have  made  the  canal 
and  towing-path,  and  opened  a  commu- 
nication from  one  part  of  the  Defen- 
dants' land  to  the  other.  There  is  no 
suggestion  that  the  user  of  the  land- 
owner which  was  given  to  him  by  the 
Canal  Act  has  been  fettered.  What  the 
Defendants  have  done  has  been  to 
build  a  structure  upon  the  Plaintiffs' 
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bridge.  A  house  would  be  just  the 
same.  They  have  unlawfully  interfered 
with  the  Plaintiffs'  soil,  carried  earth 
on  to  this  bridge,  which  is  the  Plain- 
tiffs' property,  and  made  a  bank  in 
which  the  sleepers  for  the  tramway  are 
laid.  The  PUintiffs,  who  are  owners 
in  fee  simple  of  the  land,  find  that  it 
is  being  invaded  by  the  conduct  pur- 
sued by  the  Defendants,  who  have 
trespassed  upon  that  which  is  not  their 
property  for  the  purpose  of  making 
this  tramway.  If  the  case  rested  on 
that  only,  I  should  think  that  the 
Plaintiffs  were  entitled  to  say  that  the 
Defendants,  although  entitled  to  use 
the  bridge  in  any  legitimate  way, 
could  not  lay  down  a  tramway  upon 
it. 

But  then,  in  addition,  we  have  the 
proceedings  in  the  action  at  law,  which 
were  hardly  touched  upon  in  the 
elaborate  argument  for  the  defence. 
The  Courts  of  Gonmion  Law  have  just 
as  plain  and  good  a  right  to  grant  an 
injunction  as  this  Court  has.  The 
action  was  put  an  end  to  by  the  Defen- 
dants submitting  to  the  injunotioQ 
prayed  against  them,  and  undertaking 
not  to  repeat  the  trespass  complained 
of.  The  right  of  the  Plaintiffs  was 
thus  recognised  and  established,  not  by 
any  adjudication  at  law,  but  by  the 
plain  confession  of  the  Defendants  that 
they  had  been  in  the  wrong.  It  is 
said  that  they  compromised  the  action 
because  they  contemplated  obtaining 
the  erection  of  a  new  bridge.  Nothing, 
however,  was  then  said  about  it»  and  if 
the  Defendants  have  the  right  to  com- 
pel the  erection  of  a  new  bridge,  so 
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L.  JJ.         Mr.  8wan$Um^  Q.O.,  and  Mr.  Crosdey,  for  the  Appellants:— 

}^  The  object  of  the  snit  is  to  compel  us  to  send  onr  coals  by  the 

NiathOanal  Plaintiffs*  canal  instead  of  by  the  Vcde  of  Neath  Railway.    As 

V,         owners  of  the  land  on  either  side  of  the  canal,  we  are  not  to  be 

^^^^  obstructed  in  our  communication  from  one  portion  of  our  estate  to 

OoluebtCo.  the  other.    The  object  of  the  Act  was  that  we  should  have  the 

same  right  of  access  as  before  the  land  was  taken :  Senhouse  y. 

Christian  (1). 

[The  Lord  Justice  James  : — How  can  we  go  into  the  rights  of 
the  parties  as  they  existed  before  the  action  ?  The  Defendants 
have  admitted  the  right  of  the  Plaintiffs  by  their  undertaking.] 

The  trespass  tried  in  the  action  was  not  the  same  as  that  which 
is  now  complained  of.  The  ground  of  the  action  was  that  we  had 
broken  holes  in  the  bridgOi  and  the  undertaking  only  extended  to 
the  repetition  of  that  offence.  We  have  not  repeated  that  offence ; 
we  are  now  simply  trying  our  right  to  run  railway  carriages  over 


much  the  more  nDreaaoiuible  is  their 
present  condnct.  The  result  of  the 
proceedings  at  law  is  a  confession  of 
wrong  on  the  part  of  the  Defendants, 
a  submission  to  an  injunction,  and  an 
undertaking  not  to  repeat  the  wrongful 
act.  They  have  never  been  impeded  in 
the  user  of  the  bridge  which  the  Act  of 
Parliament  gave  them ;  but  there  is  no 
right  given  by  that  Act,  and,  in  the 
face  of  their  undertaking,  it  is  wrong 
for  them  to  build  an  iron  structure 
upon  the  Flaintifb'  bridge»  or  to  ask  for 
more  than  the  right  to  use  the  bridge. 
I  am  not  impressed  with  the  diffi- 
culty which,  it  is  suggested,  will 
be  occasioned  to  the  Defendants  by 
granting  the  interim  injunction.  They 
may  bring  their  coals  in  any  way 
they  like  down  to  the  canal,  and  get 
them  conveyed  acioss  to  the  other  side. 
The  Plaintiffs,  therefore,  are  entitled 
to  an  injunction  to  restrain  the  Defen- 
dants, &c.,  until  the  hearing  or  further 
order,  from  laying,  or  placmg,  or  affix- 
ing, or  from  permitting  to  continue,  or 


remain  laid,  &c.,  on  or  to  the  said 
bridge,  or  the  approaches  thereto,  or 
any  part  of  the  land  of  the  Plaintiffs, 
rails,  tram-plates,  sleepers,  or  other 
articles,  or  any  earth,  stones,  or  mb- 
bish,  and  from  making  or  constructing, 
or  permitting  to  continue,  or  remain, 
any  tramroad  or  railroad  over,  upon,  or 
across  the  said  bridge,  or  the  ap- 
proaches thereto,  or  upon  any  part  of 
the  Plaintiffs*  land,  for  the  purpose  of  a 
tramroad  across  the  said  bridge,  snd 
from  excavating  or  in  any  manner 
interfering  with  any  part  of  the  fabric 
of  the  said  bridge,  and  from  digging 
any  holes  in  or  otherwise  injuring  or 
interfering  with  the  soil  of  the  Plain- 
tiffs, and  from  using  the  bridge,  or  the 
approaches  thereto,  or  any  part  of  the 
land  of  the  Plaintiffs  for  the  purpose  of 
a  tramway,  or  for  the  passage  along 
such  tramway  of  waggons,  or  vehicles 
of  any  kind,  either  for  the  carriage  of 
coal,  minerals,  or  other  articles,  or 
otherwise. 
(1)  1  T.  R.  560. 
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the  bridge.    If  our  ptesent  act  is  a  breach  of  the  undertaking,  the       L.  JJ. 
Plaintiffs  onght'to  proceed  against  ns  for  contempt  of  Oonrt    At        i875 
all  events  it  is  not  a  case  for  an  injunction,  still  less  for  a  man- seatrCasaj. 
datory  injunction.    No  irreparable  injury  has  been  inflicted  upon    Company 
the  Plaintiffs,  and  it  is  a  hard  case  upon  the  Defendants.    The   Ynoabwed 
Plaintiffs  are,  therefore,  at  best  only  entitled  to  damages:  Durdl  c)ollicbtGo 
V.  Pritehard  (1);   Hepburn  y.  Lordan  (2);  Bowes  y.  Law  (3); 
Deere  y.  Gft««rf  (4) ;  Ooodeon  y.  Bichardeon  (5).    At  all  events  the 
Plaintiffs  ought  to  give  the  usual  undertaking  as  to  damages, 
which  has  not  been  inserted  in  the  order. 

Mr.  Kay,  Q.O.,  and  Mr.  Eueritt,  for  the  Plaintiffs  were  not 
called  on. 

Sib  W.  M.  James,  L  J.  :— 

Subject  to  the  Plaintiffs  giving  the  usual  undertaking  as  to 
damages,  I  am  of  opinion  that  the  Yice-Ohancellor  was  quite 
right  in  granting  the  injunction.  The  very  same  question  as  is 
now  at  issue  was  raised  in  the  action  at  law,  namely,  whether  the 
Defendants  have  a  right  to  alter  the  bridge  so  as  to  adapt  it  to 
running  railway  carriages.  The  Defendants  put  in  a  plea  assert- 
ing their  right  to  do  so.  They  escaped  the  consequences  of  this 
action — they  escaped  the  payment  of  damages — by  submitting  to  a 
verdict  against  them,  and  giving  an  undertaking  not  to  alter  the 
bridge— not  to  do,  in  fact^  the  very  thing  that  they  are  now  doing. 
If  they  were  entrapped  into  giving  this  undertaking,  or  had  any 
other  good  reason  for  getting  rid  of  it,  they  might  have  taken 
some  step  to  set  it  aside.  They  have  not  done  so ;  therefore  the 
injunction  is  a  matter  of  course.  The  order  of  the  yice-Ghancellor 
is  quite  rights  except  that  the  Plaintiffs  must  give  the  usual  under- 
taking as  to  damages.  The  Appellants  must  pay  the  costs  of  the 
appeal. 

Sib  G.  Hellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Hunt  dk  Son ;  Mr.  J.  H.  Wrentmore,  agent 
for  Mr.  Alfred  Curtie^  Neath, 

(1)  Law  Rep.  1  Ch.  244.  (3)  Law  Rep.  9  Eq.  636. 

(2)  2  H.  &  M.  345.  (4)  1  My.  &  Cr.  516. 

(5)  Law  Rep.  9  Ch.  2*21. 
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April  22. 


Bankruptcy — Disputed  Debt -^Excessive  Claim — Corf*. 

C,  issued  a  debtor's  summons  against  E.  for  £517,  alleged  to  be  dueon a 
balance  of  account.  An  application  to  dismiss  the  summons  was  refused, 
and  payment  not  baying  been  made  C  petitioned  for  adjudication.  Tho 
I^egistrar  went  into  the  account,  and  being  of  opinion  that  more  than  £200 
was  shewn  to  be  due,  adjudicated  J7.  bankrupt  On  appeal,  the  Lords 
Justices,  being  of  opinion  that  not  more  than  £110  was  proved  to  be  doe, 
though  C,  might  possibly  be  able  to  establish  a  right  to  something  more, 
directed  that  on  H.  paying  £110  within  fourteen  days  all  proceedings  under 
the  adjudication  should  bo  stayed  without  prejudice  to  any  independent 
proceedings  by  C,  for  any  further  sum,  and  made  no  order  as  to  costs. 

IN  this  case,  reported  ante,  p.  264,  Mr.  Begistrar  Pepya,  upon  the 
matter  coming  before  him  again,  in  pursuance  of  the  order  of  the 
Lords  Justices,  went  into  the  account  between  Harris  and  CocMe, 
the  petitioning  creditor.  The  balance  appearing  due  on  the 
account,  as  made  out  by  CoeJde,  was  £517  Os.  3d,,  for  which 
amount  the  debtor's  summons  had  been  issued.  The  Begistrar  con- 
sidered that  there  must  be  struck  off  from  this  balance  £270  ISs.  6i., 
leaving  upwards  of  £200  due.  He  accordingly  found  that  there 
was  due  a  sum  of  more  than  £50,  and  adjudicated  Harris  bank- 
rupt   Harris  appealed. 

Mr.  Harris,  in  person,  in  support  of  the  appeal,  contended  that 
various  sums  charged  against  him,  which  the  Begistrar  had  allowed, 
ought  to  be  disallowed. 

Mr.  B.  21  Reid,  for  the  petitioning  creditor. 

Sib  W.  M.  James,  L. J. : — 

Upon  the  investigation  of  this  account,  Mr.  Coekle,  in  our 
opinion,  has  not  proved  that  more  than  £110  was  due  to  him, 
though  he  may  ultimately  establish  a  right  to  something  more. 
As  we  find  more  than  £50  to  be  due,  the  adjudication  will  stand, 
but  subject  to  this,  that  if  Mr.  Harris  within  fourteen  days  pays 
the  £110,  all  further  proceedings  will  be  stayed  without  prejudice 
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to  any  independent  proceedings  by  Mr.  OocUe  in  respect  of  any- 
thing claimed  to  be  due  to  him  above  the  £110.  As  the  pro- 
ceedings have  been  founded  on  a  claim  for  an  amount  greatly 
exceeding  what  was  due,  we  make  no  order  as  to  costs. 

Sib  G.  Mellish,  LJ.,  concurred. 

Solicitors  for  the  Greditor :  Messrs.  Nasih^  Field,  db  Mathews. 
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1875 


Sx  parte 
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In  re 
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BUSH  V.  TEOWBRIDGE  WATEEWORKS  COMPANY. 

[1874    B.    291.] 

CompensaHon^Injurtouily  affected— 10  &  11  FtW.c.  17,  «.  6—8  Vict,  c.  18,  «.  68 
— Aniioer^^Demurrer — CosU* 

The  abstraction  by  a  waterworks  company  of  water  irom  a  stream  does 
not  entitle  a  riparian  proprietor  below  to  require  the  company  to  treat  under 
the  6th  section  of  the  WaUrworka  Clausea  Act,  1847,  for  the  purchase  of 
his  interest  in  the  stream,  but  entitles  him  only  to  compensation  as  for  land 
injuriously  afifected. 

Where  a  bill  is  dismissed  at  the  hearing,  the  Defendant  will  not,  on  the 
ground  that  he  might  have  raised  the  same  defence  by  demurreri  be  deprived 
of  his  costs. 

Decree  of  the  Master  of  the  Bolls  affirmed. 

IjY  the  Trowbridge  Waterworks  Ad,  1873,  with  which  was  incor- 
porated the  Waterworlis  Clauses  Act,  1847  (10  &  11  Vict.  c.  17), 
and  the  Lomds  Clauses  Consolidation  Act,  1845  (8  Yict.  c.  18),  the 
Trowbridge  Waterworks  Company,  the  Defendants  in  this  suit,  were 
incorporated  and  were  empowered  to  make  and  maintain  certain 
waterworks,  and  to  divert  the  water  of  the  Biss  springs,  which 
formed  the  principal  supply  of  the  Biss  Brook. 

E.  M.  Bush,  the  Plaintiff  in  this  suit,  was  tenant  for  life  of 
oertain  water  meadows  through  which  the  Biss  Brook  flowed,  and 
which  were  irrigated  by  water  from  the  Biss  Brook. 

The  Defendants  completed  their  waterworks,  and  took  water 
from  the  Biss  Brook  at  a  place  about  two  miles  above  the  meadows 
belonging  to  the  Plaintiff. 

The  Plaintiff  thereupon  filed  her  bill,  alleging  that  the  flow  of 
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L.  JJ.      water  was  materially  diminished  by  the  act  of  the  Defendants,  and 

1875        praying  that  the  Defendants  might  be  restrained  from  taking  the 

bU^       water  until  they  should  have  given  to  her  notice  of  their  intention 

Tbowbbidgb  ^  *^^®  ®^^^  water,  and  should  have  offered  to  treat  for  the  pur- 

Wat£bt?obk8  chase  of  the  interest  of  the  Plaintiff  and  the  remainderman  therein, 

OOM  PAN  V 

'    and  until  the  compensation  for  such  interest  should  have  been 

settled. 

The  cause  came  on  to  be  heard  on  motion  for  decree  before  the 
Master  of  the  Bolls,  who  dismissed  the  bill  with  costs  on  the 
ground  that  the  Defendants  could  not  be  compelled  to  proceed 
under  the  18th  clause  of  the  Lands  Clauses  Act  to  give  notice,  and 
that  the  Plaintiff  could,  under  the  68th  clause,  obtain  compensa- 
tion as  for  land  injuriously  affected ;  as  reported  (1).  His  Honour 
expressed  his  opinion  that  though  the  Defendants  might  have  raised 
the  question  on  demurrer,  that  ought  to  make  no  difference  as  to 
the  costs. 

The  Plaintiff  appealed. 

Mr.  ChiUtf,  Q.C.,  and  Mr.  0.  C.  Priee,  for  the  Plaintiff:— 

The  Defendants  have  taken  part  of  the  water  which  flowed  over 
the  Plaintiff's  land,  and  which  she  used.  Her  right  to  the  water 
is  not  only  an  easement,  but  also  a  proprietary  right,  and  they  have 
diverted  the  water,  and  so  deprived  her  of  part  of  the  accustomed 
flow.  She  is  clearly  an  owner  and  an  occupier  of  the  stream  taken 
by  the  Defendants  within  the  meaning  of  the  6th  clause  of  the 
WaterworJcs  Act  (10  &  11  Vict.  c.  17),  and  as  such  she  is  entitled 
under  that  clause  to  compensation  as  for  land  taken,  and  she  must 
be  so  treated  by  the  Defendants.  The  Defendants  are  clearly 
taking  part  of  the  stream.  Sect.  14  shews  that  the  word  '^  take" 
applies  to  water,  and  not  merely  to  land.  Sect  68  of  8  Vict.  c.  18, 
does  not  apply  to  a  case  like  this:  Ferrand  v.  Corporation  of 
Bradford  (2). 

The  6th  section  of  the  Waterworks  Act  uses  the  word  "owner,"  • 
and  the  word  must  therefore  be  used  in  a  non-natural  sense: 
Hammersmith  and  City  Railway  Company  v.  Brand  (3),  as  there 
can  be  no  owner  of  running  water :  Wright  v.  EJoward  (4) ;  6?afo 

(1)  Law  Rep.  19  Eq.  291.  (3)  Law  Rep.  4  H.  L.  171. 

(2)  21  Beav.  412.  (4)  1  S.  &  S.  190,  203. 
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on  Easements  (1).    The  only  meaning  which  can  be  given  to  the      L.  jj. 
word  in  this  Act  is  riparian  proprietor,  and  the  Plaintiff  therefore       1875 
comes  in  under  that  danse.  Even  under  sect.  15  of  the  Waterworks       ^^ 
Ad  the  Plaintiff  is  entitled  to  notice.    No  doubt  there  will  be  a  r^^^^* 
di£BcuIty  in  fixing  the  amount  of  compensation  to  be  claimed,  but  Watbbworu 

that  ought  to  be  thrown  on  the  company,  not  on  the  landowner.       

The  Act  is  obscure,  and  we  ought  to  hare  the  benefit  of  any  doabt 
as  to  how  we  are  to  obtain  compensation.  This  Court  has  always 
kept  public  bodies  within  the  limits  of  their  powers. 

At  all  eyents  the  Plaintiff  ought  not-  to  have  been  ordered  to 
pay  the^  costs  of  bringing  this  suit  on  to  a  hearing,  as  there  is  no 
question  on  the  fact^  and  the  only  question  might  hare  been  raised 
by  demurrer. 

[The  LoBD  Justice  James  : — I  know  of  no  rule  that  a  Defen- 
dant  is  obliged  to  demur,  and  run  the  risk  that  something  may  be 
picked  out  of  the  bill  which  will  be  enough  to  maintain  it  If  the 
Plaintiff  files  his  bill  and  foils,  he  must  pay  the  costs.] 

Such  a  rule  has  been  acted  upon  in  many  cases,  and  by  many 
Judges :  HiU  y.  Beardon  (2) ;  Jones  y.  Davids  (3) ;  Oodfrey  y. 
Tucker  {^)\  WM  y.  Enffland(5);  Ernest  y.  Weiss  (6);  Neshitt  y. 
Berridge  (7). 

Mr.  BoAurghy  Q.C.,  and  Mr.  Whitaker^  for  the  Defendants,  were 
not  called  upon. 

Sir  W.  M.  Jakes,  L. J.  :— 

I  am  of  opinion  that  the  order  of  the  Master  of  the  Bolls  was 
quite  right  I  haye  neyer  been  able  to  see  any  reasonable  ground 
for  the  suggestion  of  the  Plaintiff  in  this  case,  that  the  water-* 
works  company  were  in  any  way  taking  or  using  anything  of  which 
she  was  the  owner  or  occupier.  If  she  is  not  the  owner  or  occu- 
pier of  something  which  they  are  taking  or  using,  she  is  not 
entitled  to  haye  compensation  assessed  before  they  take  or  use  it. 
I  am  of  opinion  that  it  is  impossible,  in  any  legal  or  other  sense  of 

(1)  4th  Ed.  p.  209  (4)  33  Beav.  280. 

(2)  2  S.  &  S.  481,  439.  (5)  29  Ibid.  44. 

(3)  4  Ruas.  277.  (6)  9  Jur.  (N.S.)  145. 

(7)  11  W.  R.  440. 
Vol.  X.  2  ^'  1 
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L.  JJ.      the  words,  to  say  that  she  was  the  ofmer  or  occopier  of  anything 

1875       which  they  entered  upon  or  took.   They  entered  upon  the  channd. 

B^       or  bed  of  a  stream  somewhere  above  the  Plaintiff's  land,  and  there 

Trowbbidgb  *^®y  took,  by  way  of  diversion,  water  for  the  purpose  of  their 

Watbbworks  waterworks,  which  water,  to  pnt  the  case  in  the  highest  for  the 

OOMPANY 

—  '  Plaintiff,  would  in  due  oojarse,  if  they  had  not  so  diverted  it,  have 
got  down  to  her  land,  and  would  then,  and  so  long  as  it  was  over 
her  land^  be  water  of  which  she  was  the  owner  and  occupier  in  the 
sense  in  which  a  person  is  owner  or  occupier  of  a  stream  running 
through  his  land.  That  is  to  say,  the  water  then  would  have 
become  within  the  ownership  and,  to  some  extent,  within  the 
occupancy  of  the  Plaintiff.  But  when  it  was  intercepted  by  the 
Defendants,  just  as  if  it  was  intercepted  by  any  other  riparian 
proprietor,  although  it  might  have  become  part  of  her  property, 
the  water  which  was  actually  intercepted  was  not  her  property. 

What  was  done  did,  no  doubt,  injuriously  affect  her  land  by 
diverting  water  which  otherwise  would  have  reached  her.    That  is 
a  thing  which  is  provided  for  by  an  entirely  different  section  of 
the  Act  of  Parliament,  and  not  by  anything  which  the  Plaintiff 
has  been  relying  upon,  that  is  to  say,  by  the  12th  section  of  the 
Waierwarka  Ad,  which  says  in  terms  that  the  waterworks  com- 
pany may  from  time  to  time  divert  and  impound  the  water  from 
the  streams^  but  shall  make  full  compensation  to  all  persons  in- 
terested for  all  damage  sustained  by  them  through  the  exercise  of 
such  powers.    This  clause  exactly  describes  what  they  have  done. 
They  having  made  the  waterworks,  have  diverted  and  impounded 
the  water  from  its  course,  so  that  it  does  not  flow  to  the  land  of  the 
Plaintiff,  but  flows  to  the  town  which  they  are  supplying  with 
water,  and  having  done  so,  they  are  obliged  to  make  full  compen- 
sation to  her.    She  never  was  deprived  of*  her  right  to  compensa- 
tion ;  she  had  and  has  a  right  to  full  compensation  for  all  damage 
done  to  her  by  means  of  the  diversion  of  the  water;  and  what  she 
has  tried  to  do  by  this  bill  is  to  endeavour  in  some  way  or  other 
to  bring  the  company  into  a  difficulty,  by  which  she  could  appa- 
rently make  the  company  not  give  compensation  to  her  for  the 
damage  she  has  sustained,  but  purchase  from  her  some  right  or 
other  which  she  fancied  she  could  compel  them  to  purchase. 
One  can  conceive  it  possible  that  a  stream  may  be  actually 
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taken  from  the  occupation  of  an  owner  or  occupier,  as  in  the  case      L.  JJ. 
of  a  millatream,  the  whole  of  which  might  be  absorbed  by  the        1875 
waterworks  company  until  the  stream  was  destroyed  as  a  mill-       ^^ 
stream,  and  in  that  sense  of  the  word  it  might  be  taken  and  used.  „     ^' 
I  do  not  know  whether  such  a  case  is  provided  for  by  the  Act^  and  Watsbwobki 

to  my  mind  it  is  not  necessary  to  go  into  that  question,  because  1       

am  clearly  of  opinion  that  the  Plaintiff  haa  failed  in  shewing  that 
she  was  the  owner  or  occupier  of  anything  taken  or  used  by  the 
company,  or  that  she  was  anything  more  than  a  riparian  proprietor 
injuriously  affected,  that  is  to  say,  damaged  by  the  operations  of  the 
company.  She  has  then  the  same  right  against  them  that  anybody 
would  have  against  a  trespasser  for  diverting  water  above.  That 
being  so,  I  am  of  opinion  that  the  Master  of  the  Bolls  was  quite 
right  in  the  decision  he  came  to  in  this  case. 

With  regard  to  the  other  point,  as  to  costs,  I  am  of  opinion  that 
this  was  an  experiment  on  the  part  of  the  Plaintiff,  endeavouring 
to  get  something  more  than  she  was  entitled  to.  Having  a  clear 
right  to  get  the  fullest  possible  compensation,  she  tried  to  raise 
this  point ;  she  has  failed  in  it,  and  I  can  see  no  ground  whatever 
for  differing  from  the  Master  of  the  Bolls  in  saying  that  she  ought 
to  pay  the  costs  of  her  unsuccessful  attempt  to  get  more  than  this 
Act  of  Parliament  has  given  her.  A  great  many  cases  have  been 
referred  to  where  the  Court  was  of  opinion  that  there  was  some 
technical  objection,  or  that  there  was  some  other  point  which 
might  have  been  raised,  and  ought  to  have  been  raised,  if  the 
parties  bad  acted  reasonably,  by  way  of  simple  demurrer,  which 
would  have  rendered  the  continuance  of  the  suit  unnecessary,  and 
that  the  Court  may  take  that  into  consideration  in  dealing  with 
the  costs  of  the  suit.  But  the  Master  of  the  Bolls  did  in  this  case 
exercise  his  judicial  discretion,  and  it  is  not  the  practice  of  this 
Court  to  interfere  with  the  exercise  of  a  judicial  discretion, 
especially  in  a  case  like  this,  in  which  it  has  always  been  the 
custom  to  convert  all  these  matters,  which  would  otherwise  come 
on  upon  interlocutory  motions,  as  rapidly  as  possible  into  the  stage 
of  final  hearing,  so  as  to  have  the  whole  thing  brought  to  a  con- 
clusion as  quickly  as  possible,  and  so  as  to  have  only  one  appeal 
instead  of  two. 

I  am  of  opinion  that  the  practice  of  the  Master  of  the  Bolls  is 

2  2f  2  .  1 
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L.  J  J.  entirely  right  in  that  respect^  and  I  should  be  sorry  if  we  were  to* 

1875  make  any  difference  with  regard  to  the  costs  of  the  proceedings. 

^^  The  appeal  mnst  be  dismissed  with  costs. 

V, 
TBOWBBIDaB 

^rn!Sr»^  Sib  G,  Mblush,  L. J^  concurred. 


May  31. 


Solicitors  for  the  Plaintiff:  Messrs.  Worry,  B6bin$,  d  Burgei. 
Solicitors  for  the  Defendants:  Messrs.  Whitakers  d  Woofhwi. 


L.  J.T,  LATCH  V.  LATCH. 

^^Z  [1876    L.    26.] 


Practice — AdministrcUion  SuU — PartiM — One  Executor  not  a  Party  to  the 
BuU— 15  A 16  YvA.  c.  86, «.  42,  rr.  1,  6. 

A  testator  appointed  three  executors,  and  made  his  execatois  and  two* 
other  persons  his  residuary  legatees.  All  the  executors  proved,  and  one  of 
them  filed  a  bill  for  the  administration  of  the  estate,  and  for  a  partition,  to 
which  another  of  the  executors  was  made  sole  Defendant  The  remaining 
executor  and  also  the  other  two  residuary  legatees  were  seryed  with  a  copy  of 
the  decree  :— 

Edd,  that  the  bill  could  not  be  sustained  without  making  the  remaining 
executor  a  party  Defendant, 

1  HIS  was  an  appeal  from  a  decree  of  Vice-chancellor  HaH 

Joseph  Lateh  made  his  will,  dated  the  17th  of  Febraary,  1871,. 
and  thereby  gave  his  reddnary  real  and  personal  estate  unto  and 
between  his  three  sons,  Thomas  Latch,  John  Latch,  and  Hei^ry 
Lateh,  and  his  daughter  Maria  Oaims,  and  his  grand-daughter 
Winifred  Collins,  in  equal  shares,  and  appointed  his  said  three 
sons  his  executors. 

The  testator  died  in  November,  1873,  and  his  will  was  proved 
by  all  his  three  executors.  Maria  Oaims  died  in  January,  1875, 
having  by  her  will  appointed  W.  TaJhot  and  two  other  persons  her 
executors. 

Henry  LaUh,  one  of  the  executors  and  residuary  legatees  of 
Joseph  Latch,  filed  a  bill  for  the  administration  of  the  real  and 
personal  estate  of  the  testator,  and  for  a  partition,  to  which  he 


V. 

Latob. 
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made  Thomas  Latch,  another  of  the  execntors  and  residuary  lega-      l.  jj. 
tees,  the  sole  Defendant.  ]875 

On  the  13th  of  February,  1875,  a  decree  was  made  for  the      lItoh 
administration  of  the  real  and  personal  estate ;  and,  among  other 
inquiries,  an  inquiry  was  directed  who  were  the  parties  entitled  to 
the  testator's  residuary  real  and  personal  estate,  and  in  what 
shares  and  proportions. 

The  other  executor,  John  Lateh,  and  also  Winifred  Collins  and 
^the  executors  of  Maria  Cairns,  were  served  with  a  copy  of  the 
decree. 

John  Lakh  refused  to  come  in  and  account  in  the  suit,  alleging 
^hat  the  decree  was  irregular,  and  not  binding  on  him;  and 
■Winifred  Collins  and  the  executors  of  Maria  Cairns,  with  the 
leave  of  the  Court,  presented  a  petition  of  appeal  against  the 
decree. 

Mr.  FreeUng  (Mr,  Dickinson,  Q.C.,  with  him),  for  the  Appel- 
lants:— 

The  bill  is  filed  under  a  misapprehension  of  the  meaning  of  the 
1st  and  6th  rules  of  the  42Dd  section  of  the  Chaaicery  Improvement 
.Act  (1).  It  was  never  intended  that  an  estate  should  be  adminis- 
tered in  the  absence  of  any  of  the  executors  or  trustees  who  are 
assenting  parties.  There  is  no  precedent  for  such  a  bill,  and  if  it 
could  be  sustained,  two  executors  or  trustees  might  collude 
together  to  administer  the  estate  in  the  absence  of  their  co-execu- 
'tor  or  co-trustee,  and  conceal  their  own  misconduct  This  is  a 
suit  for  the  general  administration  of  the  estate,  and  not  a  suit 
against  a  de£Biulting  executor  under  Consolidated  Order  yil  r.  2. 
If  an  executor  who  is  not  made  a  party  does  not  consent  to  appear 
when  served  with  the  decree,  the  Court  has*  no  means  of  compel- 
ling him  to  account,  and  the  administration  of  the  estate  will  be 
imperfect. 

(1)  15  &  16  Vict.  c.  86,  8.  42,  r.  1 :         Bole  6 :  **  Any  executor,  adminis- 

-^  Any  residuary  legatee  or  next  of  kin  trator,  or  trustee,  may  obtain  a  decree 

may,  without  serving  the  remaining  against  any  one  legatee,  next  of  kin,  or 

-residuary  legatees  or  next  of  kin,  have  ceatm  que  irus^  Sot  the  administration 

^decroe  for  the  administration  of  the  of  the  estate  or  the  execution  of  the 

jieraonal  estate  of  a  deceased  person."  trusts." 
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L.  JJ.  Mr.  Bamer  (Mr.  W.  Pearson,  Q.C.,  with  him),  for  the  Plaiii- 

1875       tiflf:— 

Latoh  The  frame  of  the  suit  may  be  tmusual,  but  it  is  not  for  that 

Latoh.  reason  irregular.  It  is  within  the  words  of  the  6th  rule  of  the 
42nd  section  of  the  Chancery  Improvement  Act,  The  word  "  any  "^ 
in  rules  1  and  2  means  any  one  of  several ;  and  it  must  have  the 
same  meaning  in  the  6th  role.  The  executor  who  is  not  made 
a  party  has  been  served  with  the  decree,  and  he  is  bound  by  it  in 
the  same  manner  as  if  he  were  originally  made  a  party  to  the 
suit.  In  the  present  case  the  Plaintiff  is  not  only  an  executor 
but  a  residuary  legatee,  and  he  is  entitled  to  a  decree  under  the 
3rd  rule  of  the  same  section  even  if  he  is  not  entitled  under  the 
6th.  The  object  of  the  Act  was  to  give  great  facilities  to  persons 
interested  in  an  estate  to  obtain  a  decree  for  administration,  and 
when  the  estate  is  once  in  the  Yice-Chancellor's  Chambers  the 
Court  will  take  care  that  it  is  properly  administered. 

Mr.  W.  Barber,  for  the  Defendant. 

Mx.Freelinff^  in  reply. 

Sib  W.  M.  James,  L  J. : — 

I  cannot  see  my  way  to  making  a  decree  for  an  account  against 
an  accounting  party  in  his  absence.  The  decree  must  be  reversed, 
and  the  Plaintiff  may  have  liberty  to  amend  his  bill  by  makiag 
John  Latch  a  Defendant.  The  costs  of  the  appeal  will  be  costs  m 
the  cause. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitor  for  the  Appellants :  Mr.  J.  T.  Marshall. 
Solicitors  for  the  Bespondents :  Messrs.  T.  White  &  Sons,  agents 
for  Mr.  T.  M.  LleweUin,  Newport,  Monmouthshire. 
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WILLIAMS  v.  GUEST.  l.jj. 

IM75 


[1872    W.    9J 
Practice — Ajppeal/rom  Order  directing  Issues — Discretion  of  Court, 

An  appeal  will  lie  from  an  order  of  a  Judge  of  the  Court  of  Chancery 
directing  an  issue  before  a  jury ;  but  if  the  Court  of  Appeal  is  of  opinion  that 
there  is  really  a  conflict  of  evidence,  it  will  not  interfere  with  the  discretion 
of  the  Judge  in  directing  an  issue. 

IHE  bill  in  this  case  was  filed  by  Susan  Williams  and  others 
against  the  DouHais  Iron  Company  and  the  Marquis  of  Bute  and 
his  trustees,  lords  of  the  manor  of  Sengith  Supra  in  the  county  of 
Qlamorffan,  under  whom  the  company  held  a  mining  lease,  for  the 
purpose  of  restraining  the  Defendant  company  from  working  their 
mine  under  a  piece  of  land  containing  ten  acres  in  the  parish  of 
GeDigare  which  the  Plaintiffs  claimed  as  their  property.  The 
Defendants,  on  the  other  hand,  alleged  that  the  piece  of  land  in 
question  was  part  of  the  waste  of  the  manor.  The  parties  went 
into  evidence  as  to  their  title ;  and  at  the  hearing  before  the 
Master  of  the  Bolls  numerous  English  and  Welch  witnesses  were 
produced  on  both  sides  for  examination  in  Court  respecting  the 
identity  and  boundaries  of  the  land  in  question. 

When  the  Plaintiffs'  witnesses  had  been  examined  the  Master 
of  the  Bolls  said  that  the  questions  at  issue  were  of  such  a  nature 
that  it  was  impossible  for  him  to  come  to  a  satisfactory  decision 
without  the  assistance  of  a  jury,  who  might  have  the  opportunity, 
if  it  was  thought  desirable,  of  viewing  the  locality.  He  therefore 
made  a  decree  directing  certain  issues  to  be  tried  before  a  jury  at 
the  next  assizes  at  Oloucester,  and  reserving  all  questions  till  after 
the  issues  had  been  tried.  The  Defendants  appealed  from  this 
decree, 

Hr.  Oiffard,  Q.C.,  and  Mr.  EverUi,  for  the  Defendants,  the 
Dmhis  Iron  Company. 

Mr.  Swlhgaie,  Q.O.,  and  Mr.  W.  W.  Kardcike,  for  the  Plaintiffs, 
took  the  preliminary  objection  that  there  could  be  no  appeal  from 
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L.  Jj.      an  order  directing  an  issue  before  a  jury.   It  was  a  matter  entirely 

1875       in  the  discretion  of  the  Judge  for  the  purpose  of  informing  his 

WiujAxs    ^^^^  mind.    They  referred  to  Maddock^$  Chancery  Practice  (1) ; 

27anf62r«Chancery  Practice  (2);  J7aiiips(mY.J7af7^  BoskeUy. 

Whitworth  (4);  Shrvibsole  y.  Schneider  (5);  OhUen  v.  Terrero  (6). 

The  only  case  in  which  an  order  directing  an  issue  had  been 

reversed  by  a  Court  of  Appeal  was  Nied  v.  Vauffhan  (I),  where 

the  House  of  Lords  thought  there  was  no  question  at  all  to  be 

tried. 

Sib  W.  M.  Jakes,  L  J. : — 

We  cannot  treat  this  objection  as  a  preliminary  objection  to  the 
jurisdiction  of  the  Court.  The  Defendants  may  be  able  to  shew 
that  the  Plaintiffs  had  no  evidence  to  go  to  a  jury.  They  may 
shew  that  it  was  not  a  case  for  the  exercise  of  any  discretion  at  all 
on  the  part  of  the  Judge ;  but  that  the  bill  ought  to  have  been 
dismissed  at  once.    That  would  be  good  ground  for  an  appeaL 

Sib  G.  Mellibh,  L  J. : — 

I  think  that  it  is  not  correct  to  say  that  an  appeal  does  not  lie 
from  such  an  order  as  this.  The  Defendants  are  entitled  to  raise 
the  point  that  no  case  for  the  exercise  of  the  discretion  of  the 
Judge  has  been  really  raised.  It  was  so  in  Nieol  v.  Vauffhan,  the 
case  cited  before  the  House  of  Lords.  If  it  appears  that  there  is 
evidence  which  may  be  left  to  a  jury,  and  the  Judge  says  that  he 
finds  a  difficulty  and  needs  the  assistance  of  a  jury,  this  Court  will 
not  interfere. 

The  arguments  on  the  appeal  were  then  proceeded  with. 

Mr.  Oiffard,  Q.C.,  and  Mr.  Everitt,  for  the  Defendants,  the  Dw- 
his  Company. 

Mr.  Kekewiehf  for  the  lords  of  the  manor. 

(1)  3rd  Ed.  voL  ii.  p.  621.  (4)  Law  Rep.  5  Ch.  469. 

(2)  4Ui  Ed.  p.  972.  (5)  12  W.  R.  369. 
(8)  3  V.  &  B.  41.                                    (6)  Ante,  p.  127. 

(7)  5  BL  (N.S.)  605. 


Williams 
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Mr.  Southffote,  Q.C.,  and  Mr.  W.  W.  Kardake,  for  the  Plaintiflb,      L.  JJ. 
were  not  called  on.  1875 

The  LoBDS  Justices  were  of  opinion  that  there  was  eyidence  on 
behalf  of  the  Plaintiffs  to  go  to  a  jury,  and  therefore  that  they 
conld  not  interfere  with  the  discretion  of  the  Master  of  the  Bolls. 
The  appeal  was  dismissed  with  costs. 

Solicitor  for  the  Appellants:   Mr.  F.  8.  Qodinff,  agent  for 
Messrs.  Luard  &  Sherley,  Cardiff* 
Solicitor  for  the  Defendants :  Mr.  C.  T.  Foder. 


PRTOR  V.  PRYOR  L.JJ. 

[1864    P.    78.]  12^ 

Partition  Act  (31  d:  32  Vict.  c.  40)i  m.  3,  4— Decree— CowipttZwry  Sale.  J^ne23' 

In  1864  a  decree  was  made  for  a  partitioD,  liberty  being  given  to  carry  in 
proposals  for  a  sale  before  the  commission  should  be  issued.  No  commission 
was  issued,  and  after  the  Fartition  Act  of  1868  had  come  into  operation  a 
supplemental  bill  was  filed  praying  for  a  sale  or  a  partition : — 

Held,  that  the  rights  of  the  parties  under  the  decree  were  not  taken  away 
by  the  Fartition  Act,  and  that  the  Court  had  not  now  power  to  compel  a 
sale. 

Decree  of  Bacon^  V.G.,  affirmed. 

IN  this  suit  a  decree  was,  in  1864|  made  for  a  partition,  with 
liberty  to  the  parties  to  carry  in  proposals  for  a  sale.  No  com- 
mission was  issued,  bat  in  1873  a  supplemental  bill  was  filed 
praying  for  a  partition  or  a  sale,  and  at  the  hearing  a  jsale  was  . 
asked  for.  Some  of  the  parties  objected  to  a  sale,  and  the  Vice- 
chancellor  Bacon  held  that,  a  decree  for  partition  having  been  made 
before  the  Partition  Act  (31  &  32  Yict.  c.  40)  was  passed,  the 
Court  could  not  now,  under  that  Act,  order  a  sale ;  as  reported  (1), 
The  parties  who  wished  for  a  sale  appealed. 

Mr.  Eddi$,  Q.C.,  and  Mr.  Macnoffhten,  for  the  Appellants. 

Mr.  Kay,  Q.C.,  and  Mr.  Whitehome,  Mr.  Jackson,  Q.C.,  and 
(1)  Law  Bep.  19  Eq.  695. 
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L.  JJ.      Mr.  E.  James,  for  parties  who  objected  to  the  sale,  were  not  called 
1875       upon. 
Pbtor 

I  do  not  think  we  can  alter  the  decree ;  and  we  are,  in  tmth, 
a&ked  to  alter  the  decree.  In  a  partition  suit  no  donbt  the  Court 
has  now  power  to  make  a  decree  for  a  sale,  but  in  this  case,  as 
the  Yice-Chancellor  has  pointed  out,  there  is  a  decree  in  existence, 
which  decree  might  have  been  inroUed.  Supposing  that  decree 
had  been  inroUed,  then,  if  it  should  be  found  that  all  parties  were 
present,  the  commission  was  to  issue.  There  was,  no  doubt,  added 
to  that  decree  liberty  to  the  parties  to  bring  in  proposals  for  a 
sale,  but  that  clause  must  be  understood  with  reference  to  the 
then  state  of  the  law,  when  no  such  thing  as  a  compulsory  sale 
could  be  decreed.  Eyery  party  to  the  suit  had  under  the  decree 
a  right  to  have  a  commission,  and  I  do  not  think  that  this  Act  of 
Parliament  has  taken  away  that  right. 

Sib  G.  Melli^h,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  W.  &  J.  Otbson  ;  Messrs.  Parker,  Wainey,  (t 
Clarke. 


JL  JJ.  .    In  re  CITY  AND  COUNTY  BANK. 

j3w         Company-^Praetice—  Winding-up  PetUum-^8UUemmt  of  Interest  </  Petiiimer 
June  11,  25.  •^AtfvertiBement-^MiMtake  in  Name  pf  Oompany-^Bule  a$  to  Seven  Clear 
Jkiy^^Diecretion  ^  Judge— Qtneral  Order  of  Nov.  1862,  rr.  2,  63. 

A  winding-np  petition  by  a  shareholder  of  a  company  contained  no  allega* 
tion  that  the  Petitioner  had  held  hia  shares  for  six  months  before  filing  the 
petition : — 

ffdd  (affirming  the  decision  of  Baeon^  V.G.),  ihat  the  omission  of  this 
statement  did  not  niake  the  petition  demurrable. 

The  registered  name  of  the  company  must  be  aocnrately  stated  in  the 
advertisement  of  a  winding-up  petition,  otherwise  the  advertisement  is 
invalid. 

The  advertisements  of  a  winding-up  petition  were  inserted  only  six  dear 
days  before  the  hearing,  the  day  for  hearing  petitions  having  been  changed 
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in  ooQseqaenoe  of  the  regular  day  being  the  Queen's  birthday ;  but  BeTeral        l.  jj. 
of  the  contributories  and  creditors  appeared  at  the  hearing.     The  Vice-  ^ 

Chancellor  dispensed  with  the  necessity  of  publishing  fresh  advertisements, 


and  made  an  order  for  winding  up  the  company : —  In  re 

ffdd,  by  the  Lords  Justices,  that  tbe  Vice-Chancellor  had  properly  exer-  (w^g^^ 

dsed  his  discretion  in  dispensing  with  the  advertisements,  but  tbe  order  for         

winding  up  was  discharged  under  the  circumstances,  to  enable  tbe  share- 
holders to  meet  and  decide  whether  the  company  should  be  wound  up 
voluntarily. 

XfllS  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Baean  for  winding  up  the  OUy  and  County  Bank,  Limited. 

The  company  was  registered  under  the  dompanies  Act,  1862, 
with  a  nominal  capital  of  £500,000,  divided  into  100,000  shares 
of  £5  each. 

Shares  had  been  subscribed  for  to  the  amount  of  £62,260,  upon 
which  £25,000  had  been  paid  up. 

The  petition  was  presented  by  WHHam  Bird,  a  shareholder,  who 
stated  that  he'^was  the  proprietor  of  ten  shares,  numbered  respec- 
tiyely  4123  to  4132,  upon  which  £2  10s.  per  share  had  been  paid 
up ;  but  he  did  not  state  how  long  he  had  been  possessed  of  those 
shares. 

The  petition  stated  that  by  the  last  balance-sheet  of  the  com- 
pany it  appeared  that  they  had  incurred  liabilities  to  the  amount 
of  £95,889  or  thereabouts,  and  that  they  had  invested  their  assets 
in  loans  on  bills,  mortgages,  and  other  similar  securities,  to^the 
amount  of  £98,682 ;  that  the  company  had  lately  incurred  heavy 
losses  through  bad  debts  on  bills  discounted,  and  that  they  were 
on  the  15th  of  May  then  instant  unable  to  pay  cheques  of  their 
customers,  and  the  same  were  returned,  Messrs.  Brown,  Janaon,  & 
Co.,  who  had  acted  as  the  bankers  of  the  company  in  the  Clearing 
House,  having  refused  to  dear  their  cheques  by  reason  of  the 
company's  account  with  them  being  overdrawn. 

The  petition  stated  that  the  company  were  unable  to  pay  their 
debts  as  they  became  due,  that  they  had  ceased  to  carry  on  their 
business,  and  that  by  the  loss  of  credit  occasioned  by  the  above- 
mentioned  circumstances  they  would  be  unable  to  resume  business. 

The  petition  was  filed  on  Wednesday,  the  19th  of  May.  In  the 
ordinary  course  the  petition  would  have  come  on  for  hearing  on 
Saturday,  the  29th  of  May ;  but  as  that  day  was  kept  a&  the 
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L.  jj.      Queen's  birthday,  and  the  Courts  were  dosed,  the  Yice-Chanoellor 

1875        appointed  the  previous  day,  Friday,  the  28th  of  May,  for  hearing 

jj^  „       petitions.    Accordingly,  the  advertisements  of  the  petition,  which 

CouNCT  W.  ^^^  inserted  in  the  DaUy  Tdegraph  and  Standard  on  the  20th  of 

—        May,  and  in  the  London  Gazette^  DaUy  News,  and  Standard  on  the 

21st  of  May,  stated  that  the  petition  would  be  heard  on  the  28th 

of  May. 

In  the  advertisements  inserted  in  the  Standard  and  DaUy  Teh- 
ffraph  on  the  20th  of  May,  the  name  of  the  company  was  given  as 
the  ''  City  and  County  Bankiny  Company,  Limited,**  but  the  mis- 
take was  discovered,  and  on  the  following  day  the  name  was 
correctly  given  as  the  "  City  and  County  Sank,  LimHed." 

Two  other  petitions  for  winding  up  had  also  been  filed  by  credi- 
tors in  the  Court  of  the  Master  of  the  Bolls  on  the  19th  of  May, 
and  another  by  a  creditor  and  contributory  on  the  20th  of  May  in 
the  Court  of  Yice-Chancellor  JfoZtiw;  but  these  petitions  had  been 
ordered  to  stand  over  to  abide  the  result  of  HirSa  petition. 

On  the  22nd  of  May  Yice-Chancellor  Bacon  made  an  order 
appointing  a  provisional  liquidator. 

It  appeared  from  the  affidavits  that  a  majority  of  the  share- 
holders, and  nearly  all  the  creditors,  desired  to  have  a  voluntary 
winding-up,  and  to  carry  out  a  projected  arrangement  with  Messrs. 
Broum,  Janeon,  d  Co.,  who  had  offered  to  tak^  over  the  whole  of 
the  assets,  and  to  pay  the  creditors  in  full.  Shareholders,  how- 
ever, to  the  extent  of  2700  shares,  were  stated  to  be  in  favour  of 
a  compulsory  winding-up. 

When  the  petition  came  on  before  the  Yioe-Chancellor,  the  fol- 
lowing technical  objections  were  taken  to  the  petition : — First,  that 
the  Petitioner  had  not  stated  that  he  had  held  his  shares  for  six 
months,  in  accordance  with  the  40th  section  of  the  Companies  Ad, 
1867.  Secondly,  that  in  the  advertisements  issued  on  the  20th  of 
May  the  company's  name  was  not  correctly  given ;  and,  thirdly, 
that  the  required  advertisements  in  the  Gazette  and  other  papers 
were  not  inserted  seven  dear  days  before  the  petition  was  heard. 
On  the  merits,  the  directors  asked  that  the  petition  might  stand 
over  to  enable^them  to  ascertain  the  opinion  of  the  shareholders 
at  a  meeting  which  had  been  summoned  for  the  8th  of  June. 

His  Honour,  however,  overruled  all  the  objections,  and  made  an 
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order  for  winding  up  the  company,  with  a  direction  that  any  penon 
might  apply  to  carry  out  the  agreement  with  Brown^  Janson,  & 
Co.  (1).    From  this  order  the  company  appealed. 

(1)  1876.  May  28. 

Sib  Jaxes  Baogk,  Y.C,  after  Btating 
that  the  company  was  admitted  to  be 
insolvent,  thns  disponed  of  the  technical 
objections : — 

There  hare  been  a  variety  of  objec- 
tions taken  to  this  petition.  It  has 
been  suggested  that  the  time  at  which 
the  petition  comes  on  to  be  heard  is 
not  consistent  with  the  rnles  laid  down 
by  the  Orders.  It  is  covered,  in  my 
opinion,  abundantly  by  the  authority 
given  to  the  Court  to  dispense  when- 
ever it  thinks  right  with  the  regula- 
tions as  to  the  advertisements.  If  the 
objection  had  more  weight  in  it  than 
it  has,  ariidng  only  from  the  accidental 
circumstances  that  the  Court  will  be 
closed  because  to-morrow  is  kept  as 
Her  Majesty^s  birthday,  I  should  be 
very  unvriUing  (having  no  reason  to 
the  contrary)  to  exercise  that  power 
which  in  terms  is  given  to  me  to  dis- 
pense with  the  regulation  as  to  time. 
It  is  suggested  further  that  this  peti- 
tion is  demurrable,  because  it  does  not 
contain  an  allegation  that  the  petitioner 
has  had,  for  a  period  of  six  months 
mentioned  in  the  statute,  the  shares  in 
respect  of  which  he  claims  registered  in 
his  name;  and  a  variety  of  cases  are 
referred  to,  such  as  Braund  v.  Earl  of 
Devon  (Law  Bep.  3  Ch.  800),  for  the 
purpose  of  stating  that  of  which  there 
is  no  doubt,  namely,  that  when  it  is 
necessary  for  a  FlaLutiff  or  Petitioner 
to  shew  a  title  acquked  by  him,  and 
the  manner  in  which  he  has  acquired 
it,  it  is  necessary  that  the  iacts  should 
be  alleged.  But  it  does  not  follow  that 
the  absence  of  that  all^;ation  can  be 
taken  advantage  of  in  all  cases  by  de- 
murrer. There  is  nothing  on  the  face 
of  the  petition  which  invites  a  de- 
murrer.    An  infant  may  file  a  bill 
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without  a  next  fnend,  although  he  can-  CovmtBakk, 
not  sustain  it  if  his  incapacity  is  oV 
jected  to.  A  married  woman  without 
a  next  friend  is  in  the  same  position. 
But  if  an  inflBLnt  of  sixteen  or  eighteen 
years  of  age  were  to  file  a  bill,  and 
nothing  appeared  on  it  but  the  descrip- 
tion of  his  status  and  the  right  which 
he  claims,  such  a  bill  would  not  be  de- 
murrable. In  my  opinion,  there  is  no 
ground  whatever  for  saying  that  this 
petition  is  demurrable.  In  the  mouth 
of  the  company  of  course  it  is  answered 
readily  by  the  production  of  their  own 
register,  because  this  petition  may  be 
understood  to  speak  in  the  name  of  a 
person  who  is  addressing  the  directors, 
who  are  persons  in  the  same  interest  as 
himself.  He  serves  the  petition  upon 
them,  and  he  says,  ''I,  your  share- 
holder, desire  such  and  such  relief," 
and  the  register  book  which  is  his  and 
theirs,  is  evidence  of  and  allegation  of 
tiUe  in  respect  of  which  he  is  suing. 
The  creditors  can  make  no  such  com- 
plaint ;  the  other  shareholders,  in  my 
opinion,  can  make  no  such  complaint; 
in  short,  I  think  to  hold  that  this  peti- 
tion, well  founded  in  other  respects,  is 
to  be  turned  out  of  Court  on  such  an 
objection  as  that  would  be  simple  per- 
version of  the  administration  of  justice. 
Another  objection  taken  was  that  in 
the  adverUsements  the  company  had 
been  called  the  "banking  company," 
instead  of  the  "  bank."  That,  in  my 
opinion,  is  perfectly  frivolous.  Unless 
the  misdescription  could  mislead  any- 
body, it  would  not  deserve  a  momentfs 
consideration.  If  there  was  a  sugges- 
tion that  anybody  might  be  misled,  it 
would  deserve  to  be  examined  into,  and 
it  would  deserve  attention,  but  no  such 
suggestion  has  been  made. 
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L.  JJ.  Mr.  LitUe,  Q.G.,  and  Mr.  E.  Okitttfy  for  the  Appelknts : — 

1875  Our  first  objection  to  this  petition  is,  that  it  does  not  state 


In  TB  that  the  Petitioner  had  held  his  shares  for  six  months  before  the 
OotvTTBANx.  filing  of  the  petition.  The  Companies  Act,  1867  (SO  &  31  Yict 
e.  131),  8.  40,  expressly  enacts  that  no  contributory  shall  be 
capable  of  presenting  a  petition  for  winding  up  a  company  nnless 
his  shares  ''  were  originally  allotted  to  him,  or  hare  been  held  by 
him  and  registered  in  his  name  for  a  period  of  at  least  six  months 
during  the  eighteen  months  previously  to  the  commencement  of 
the  winding-up.  The  absence  of  a  statement  that  he  is  qualified 
under  this  section  renders  the  petition  demurrable :  Braund  t. 
Earl  of  Devon  (1)  ;  In  re  Wear  Engine  Works  Company  (2). 

Mr.  SwansUm,  Q.C.,  for  the  Petitioner,  on  this  point  referred  to 
In  re  Queen's  Benefit  Building  Society  (3). 

Sib  W.  M.  James,  L  J. : — 

I  think  that  this  objection  is  one  which  cannot  be  taken  by 
way  of  demurrer  to  the  petition,  but  must  be  set  up  by  the  Be- 
spondents  by  way  of  answer.  It  is  a  fact  within  the  knowledge  of 
the  company. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Mr.  LitOe,  Q.C.,  and  Mr.  E.  Chitty:— 

The  next  point  is  that  the  name  of  the  company  was  not  truly 
stated  in  some  of  the  advertisements,  the  company  being  called 
the  City  and  County  Banking  Company  instead  of  the  City  and 
CounJty  Bank.  The  registered  name  of  a  company  is  treated  by 
the  Legislature  as  a  matter  of  great  importance.  It  must  be 
stated  in  the  memorandum  of  association,  and  can  never  be  altered 
afterwards  except  with  the  approval  of  the  Board  of  Trade;  and 
no  two  companies  are  allowed  to  have  names  identical  with  or 
closely  resembling  one  another :  Companies  Act,  1862,  ss.  13,  20. 
And  as  there  are  so  many  banking  companies  in  London,  it  is 
obvious  that  any  inaccuracy  in  the  name  in  the  advertisement  may 
entirely  mislead  the  creditors  and  contributors. 

(1)  L^w  Rep,  3  Ch.  800.  (2)  Law  Rep.  10  Ch.  188. 

(3)  Law  Rep.  6  Ch.  815. 
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A  third  objection  to  the  petition  ia  that  the  adyertiaements      L.JJ. 
which  had  the  right  name  did  not  i^pear  seven  clear  dajrs  before       1875 
the  day  when  the  petition  was  heard,  as  required  by  the  Greneral       /«  r^ 
Order  of  November,  1862,  Rule  2.    It  is  true  that  by  the  53rd  ooS^bSk. 
rule  the  Judge  has  the  power  of  dispensing  with  that  rule;  but  if       — 
he  acts  under  that  rule,  he  ought  to  make  a  formal  order  to  that 
effect,  which  the  Yice*Ghancell(»  has  not  done  in  this  case.    In  the 
case  of  In  re  Land  and  Sea  Tdegraph  Company  (I),  where  the 
Vice-Chancellor  exercised  his  dispensing  power,  one  of  the  petitions 
had  been  regularly  advertised ;  therefore  all  the  shareholders  had 
had  fair  notice.    The  proper  course  in  the  present  case  would  have 
been  to  order  the  petition  to  stand  over  for  fresh  advertisements 
to  be  issued :  In  re  London  and  Wedminder  Wine  Company  (2). 

We  alBO  object  that  the  Petitioner's  interest  is  so  small  that  the 
Court  ought  not  to  make  an  order  at  his  suggestion  against  the 
wishes  of  the  large  majority  of  the  shareholders  and  creditors :  In 
re  London  Suburban  Bank  (3) ;  In  re  Professional^  Ootnmereial,  and 
Indmtrial  Benefit  BuUding  Society  (4). 

Mr.  /.  Peareon,  Q.C.,  Mr.  E.  C.  WiUie;  and  Mr.  Waller,  Q.C., 
and  Mr.  W»  Laiham,  for  various  creditors  of  the  company. 

Mr.  Jackson,  Q.C.,  and  Mr.  E.  Cutter,  for  a  committee  of  share- 
holders. 

Mr.  Dauney,  for  Messrs.  Brown,  Janson,  &  Co. 

Mr.  Swanston,  Q.C.,  and  Mr.  Graham  Hastings  (Mr.  Kay,  Q.C., 
with  them),  for  the  Petitioners — 

In  the  first  place,  with  respect  to  the  technical  objections, 
exact  accuracy  in  the  name  of  the  company  is  nowhere  prescribed. 
Bule  1  says  that  the  company  is  to  be  described  in  the  petition 
*^  by  its  most  usual  style  or  firm ;"  and  Sule  2  only  prescribes  that 
in  the  advertisement  the  name  and  address  of  the  Petitioner  and 
his  solicitor  shall  be  given.  It  is  quite  sufficient  if  the  name  was 
^curate  enough  for  the  public  to  identify  the  company.  But  this 
mistake  was  in  fact  immaterial ;  it  was  rectified  in  the  advertise* 
ments  of  the  following  day  on  which  the  order  was  based. 

(1)  18  W.  R.  1150.  (3)  Law  Hep.  6  Ch.  641. 

(2)  1  B.  ft  M.  50L  (4)  Ibid.  856, 
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L.  J  J.  Then  it  is  said  that  these  adrertisements  were  not  inserted  in 

1875        time.     Bnt  advertisements  are  only  in  lien  of  servioe  on  the 
]^       shareholders  and  others  interested,  and  if  the  Judge  thinks  that 
GiTT  ^D    ^Qj  j^YQ  Ij^  fg^  sufficient  notice  he  can  dispense  with  the  adver- 
—        tisements  under  the  53rd  rule,  in  the  same  way  as  he  can  in  the 
ordinary  practice  in  Chancery  dispense  with  the  prescribed  length 
of  notice.    If  the  advertisements  are  delusive,  and  name  a  wrong 
day  so  that  the  shareholdera  may  be  deceived,  they  are  void,  and 
the  Petitioner  will  be  obliged  to  issue  fresh  advertisements,  as  in 
In  re  Lmixm  and  Wedminster  Wine  Company  (1),  cited  by  the 
other  side;  but  if  the  right  day  is  named  and  all  .the  parties  in- 
terested appear,  as  they  did  in  this  case,  the  defect  is  cured  and 
the  petition  is  heard  at  once,  as  in  Jn  re  Land  and  Sea  Tdegraph 
Company  (2).    In  such  a]  case  it  is  not  necessary  that  the  fact  of 
the  Judge  having  exercised  his  discretion  should  appear  on  the 
face  of  the  order. 

[Sib  W.  M.  James,  L.  J. : — If  there  were  an  appeal  to  the  House 
of  Lords,  and  it  did  not  appear  in  the  order  how  the  defect  in 
the  advertisements  was  cured,  how  could  it  appear  that  the  Court 
had  jurisdiction  to  make  the  order  ?] 

The  appearance  of  all  the  parties  interested  gives  the  Court 
jurisdiction. 

With  respect  to  the  merits  of  the  case,  although  it  is  true  that 
the  Petitioner's  interest  is  but  small,  he  is  supported  by  a  la^ 
number  of  shareholders  who  wish  the  assets  to  be  fairly  got  in 
and  distributed.  We  believe  that  if  that  is  done  there  will  be  & 
large  surplus  after  all  the  debts  are  paid.  We  do  not  want  to  put 
anything  into  the  hands  of  Broum,  Janson,  db  Co.,  who  have  no 
interest  except  to  pay  themselves. 

Sir  W.  M.  James,  L  J.  :— 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellor  ought  to 
be  dischaiged,  and  that  the  Yice-Chancellor  ought  to  have  made 
the  order  which  we  are  about  to  pronounce. 

Several  objections  have  been  made  to  the  petition,  independently 
of  the  merits,  and  some  of  these  objections  were  at  first  sight 

(1)  1  H.  &  M.  561.  (2)  18  W.  R.  1150. 
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formidable.  Qne  of  them^  resjpecting  the  time  during  which  the  L.  JJ. 
Petitioner  had  held  his  sfaares,  was  disposed  of  during  the  argument.  1875 
With  respect  to  the  mistake  as  to  the  name  of  the  company  in  the  ^^ 
advertisement,  I  think  that  the  description  of  the  company  as  the  oochttrSk 

€ity  and  County  BanJcing  Company  instead  of  the  City  and  County       

BarJc,  although  it  may  appear  a  slight  error,  rendered  the  adver- 
tisements in  which  it  occurred  absolutely  void.  There  can.  be  no 
reason  why  when  a  company  has  a  name  any  other  name  should 
be  used  instead  of  it.  Where  can  the  line  be  drawn  ?  The  name 
mentioned  in  the  advertisement  must  be  the  correct  name  of  the 
company.  The  mistake,  however,  was  immediately  discovered  and 
set  right  in  the  succeeding  advertisements. 

Then  there  was  the  objection  that  the  advertisements  in  the 
Oazette  and  the  daily  newspapers  were  not  issued  seven  clear 
days  before  the  hearing  of  the  petition.  The  Vice-Chancellor 
considered  that  it  was  in  his  power  to  dispense  with  the  necessity 
of  issuing  fresh  advertisements.  Such  a  power  ought  not  to  be 
exercised  lightly;  otherwise  it  would  be  equivalent  to  making  a 
fresh  order  that  six  days  are  to  be  sufiSdent.  There  must  be  the 
exercise  of  a  judicial  discretion,  and  if  that  judicial  discretion  is 
exercised  we  ought  not  lightly  to  disturb  it.  In  the  present  case 
the  Vice-Chancellor  did  exercise  such  discretion.  It  was  an  accident 
arising  from  the  fact  of  the  Court  being  closed  on  the  Queen's 
birthday,  and  the  advertisement  did  have  the  effect  of  securing 
the  representation  of  every  class  of  persons  interested  before  the 
Court.  In  other  proceedings  before  this  Court,  if  an  applicant 
serves  notice  of  his  motion  too  late,  and  the  other  party  appears, 
he  is  bound  by  the  order.  I  think,  therefore,  the  Vice-Chancellor 
was  right  in  exercising  his  discretion  in  this  case,  and  we  cannot 
interfere  with  his  conclusion. 

This  brings  us  to  the  real  merits  of  the  case.  The  company  is  a 
weak  concern :  and  as  it  appears  to  me  that  the  arrangement  with 
Brown,  Janson,  &  Co.  is,  on  the  face  of  it,  a  beneficial  one,  I 
see  no  reason  why  the  assets  should  not  be  realized  by  them  as 
economically  as  by  a  liquidator  appointed  by  the  Court  The 
Petitioner  is  a  shareholder  with  a  very  small  interest,  and  he  says 
he  is  supported  by  shareholders  holding  2700  shares,  whose  consent 

VOL.X.  2  0  1 
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L.  JJ.      he  has  obtained  by  canvassmg.    AU  the  other  shareholdeis  are 

1875        desirous  that  no  order  should  be  made  in  the  winding-up,  and  I 

j^0       am  certainly  not  disposed  to  interfere  with  the  wishes  of  the 

C(P^^  Ba      ™*J^'**y  ^^  *^®  shareholders,  who  ought  to  determine  what  wag 

—        best  to  be  dona    Creditors  to  nearly  the  full  amount  of  the  debts 

of  the  company  have  also  expressed  themselves  as  opposed  to  the 

order.     Under  these  circumstances  we  ought  not  to  ruin  the 

company  by  a  winding-up  order — for  it  would  ruin  it  if  we  were  to 

make  an  order  for  compulsory  winding  up,  and  prevent  them  from 

carrying  out  the  proposed  arrangement.    If  the  shareholders  are 

able  to  make  an  arrangement  with  Brown,  Janson,  db  Co.,  or  with 

any  other  persons,  for  the  payment  of  the  debts,  we  ought  not  to 

interfere  with  them. 

The  order  of  the  Yice-Chancellor  must  be  discharged,  with 
liberty  to  the  directors  to  summon  a  general  meeting  of  the  share- 
holders to  consider  the  question  of  a  voluntary  winding-up,  and  to 
make  such  agreement  with  Broum,  Janson,  dt  Co.,  or  any  other 
persons,  as  they  may  think  desirable.  In  the  meantime  the  Petition 
will  stand  over  till  the  result  of  the  meeting' is  known. 

Sib  G.  Mbllish,  L  J.  :— 
I  am  of  the  same  opinion. 

Solicitors:  lilLeQsrB.  Harper,  Broad,  dtBaticoek;  Mr.  Edward  Lee ; 
Mr.  J^.  BerUage;  Messrs.  Janson,  CoVb,  d  Pearson;  Mr.  W.  E. 
BdberU;  Messrs.  Valhnce  dt  VaUanee. 


VOL.  X.]  OHANGEBT  APPEALS.  479 


EBBS  V.  BOULNOIS.  l.  jj. 

[1876    E.    20.]  J^ 

lAquidaiion  hy  Arrangement — Cflose  of  Liquidation — Discharge  of  Dehtor-—  •^«*?»«1M1»25. 
After-acquired  Property — Joint  and  Separate  Estates — Separate  Creditors 
passing  no  Rem>tiUuh^r^Bankruptcy  Act,  1869,  ss.  12,  15,  47,  48,  49,  125 
«tt6-ML  7,  ^—Bankruptcy  Rules,  1870,  r.  285. 

When  the  creditors  of  a  liquidating  dehtor  have  passed  a  resolution  grant- 
ing him  his  discharge,  his  after-acquired  property  does  not  vest  in  the  trus- 
tee, hut  heiongs  to  the  dehtor,  although  no  resolution  closing  the  liquidation 
has  heen  passed. 

In  re  Bennetfs  Trusts  (1)  overruled. 

Where  proceedings  for  liquidation  have  heen  instituted  hy  partners,  and 
the  Joint  creditors  have  passed  a  resolution  for  liquidation  and  appointed  a 
trustee,  the  separate  estate  of  each  partner,  as  well  as  the  joint  estate,  vests 
in  the  trustee  so  appointed ;  and  if  no  resolution  is  passed  hy  the  separate 
creditors,  the  trustee  must  administer  the  separate  estate  according  to  the 
laws  of  hankruptcy.  In  such  a  case  a  diseharge  hy  the  joint  creditors  wiU  not 
operate  to  discharge  any  partner  or  his  separate  estate  from  his  separate 
dehts. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
allowing  a  demurrer  to  the  FlaintifiTs  bilL 

The  facts,  as  stated  in  the  bill,  were  as  follows : — 

The  Plaintiff,  Joseph  Ebbs,  was  formerly  in  partnership  with 
JS.  J.  Ebbs  as  builders  at  Maida  HiU.  On  the  6th  of  June,  1871, 
the  two  partners  filed  a  petition  for  liquidation  by  arrangement, 
and  on  the  28th  of  June  their  joint  creditors  passed  a  resolution 
agreeing  to  a  liquidation,  and  resolving  that  certain  persons 
should  be  appointed  trustees,  and  that  the  discharge  of  the 
debtors  should  be  granted  forthwith.  This  resolution  was  duly 
registered. 

Meetings  of  the  separate  creditors  of  the  Plaintiff  and  E.  J.  Ebbs 
were  duly  summoned  for  the  28th  of  June,  after  the  meeting  of  the 
joint  creditors,  but  none  of  the  separate  creditors  attended  such 
meetings,  and  consequently  no  resolutions  were  passed. 

On  the  18th  of  July,  1871,  the  discharge  of  the  two  debtors  was 

duly  certified  by  one  of  the  Begistrars  of  the  London  Court  of 

Bankruptcy. 

(1)  Law  Rep.  19  Eq.  245. 
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No  resolution  had  been  passed  by  the  creditors  fixing  a  time  for 
the  close  of  the  liquidation  at  the  time  when  the  suit  was 
commenced. 

Shortly  after  the  issuing  of  the  certificate  of  discharge  the 
Plaintiff  recommenced  his  business  as  a  builder. 

On  the  11th  of  July,  1874,  the  Plaintiff  took  a  building  lease  of 
a  piece  of  land  at  Maida  Hill  for  a  term  of  ninety-seyen  years,  and 
built  a  house  on  it;  and  on  the  27th  of  November,  1874,  he 
entered  into  a  written  agreement  with  the  Defendant  for  the  sale 
to  him  of  his  interest  in  the  house  and  premises  for  £1600.  The 
Defendant  objected  to  the  title,  on  the  ground  that  the  liquidation 
of  the  Plaintiff's  affairs  had  never  been  closed,  and  the  Plaintiff 
accordingly  filed  the  present  bill,  stating  the  above  facts  and 
praying  that  the  agreement  might  be  specifically  performed.  The 
Defendant  demurred  to  the  bill  for  want  of  equity.  The  Master 
of  the  Bolls,  considering  that  he  was  bound  by  the  decision  of 
Vice-Chancellor  Baeon  in  In  re  Sermetfs  Trusts  (1),  allowed  the 
demurrer  (2). 


(1)  Law  Rep.  19  Eq.  246. 

(2)  1875.  May  8. 
Sib  G.  Jssssl,  M.R. : — 

I  give  no  opinion  of  my  own  at  all 
as  to  the  proper  constmctioii  of  this 
section  of  the  Bankruptcy  Act.  I  find 
before  me,  in  the  case  of  In  re  Bennett^s 
Trusts  (Law  Rep.  19  Eq.  245),  a  deci- 
sion of  tJie  Vice-Chancellor  Bacon,  who 
is  the  Chief  Judge  in  Bankruptcy,  de- 
ciding the  very  point ;  the  point  being 
this,  that  until  the  close  of  the  bank- 
ruptcy or  liquidation,  according  to  the 
literal  meaning  of  the  15th  section  of 
the  Bankruptcy  Act,  1869,  all  the  pro- 
perty acquired  during  the  continuance 
of  the  bankruptcy  vests  in  the  trustee. 
I  cannot  say  that  this  case  comes  within 
either  of  the  two  exceptional  cases  in 
which  I  think  it  is  allowable  for  a 
Judge  to  dedme  to  follow  a  recent 
decision  of  a  Court  of  co-ordinate  ju- 
risdiction. I  think  that  ho  is  not 
bound  to  follow  a  recent  decision  when 
it  is  contrary  to  the  plain  words  of  an 


Act  of  Parliament ;  but  in  the  present 
case,  whether  I  should  or  not  have  fdt 
at  liberty,  having  regard  to  the  other 
sections,  and  to  the  extraordinary  con- 
sequences which  would  follow  from 
that  decision,  to  come  to  another  con- 
clusion, I  cannot  say  that  the  decision 
is  against  the  plain  meaning  of  the  Act 
of  Parliament.  Nor,  on  the  other 
hand,  is  it  within  the  second  class  of  ex- 
ceptions which  would  authorize  me  to 
depart  from  a  decision  of  a  Court  of  co- 
ordinate jurisdiction,  namely,  that  it  is 
opposed  to  the  current  of  authority— I 
mean  either  the  authority  of  a  higher 
Court,  or  several  other  dedsicns  of 
Courts  of  co-ordinate  jurisdiction,  be- 
cause it  is  admitted  there  is  no  other 
authority  on  the  point  Therefore  I 
shall  act  as  I  always  do,  and  follow  the 
decision  of  the  Vice-chancellor,  leaving 
it  to  another  Court,  if  another  Court 
shall  think  fit,  to  overrule  such  deci* 
sion.    I  allow  the  demurrer. 
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The  Defendant  appealed  from  this  decision. 

.^  Mr.  Chttty,  Q.C.,  and  Mr.  BanidJanes,  for  the  Appellant : — 

The  bill  states  that  the  creditors  have  granted  the  debtor  his 
discharge,  and  that  makes  him  a  free  man,  and  capable  of  acquir- 
ing property  without  its  being  subject  to  the  liquidation.  The 
order  is  made  under  the  48th  section  of  the  Act,  which  is  made 
applicable  to  a  liquidation  by  the  9th  sub-section  of  the  125th 
section  (1).  The  close  of  the  bankruptcy  or  liquidation,  which  is 
regulated  by  the  47th  section,  cannot  take  place  until  the  whole 
of  his  property  has  been  realized.  Therefore,  according  to  the 
contention  of  the  Defendant,  if  the  debtor  has  any  reversionary  or 


L.JJ. 

1875 


(1)  The  material  portions  of  the 
sections  chiefly  referred  to  are  as 
follows : — 

32  &  33  Vict,  c  71,  s.  47 :  "  When 
the  whole  property  of  the  bankrupt  has 
been  realized  for  the  benefit  of  his 
creditors,  or  so  much  thereof  as  can  in 
the  joint  opinion  of  the  trustee  and 
C3mmitt6e  of  inspection  be  realized 
without  needlessly  protracting  the 
bankruptcy,  or  a  composition  or  ar- 
rangement has  been  completed,  the 
trustee  shall  make  a  report  accordingly 
to  the  Court,  and  the  Court,  if  satisfied 
that  the  whole  of  the  property  of  the 
bankrupt  has  been  realized  for  the 
benefit  of  his  creditors,  or  so  much 
thereof  as  can  be  realized  without  need- 
lessly protracting  the  bankruptcy,  or 
that  a  composition  or  arrangement  has 
been  completed,  shall  make  an  order 
that  the  bankruptcy  has  closed,  and 
the  bankruptcy  shall  be  deemed  to 
have  closed  at  and  after  the  date  of 
such  order.  .  .  ." 

Sect. 48:  ''When  a  bankruptcy  is 
closed,  or  at  any  time  during  its  con- 
tinuance with  the  assent  of  the  credi- 
tors, testified  by  a  special  resolution, 
the  bankrupt  may  apply  to  the  Court 
for  an  order  of  discharge;  but  such 
discharge  shaU  not  be  granted  unless  it 
is  proved  to  the  Court  that  «ne  of  the 


following  conditions  has  been  fulfilled, 
that  is  to  say,  either  that  a  dividend  of 
not  less  than  ten  shillings  in  the  pound 
has  been  paid  out  of  his  proper^,  or 
might  have  been  paid  except  through 
the  negligence  or  fraud  of  the  trustee, 
or  that  a  special  resolution  of  his 
creditors  has  been  passed  to  the  effect 
that  his  bankruptcy,  or  the  failure  to 
pay  ten  shillings  in  the  pound,  has  in 
their  opinion  arisen  from  circumstances 
for  which  the  bankrupt  cannot  justly 
be  held  responsible,  and  that  they 
desire  that  an  order  of  discharge  should 
be  granted  to  him.  .  .  ." 

Sect.  125,  sub-s.  9 :  **  The  provisions 
of  this  Act  with  respect  to  the  close  of 
the  bankruptcy,  discharge  of  a  bank- 
rupt, to  the  release  of  the  trustee,  and 
to  the  audit  of  accounts  by  the  comp- 
troller, shall  not  apply  in  the  case  of  a 
debtor  whose  affairs  are  under  Uquida- 
tionby  arrangement;  but  the  close  of  the 
liquidation  may  be  fixed,  and  the  dis- 
charge of  the  debtor  and  the  release  of 
the  trustee  may  be  granted,  by  a  special 
resolution  of  the  creditors  in  general 
meeting;  and  the  accounts  may  be 
audited  in  pursuance  of  such  resolution 
at  such  time,  and  in  such  manner,  and 
upon  such  terms  and  conditions,  as  the 
creditors  think  fit." 


Ebbs 
boulnoib. 
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Xi.  JJ.      other  property  which  cannot  for  the  present  be  realized,  he  may  be 

1875       kept  for  years  in  a  condition  in  which  he  is  incapable  of  acquiring 

Ebbs       property  or  of  carrying  on  any  trade.    The  48th  section  empowers 

BouLNois.    ^^®  Court  in  case  of  bankruptcy,  and  the  creditors  in  case  of  a 

liquidation,  to  avoid  this  hardship  by  giving  the  debtor  a  discharge 

before  the  close  of  the  proceedings.  If,  as  the  Defendant  contends, 
the  order  only  operates  to  protect  him  from  personal  actions,  it 
is  superfluous,  for  he  is  already  protected  by  the  12th  section. of 
the  Act. 

Mr.  Boxburffh^  Q.C.,  and  Mr.  Creed,  for  the  Defendant : — 

According  to  the  allegations  in  the  bill,  the  Plaintiff  has  no  title 
to  the  property.  By  the  7th  sub-section  of  the  125th  section  of  the 
Bankruptcy  Act,  all  the  provisions  of  the  Act  are  to  apply,  with  the 
modifications  mentioned  in  the  9th  sub-section,  to  a  liquidation  by 
arrangement,  in  the  same  manner  as  if  the  word  "  bankrupt  ''  in- 
cluded a  liquidating  debtor ;  and  by  the  15th  section  the  property 
of  a  bankrupt  divisible  among  his  creditors  is  to  comprise,  amongst 
other  things,  all  such  property  as  may  be  acquired  by  or  devolve  on 
the  bankrupt  during  the  continuance  of  the  bankruptcy.  It  can- 
not be  denied,  therefore,  that  this  property  vested  in  the  trustee, 
unless  there  is  something  in  the  order  of  discharge  to  prevent  it. 
The  Act  prescribes  three  processes :  the  discharge  of  the  debtor, 
the  close  of  the  liquidation,  and  the  release  of  the  trustee.  These 
are  all  in  the  discretion  of  the  creditors,  and  are  intended  to  be 
kept  distinct.  The  discharge  released  the  debtor  from  all  proceed* 
ings  against  him  on  account  of  his  debts,  but  it  did  not  release  his 
after-acquired  property  any  more  than  it  released  the  property 
which  he  had  at  the  time  of  the  liquidation.  That  could  only  be 
done  by  a  resolution  to  close  the  liquidation.  The  express  point 
has  been  decided  in  our  favour  by  Yice-Chancellor  Bacon  in  Jn  re 
Bennetfe  Trusts  (1).  We  rely  upon  the  distinct  words  of  the 
statute,  that  property  devolving  on  the  debtor  during  the  continu- 
ance of  the  liquidation  vests  in  the  trustee ;  and  the  liquidation 
must  be  held  to  be  continuing  until  it  is  formally  closed. 

But  even  if  the  property  in  question  in  this  suit  has  been  released 
from  the  joint  debts,  the  bill  does  not  shew  that  it  is  released 
(1)  Law  Rep.  19  Eq.  246* 
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from  the  separate  debts.  The  bill  states  that  the  separate  ere-  L.  JJ. 
ditors  have  never  passed  any  resolution.  The  debtor  has,  there-  1875 
fore,  obtained  no  discharge  from  them,  and  the  property  must  be        ebbs 

still  vested  in  the  trustee  for  their  benefit.  Boulmoir 

Mr.  OhiUy,  in  reply : — 

The  point  respecting  the  separate  creditors  was  not  taken  in  the 
Conrt  below.  In  fact  all  the  separate  creditors  have  been  paid ;  and, 
if  necessary,  we  ask  to  amend  the  bill  by  stating  that  fact 

Sir  W.  M.  James,  L.J. : — 

The  point  raised  before  ns  is  a  very  important  one,  and  one  upon 
which  I  have  formed  a  very  clear,  decided,  and  unhesitating 
opinion,  which,  as  I  understand,  is  in  accordance  with  that  of  the 
Master  of  the  Bolls,  although  it  is  adverse  to  the  decision  which 
he  felt  himself  bound  by  the  authority  of  the  case  before  Vice- 
Chancellor  Bacon  to  pronounce.  The  yice-Chancellor  had  ex- 
pressed an  opinion  that  the  property  belonged  to  the  trustee  in  the 
liquidation,  on  the  ground  that  the  close  of  the  liquidation  was  one 
thing  and  the  granting  of  the  order  of  discharge  another  thing.  I 
agree  with  the  Vice-Chancellor's  premises,  but  I  think  that  his 
conclusion  does  not  follow  from  his  premise&  The  argument  on 
the  one  side  is,  that  discharge  means  discharge,  and  that  cannot  be 
controverted ;  the  argument  on  the  other  side  is,  that  continuance 
means  continuance,  which  is  equally  incontrovertible.  No  doubt 
one  section  of  the  Act  says  that  all  property  during  the  continue* 
ance  of  the  bankruptcy  vests  in  the  trustee ;  and  another  clause 
says  that  during  the  continuance  of  the  bankruptcy  the  debtor 
may  be  discharged  either  by  the  Court  or  by  his  creditors  from  all 
his  debts  with  certain  exceptions,  which  must  mean  that  he  is  to 
be  a  free  man  as  to  all  the  others. 

It  would  be  a  monstrous  conclusion  if  the  contention  of  the  Be- 
spondent  were  to  prevaiL  According  to  that  view,  if  a  debtor 
gave  up  to  his  creditors  his  property  worth  half  a  million  of  money, 
and  it  happened  to  be  detained  in  Court  for  years  by  the  existence 
of  a  long  Chancery  suit,  and  for  that  reason  the  assets  could  not 
be  realized,  in  such  a  case  as  that  the  debtor  must  remain  a  pariah 
and  an  outlaw,  incapable  of  acquiring  any  property,  except  his 
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L.  JJ.       wearing  apparel,  until  the  bankruptcy  or  the  liquidation  should  be 
ig75       closed.    If  he  were  a  lawyer  he  could  not  buy  a  library ;  if  he 
^^       were  an  actor  he  could  not  purchase  the  necessary  wardrobe  for 
^'         the  performance  of  his  parts,  but  must  be^  kept  for  'years  in 
—       that  position  ;  while  a  man  who  had  left  himself  with  bare  poles, 
and  with  nothing  to  come  to  his  creditors,  could  have  his  bank- 
ruptcy closed  at  once,  and  would  be  entitled  to  an  immediate 
discharge  from  his  creditors. 

It  would  be  very  startling  if  that  were  the  intention  of  the 
Legislature.  But  the  solution  of  the  difficulty  is  clear  if  you  look 
at  the  Act.  The  Act  expressly  provides  that  during  the  continu- 
ance of  the  bankruptcy  the  debtor  may  apply  for  a  discharge,  and 
by  a  discharge  it  means  a  discharge  with  all  its  oonsequences. 
The  enactment  in  sect  15,  that  all  property  is  to  vest  in  the 
trustee  during  the  continuance  of  the  bankruptcy,  must  be  read 
as  if  it  were  expressly  made  **  subject  to  the  proviso  hereinafter 
contained  in  the  48th  section."  Common  sense  must  be  applied 
to  reconcile  the  two  enactments.  It  is  a  cardinal  principle  in 
the  interpretation  of  a  statute  that  if  there  are  two  inconsistent 
enactments,  it  must  be  seen  if  one  cannot  be  read  as  a  qualification 
of  the  other.  In  the  present  case  there  is  no  difficulty  in  recon- 
ciling the  two  sections.  I  think,  therefore,  that  the  decision  of  the 
Master  of  the  Bolls  must  be  reversed. 

Another  question  was  raised  as  to  the  validity  of  the  order  of 
discharge  as  regards  the  separate  debts  of  the  Plaintiff.  The 
case  must  stand  over  to  ascertain  whether  there  are  any  separate 
creditors ;  and  if  there  are,  it  can  be  re-argued  on  that  point. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  agree  that  the  question  is  one  of 
great  importance,  but  it  is  not  new  to  my  mind  I  considered  it 
a  good  deal  in  the  case  of  Ex  parte  BusseU  (1),  but  it  was  not 
necessary  for  us  to  decide  the  point  in  that  case.  I  have  no 
doubt  that,  both  in  bankruptcy  and  liquidation,  when  the  debtor 
has  obtained  his  order  of  discharge,  he  is  freed  from  all  debts  (except 
those  specially  excepted  by  the  49th  section),  and  that  his  future 

(1)  Ante,  p.  255. 
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assets  then  belong  to  lunu   I  qnite  agree  that  the  15th  section  says      L.  jj. 
in  plain  terms  that  all  property  acquired  by  the  bankrupt  during       isrs 
the  continuance  of  the  bankruptcy  shall  Test  in  the  trusteei  and  I       ]^^ 
also  agree  that  the  bankruptcy  continues  till  it  is  formally  dosedi    30^0 
and,  unless  the  15th  section  were  modified  by  some  proviso,  until       — 
the  bankruptcy  was  closed  all  the  assets  acquired  by  the  bankrupt 
would  go  to  his  creditors.    Under  the  47th  section  the  Court  has  no 
power  to  close  the  bankruptcy  until  either  all  the  property  of  the 
bankrupt  has  been  realized,,  or  so  much  as  can  be  realized  without 
needlessly  protracting  the  bankruptcy.     So,  if  the  argument  of 
the  Bespondent  is  correct,  no  bankrupt,  even  with  the  consent  of 
his  creditors,  and  although  he  had  paid  twenty  shilliugs  in  the 
pound,  could  hold  any  property  until  the  whole  of  his  assets 
have  been  realized ;  that  would  be  a  very  novel  and  extraordinary 
provision.    However  deserving  the  bankrupt  may  be,  though  all 
his  creditors  wished  to  set  him  free  and  the  Court  thought  it  just 
to  do  so,  if  he  had  an  estate  which  could  not  immediately  be  rea- 
lized, and  which  might  perhaps  take  years  to  realize,  it  would  be 
impossible  to  set  his  future  property  free.    By  deciding  against  this 
construction  we  shall  not  be  diminishing  the  powers  of  the  creditors, 
but  increasiDg  them ;  for  if  this  construction  be  the  true  one,  the 
creditors  have  no  power  to  allow  the  debtors  to  start  again  in  trade 
if  they  should  wish  to  do  so. 

What,  then,  does  the  49th  section  mean  by  saying  that  an  order 
of  discharge  shall  release  the  bankrupt  from  all  ordinary  debts 
proveable  under  the  bankruptcy  ?  It  must  mean  that  he  is  to  be  in 
the  same  position  as  if  the  creditors  Jiad  actually  released  him#  If 
they  had  done  so,  could  they  have  claimed  that  his  personal 
earnings  and  other  property  subsequently  acquired  by  him  should 
be  applied  in  payment  of  their  debts?  The  plain  and  natural 
meaning  of  the  words  is,  that  his  future  property  is  to  be  his  own. 
The  first  clause  of  the  48th  section  shews  that  when  the  bank- 
ruptcy is  closed  the  debtor  may  obtain  his  dischaifge  almost  as  a 
matter  of  course,  but  that  even  during  its  continuance,  under  certain 
circumstances,  he  may  obtain  it.  Can'it  be  meant  that  if  he  obtains 
it  the  only  effect  will  be  that  no  action  can  be  brought  against  him 
by  the  creditors  until  the  bankruptcy  is  closed  ?  It  is  treated  as 
a  great  boon  to  him,  but  it  would  be  no  boon  if  the  Bespondent  is 

VcbX.  2P  1 
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L.JJ.  right,  because  the  Court  will  always  restiain  actums  brought 
1875  against  the  debtor  in  any  stage  of  the  bankruptcy*  It  must  have 
£bb8  "'^^  intended  that  he^should  be  absolutely  released  from  all  his 
BouSroiB.  ^^»>^'  ^'^d  ^*  ^  after-acquired  property  should  be  released  also. 
I  am,  therefore,  of  opinion  that  in  this  case  the  property  in  ques- 

tion  is  released  from  the  liquidatioui  and  is  the  property  of  the 

Plaintiff. 


June  25.    The  matter  came  on  again  this  day  upon  the  point 
reserved- 
Mr.  Chttty^  Q.C.y  and  Mr.  D.  Jones,  for  the  Appellant : — 

We  have  ascertained  that  in  fact  all  the  separate  creditors  have 
been  satisfied,  and  we  are  prepared  to  amend  the  bill  by  making 
a  statement  to  that  effect.  But  we  contend  that  we  are  entitled  to 
have  the  demurrer  overruled  >vithout  doing  so.  Even  if  there  are 
separate  debts  unpaid,  the  debtor's  property  is  not  affected,  and 
he  can  make  a  good  title  to  it.  The  proceedings  are  regulated 
by  Rule  285  of  the  Bankruptcy  Bules,  1870  (1).  Under  that  rale 
the  alternatives  of  the  separate  creditors  determining  on  a  bank- 
ruptcy, a  liquidation,  or  a  composition,  are  provided  for,  but 
the  alternative  of  their  not  passing  any  resolution  is  not  provided 

(1)  Rulo  285 :  "  In  cases  of  proceed-  body  if  they  think  fit,  or  they  may 
ings  for  liquidation  by  arrangement  or  adopt  the  committee  (if  any)  appointed 
composition  instituted  by  partners,  by  the  joint  or  partnership  creditors, 
separate  meetings  of  the  different  In  the  event  of  the  separate  creditors 
classes  of  creditors  shall  be  held.  •  • .  •  of  any  such  debtor  agreeing  to  accept  a 
The  joint  creditors  may  oome  to  such  composition,  in  cases  wheie  the  joint 
resolution  as  ihey  may  think  fit  with  creditors  have  resolved  on  a  liquidation 
regard  to  the  joint  estate,  the  separate  by  arrangement,  the  assets  of  such 
creditors  may  also  come  to  such  rcso-  separate  debtor  shall  be  made  available 
lution  as  they  may  think  fit  as  regairls  by  the  trustee  for  or  towards  the  pay- 
the  liquidation  of  the  estate  of  their  ment  thereof,  in  such  manner  as  the 
individual  debtor,  but  in  the  event  of  C!ourt  shall  direct  and  approve,  and 
their  determining  upon  his  bankruptcy,  any  surplus  of  such  separate  estate  re- 
or  the  liquidation  of  his  estate  by  ar-  maining  in  the  hands  of  the  trustee 
sangement,  they  shall  choose  the  same  after  payment  of  or  provisian  for  such 
trustee,  if  any»  as  has  been  or  shall  be  composition,  and  all  proper  costs  in- 
appointed  by  the  joint  or  partnership  curred  in  connection  therewith,  shall 
creditors,  but  they  may  appoint  a  com-  be  deemed  partnership  assets.'* 
mittee  of  inspection  from  their  own 
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for.    It  is  clear,  therefore,  that  the  prooeedingg,  so  far  as  the       L.JJ. 
separate  creditors  are  concerned,  most  be  alt<^ether  abortiye.    No       1875 
resolation  for  liquidation  or  composition  can  be  passed  except  at       ^]^ 
the  first  meeting,  and  as  that  was  not  done  in  this  case  the  sepa-    ^^^* 
rate  creditors  haye  no  power  now  to  gi?e  a  discharge  or  to  pass        ~— 
any  other  resolution,  but  the  debtor  is  in  the  same  position  with 
regard  to  them  as  if  he  had  presented  no  petition  at  all.    The 
separate  creditors  cannot  now  take  advantage  of  the  petition  for 
liquidation  as  an  act  of  bankruptcy  because  more  than  twelve 
months  have  elapsed.     They  may  bring  actions  against  the  debtor 
for  their  debts,  but  that  will  not  affect  his  property  in  the  hands 
of  a  purchaser. 

Mr.  Baoiburghf  Q.C.,  and  Mr.  Creed,  for  the  Defendant : — 

There  is  no  allegation  in  the  bill  that  there  were  no  separate 
creditors,  or  that  all  the  separate  creditors  have  been  paid  off. 
We  are  therefore  entitled  to  succeed  in  our  demurrer.  But  even 
if  the  bill  is  amended,  and  such  an  allegation  is  introduced  and 
proved  to  be  true,  the  Plaintiff  cannot  make  a  good  title  to  the 
property.  Both  in  a  bankruptcy  and  a  liquidation  the  separate 
as  well  as  the  joint  estate  of  a  debtor  vests  in  the  trustee: 
Banhruplcy  Act,  1869,  s.  15,  sub-s.  3 ;  and  s.  125,  sub-s.  5.  This 
has  been  expressly  decided,  in  the  case  of  a  liquidation,  by  the 
Chief  Judge  in  Ex  parte  PJiUpa  (1).  Therefore,  in  the  present 
case,  aa  soon  as  the  joint  creditors  passed  a  resolution  for  liquida- 
tion and  appointed  a  trustee,  the  joint  and  separate  estate  of  the 
debtor  vested  in  the  trustee  appointed  by  them.  If  the  separate 
creditors  had  also  met  and  passed  a  resolution,  they  must  have 
appointed  the  same  trustee,  and  he  would  have  administered  both 
estates.  This  is  expressly  decided  by  the  285th  rule,  and  the 
rule  then  proceeds  to  provide  that  if  the  separate  creditors  agree 
to  a  composition,  the  trustee  appointed  by  the  joint  creditors 
shall  apply  the  separate  assets  in  payment  of  the  composition,  and 
that  the  residue  shall  be  considered  partnership  assets.  It  is 
clear,  therefore,  that  the  failure  of  the  separate  creditors  to  meet 
did  not  render  the  proceedings  abortive  as  to  the  separate  estate, 
but  that  the  separate  estate  vested  in  the  trustee  for  their  benefit| 
(1)  Law  llcp.  19  Eci.  2oG. 
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L.  JJ.  and,  subjeot  to  their  claims,  for  the  benefit  of  the  joint  creditors. 
1875  If  so,  what  has  taken  place  to  divest  it  again,  or  to  prevent  the  after- 
Edbs  acquired  separate  estate  from  also  vesting  in  him  ?  He  still  holds 
Bouurois.  ^^  ^^^  *^®  benefit  of  the  separate  creditors,  although  the  joint 
—  creditors  may  have  released  it  from  their  claims  by  the  order  of 
discharge. 

Mr.  Chittyj  in  reply. 

Sir  W.  M.  James,  L.J.  :— 

I  think  that  such  grave  doubts  have  been  raised  as  to  the 
construction  of  the  Act  and  the  Eules  that  we  cannot,  as  the 
matter  now  stands,  force  the  title  on  a  purchaser.  If  the  separate 
creditors  of  a  member  of  a  partnership  come  to  no  resolution  on  a 
petition  for  liquidation  presented  by  the  partners,  what  is  the 
result  as  respects  the  separate  estate  ?  The  plain  meaning  of  th^ 
words  of  the  1 5th  section,  is  that  all  the  joint  and  separate  property 
vests  in  the  titistee  for  distribution — ^the  joint  property  among  the 
joint  creditors,  and  the  separate  property  among  the  separate 
creditors.  We  have  already  held  that  the  joint  creditors  have  dis- 
charged the  property  from  their  debts ;  there  is,  therefore,  no  trnst 
for  them,  but  ozdy  for  the  separate  creditors.  We  are  told  that  the 
Plaintiff  can,  if  he  is  allowed  to  amend  his  bill,  shew  that  all  the 
separate  creditors  have  been  satisfied.  If  that  be  so,  the  estate  of 
the  trustee  is  only  a  legal  estate,  and  if  there  are  no  joint  creditors 
and  no  separate  creditors  the  trustee  has  become  a  trustee  for  the 
Plaintiff  alonci  and  must  convey  the  property  as  he  may  direct. 
It  is,  in  fact,  an  outstanding  legal  estate  which  must  be  got  in  by 
the  vendor.  We  must  therefore  allow  the  demurrer,  with  leave  to 
the  Plaintiff  to  amend  by  stating  that  all  the  separate  debts  have 
been  paid.    There  will  be  no  costs  of  the  appeal. 

Sir  G.  Mellish,  L.J.  :— 

I  am  of  the  same  opinion.  I  think  it  is  tolerably  clear,  as  decided 

by  the  Chief  Judge  in  Ex  parte  Philps  (1),  that  on  the  appointment 

of  a  trustee  by  the  joint  creditors  the  separate  as  well  as  the  joint 

estate  vests  in  the  trustee.    That  is  the  natural  meaning  of  the 

(1)  Law  Rep.  19  Eq.  256. 
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words  of  the  Act,  and  is  assumed  by  the  285th  role,  which  directs       L.  JJ. 
the  trustee  of  the  joint  creditors  to  apply  the  separate  estate  in       1875 
payment  of  the  composition  for  the  separate  debts.    If  the  estate  is       ebbs 
so  vested  in  him,  how  is  it  got  from  him  again  ?    It  cannot  be    souurois 

that  the  discharge  by  the  joint  creditors  is  sufficient  to  free  the       

future  separate  property  from  the  separate  debts.  The  meeting  of 
the  joint  creditors  is  to  be^  held  before  the  meeting  of  the  separate 
creditors,  and  it  is  quite  usual  for  the  discharge  to  be  first  granted 
by  the  joint  creditors  at  their  meeting,  and  by  the  separate  creditors 
at  their  meeting  immediately  afterwards.  It  is  impossible  to  sup- 
pose that  the  joint  creditors  at  their  meeting  could  pass  a  resolution 
discharging  the  debtor  from  the  separate  debts.  If  the  separate 
creditors  pass  a  resolution  themsel?es,  there  is  no  difficulty.  If  they 
pass  none,  I  am  not  prepared  to  say  what  all  the  consequences 
would  be.  It  is,  however,  clear  that  before  six  months  have  e^i^pired 
they  may  make  the  debtor  a  bankrupt  upon  the  act  of  bankruptcy 
committed  by  presenting  the  petition  for  liquidation,  and  that  the 
separate  creditors  have  a  charge  on  the  separate  assets.  The 
result  is  that  in  cases  where  the  separate  estate  is  insolvent  as 
well  as  the  joint  estate,  the  separate  creditors  naturally  meet  and 
pass  a  resolution ;  but  they  do  not  meet  when  the  debts  are  small 
and  the  as.  ts  sufficient  to  pay  them  in  full.  In  such  a  case  there 
is  no  reaso^  why  they  should  meet,  for  they  know  that  the  trustee 
cannot  deal  with  the  separate  estate  without  paying  them  in  full. 
On  the  whole,  the  inclination  of  my  opinion  is,  that  on  the  allega- 
tions of  this  bill,  as  they  now  stand,  there  has  been  no  discharge 
by  the  separate  creditors ;  and  that  the  property  in  question  in  the 
suit  is  still  vested  in  the  trustee.  The  demurrer  must  therefore 
be  allowed,  with  liberty  to  the  Plaintiff  to  amend. 

Solicitor  for  the  Appellant :  Mr.  Oliver  Richards. 
Solicitors  for  the  Bespondent :  Messrs.  Mien  &  Edwards. 
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L.  JJ.  In  re  BENNETT'S  TRUSTS. 

1875 


Bankruptcy — Liquidation  hy  Arrangement — Close  of  Liquidation — Discharge  of 
J^dyS'  Dehtor^Bankruptcy  Act,  1869,  m.  12, 15,  47,  48, 125,  suh-sa.  7,  9. 

When  the  creditors  of  a  liquidating  debtor  have  passed  a  resolution  granting 
him  his  discharge,  his  after.acquired  property  does  not  vest  in  the  trustee  for 
the  benefit  of  the  creditors,  but  belongs  to  the  debtor ;  although  no  resolu- 
tion fixing  the  close  of  the  liquidation  has  been  passed : — 

Decision  of  Bacon,  Y.G.,  reversed. 

X  HIS  was  an  appeal  from  a  decision  of  yice-Chancellor  Baeon  (1). 

On  the  22nd  of  August,  1872,  Charles  John  Mold  filed  a  petition 
for  liquidation  by  arrangement  in  the  County  Court  of  ChesUrjidi, 
At  the  first  meeting  of  his  creditors,  which  was  held  on  the  16th 
of  September,  a  resolution  was  passed  agreeing  to  the  liquidation 
and  appointing  a  trustee :  and  that  the  discharge  of  the  debtor 
should  be  and  the  same  was  thereby  granted  on  the  Ist  of 
December  then  next 

On  the  13th  of  January,  1873,  the  debtor  became  entitled  to  a 
legacy  of  £1000  bequeathed  to  him  by  the  will  of  /.  J?.  JT.  BrnieU. 
The  trustees  of  the  will  paid  the  money  into  Court  under  the 
Trustee  BdiefAct,  and  the  debtor  presented  a  petition  to  take  it 
out  of  Court,  which  was  opposed  by  the  trustee  in  the  liquidation, 
who  claimed  it  on  behalf  of  the  creditors. 

No  resolution  for  the  close  of  the  liquidation  or  for  the  release 
of  the  trustee  had  been  passed  by  the  creditors. 

The  Yice-Chancellor  held  that  the  trustee  was  entitled  to  the 
fund,  on  the  ground  that  the  liquidation  was  not  closed.  The 
debtor  appealed  from  this  decision. 

Mr.  De  Oex,  Q.C.,  and  Mr.  O.  W.  Lawrance,  for  the  Appellant, 
referred  to  Ebbs  y.  BouJnois  (2),  which  had  been  decided  since  the 
order  had  been  made  in  the  present  case. 

Mr.  LitUe,  Q.C.,  and  Mr.  Everitt,  for  the  trustee,  said  that  in 
(1)  Law  Rep.  19  Eq.  246.  (2)  Ante,  p.  479. 
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the  &oe  of  that  decision  they  could  not  support  the  order  of  the       L.  JJ. 
Vice-C3hancellor.  1875 


In  re 

The  Lords  Justices  accordingly  discheurged  the  order  appealed    Behnbtt's 
from,  and  declared  the  Appellant  entitled  to  the  fund  in  Court        — 
Under  the  circumstances  of  the  case  they  ordered  the  costs  of  all 
parties,  both  of  the  appeal  and  of  the  hearing  before  the  Yioe- 
Ohancellor,  to  be  paid  out  of  the  fund. 

Solicitors :  Messrs.  TotTt  Janetoay,  &  Co.;  Mr.  BraiJcemidge. 


GUNN  V.  BOLOKOW,  VAUGHAN,  &  CO.  L.JJ. 

[1875.  G.    96.]  ^J3i 


Vendor' 9  Lien  for  Qoods—Faymmt  hy  Acceptances-^Wharfinger'a  Certificate-^      June26, 
Document  of  Title — Custom  of  Trade^'Payment  into  Court — Keqawg  Fund 
in  medio. 

B.  A  Co.  sold  some  iron  rails  to  the  A.  Company  by  a  written  contract 
stipnlating  that  payment  should  be  made  by  buyers'  acceptances  of  sellers' 
drafts  against  inspector's  certificate  of  approval  and  wharfinger's  certificate  of 
each  500  tons  being  stacked  ready  for  shipment  As  the  wharfinger's  cer- 
tificates were  delivered  the  A.  Company  accepted  the  drafts  of  B.  &  Co,^ 
according  to  the  contract,  which  B.  &  Co.  negotiated ;  but  the  rails  remained 
\siB.&  CoS  possession.  The  Plaintiff  advanced  money  to  the  A.  Company 
on  the  security  of  some  of  the  wharfinger's  certificates  which  were  handed 
over  to  him  with  a  written  memorandum.  The  A,  Company  became  insolvent, 
and  their  acceptances  were  consequently  not  paid.  The  Plaintiff  filed  a  bill 
against  B.  dk  Co.  and  the  receiver  of  the  estate  of  the  A.  Company ,  claiming  a 
lien  on  the  rails  in  the  hands  of  B.  A  Co,  in  priority  to  their  lien  as  vendors. 
The  bill  alleged  that  according  to  the  custom  of  the  iron  trade,  the  wharfinger's 
certificates  were  in  fact "  warrants."  The  Plaintiff  having  moved  for  an  injunc- 
tion to  restrain  B.  ds  Co.  from  parting  with  the  rails,  or  with  the  money  which 
they  might  receive  in  respect  of  them,  the  Yice-Ghancellor  ordered  B.  A  Co, 
to  pay  the  value  of  the  rails  into  Court,  to  be  kept  in  medio  till  the  decision 
of  the  case : — 

Edd,  first,  that  the  giving  of  the  acceptances  in  pursuance  of  the  contract 
was  not  an  absolute  payment,  but  conditional  on  the  acceptances  being  met ; 
that  upon  the  insolvency  of  the  acceptors  the  vendors'  lien  on  the  goods 
revived ;  and  that  the  fact  of  the  vendors  having  n^otiated  the  bills  made 
no  difference. 

Secondly,  that  the  wharfinger's  certificates  were  not  documents  of  title, 
and  their  delivery  passed  no  right  to  the  goods ;  and  that  no  custom  of  trade 
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could  give  them  the  effect  of  **  wamnts"  or  documents  of  title  as  agaiDBt 
the  vendoiB. 

An  order  to  bring  a  fund  into  Court  to  remain  in  medio  ought  not  to  be 
made  upon  a  mere  allegation  in  the  bill  that  there  is  a  question  to  be  tried 
at  the  hearing. 

Decision  of  Baoon^  V.C.,  reversed. 

XHIS  was  an  appeal  from  an  order  of  Yioe-Chanoellor  Baean. 

On  the  1st  of  August,  1874,  Messrs.  Biehard  FothergiU  and  Emed 
T.  Bdfikey,  carrying  on  business  at  Aberdare  as  the  Aherdare  Iron 
Compant/f  entered  into  a  contract  with  Mr.  P.  J.  OauborUn,  for 
himself  and  the  Ural  BaUway  Company  in  Busaia,  for  the  supply 
of  a  quantity  of  iron  rails,  of  which  7000  tons  were  to  be  deli?ered 
at  OronOadt  by  the  end  of  May,  1875,  7000  tons  by  the  end  of 
Juue,  and  7000  tons  by  the  end  of  July. 

To  enable  them  to  carry  out  this  contract  the  Aherdare  Iron  Com- 
pany^ on  the  20th  of  November,  1874,  entered  into  an  agreement 
with  Bolekow,  Vaughan^  &  Co.,  a  limited  company  at  Middles' 
horouffJhon-Tees,  to  manufacture  for  them  2000  tons  of  rails.  The 
contract  contained  the  following  stipulation : — 

**  The  rails  to  be  made  in  the  months  of  December  and  January 
next,  and  the  whole  to  be  shipped  at  the  commencement  of  the 
first  open  water  at  Cronsladt,  Fourteen  dajs*  notice  to  be  given 
before  commencement  of  manufacture,  in  order  that  the  inspector 
may  be  present  Payment  to  be  made  by  buyers'  acceptance  of 
sellers'  drafts  at  six  months*  date  against  inspector's  certificate 
of  approval  and  wharfinger's  certificate  of  each  500  tons  being 
stacked  ready  for  shipment." 

Another  contract  in  similar  terms  was  entered  into  between  the 
same  parties  on  the  23rd  of  December,  1874,  for  a  further  quantity 
of  2000  tons  of  rails  in  the  months  of  January  and  Febroary, 
1875. 

Under  these  contracts  Bolekow,  Vauffhan,  dt  Co.  commenced 
to  manufacture  iron  rails,  which,  when  made,  were  approved 
and  stacked  at  the  works  of  Bolekow,  Yaughan,  it  Co.,  and  the 
wharfinger's  certificates,  with  the  certificates  of  the  inspector 
appointed  by  the  Bussian  company,  attached,  of  each  500  tons 
ready  for  shipment,  were  given  at  different  dates  in  December  and 
January,  the  whole  4000  being  ready  for  shipment  by  the  26th  of 


VOL.X.] 


GHANCEBT  APPEALS. 


493 


January,  1873.    The  wharfingei^s  certificate  was  in  the  following 
form: — 

^'I  hereby  certify  that  there  are  lying  at  the  works  of  Messrs. 
Bokkaw,  Vattghan,  &  Co,,  Lirndtedf  of  Middleshrouffh^  500  tons  of 
iron  rails  which  are  ready  for  shipment^  and  which  hare  been  rolled 
Hnder  contract  dated  November  20«  1874,  between  the  said  com- 
pany and  the  Alerdare  Iron  Company. 

"  W.  Boe,  Wharfinger." 

These  wharfinger's  certificates,  with  the  inspector's  certificates 
attached,  were,  as  they  were  signed,  delivered  to  the  Aherdare 
Gompany  in  exchange  for  acceptances  by  the  Aherdare  Company  ot 
drafts  by  BolckoWf  VoMffhan,  dt  Co.  at  six  months*  date.  These  drafts 
were  for  sums  amounting  together  to  £32,000,  and  were  to  fall  due 
at  yarious  dates  in  June,  July,  and  August,  1875.  The  acceptances 
were  negotiated  by  BoUkow,  Vaughan,  it  Co.^  and  came  into  the 
hands  of  bond  fide  holders. 

On  the  5th  of  February,  1875,  the  Aherdare  Company  entered 
into  an  agreement  with  Mr.  O.  B.  Toms  that  he  should  advance 
them  £21,000,  and  signed  a  memorandum .  in  the  following 
form: — 

''It  having  been  arranged  to-day  that  you  advance  us  £21,000 
against  warrants  of  about  3000  tons  Russian  rails  which  we  have 
to  ship  during  the  opening  of  the  navigation  this  year,  by  your 
accepting  our  drafts  with  about  four  months  to  run,  we  herewith 
inclose  warrants  dated  28th  December,  4th  and  26th  January,  with 
inspector's  certificates  attached ;  and  our  drafts  as  follow,'*  &c. 

With  this  memorandum  the  Aherdare  Company  handed  to  Toms 
three  of  the  wharfinger's  certificates  for  the  iron  rails  which  were 
referred  to  as  '^  warrants,"  and  Toms  accepted  the  drafts  accordingly. 

The  bill  contained  an  allegation  that  '^  the  warrants  referred  to  in 
(the  last-mentioned  agreement  were  in  fact  three  of  the  wharfinger's 
certificates  hereinbefore  referred  to ;  and  such  certificates,  accord- 
ing to  the  custom  of  the  iron  trade  in  similar  cases,  are,  in  fact, 
warrants." 

A  similar  agreement,  with  a  further  deposit  of  wharfinger's 
certificates,  was  made  between  the  same  parties  on  the  Sr'^^  , 
March,  1875,  for  further  acceptances  to  the  amount  of  £7000. 
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On  the  15th  of  March,  1875,  Toins  died,  and  the  Plaintiff  in  tho 
suit  was  his  administrator. 

On  the  22nd  of  May  the  Plaintiff  gave  notice  to  BolckoWr 
Yaughany  &  Co,  that  he  claimed  a  lien  on  the  iron  rails,  for  which 
he  held  warrants  issued  by  them.  In  reply,  Bolekow,  Yaughan^  & 
Co.  said  that  they  had  issued  no  warrants  for  the  rails,  and  that 
they  could  not  in  any  way  recognise  the  Plaintiff  in  the  matter. 

On  the  5th  of  June,  1875,  the  Aherdare  Company  filed  a  liqui- 
dation petition,  and  Mr.  Turquand  was  appointed  receiver  of  the 
property.  Two  of  the  bills  accepted  by  them  had  become  due, 
and  had  been  dishonoured.    The  others  had  not  yet  become  due. 

The  Plaintiff,  in  his  bill,  claimed  a  lien  on  the  iron  rails 
mentioned  in  the  certificates,  for  the  sum  of  £28,000  advanced 
by  him,  and  upon  all  moneys  received  or  to  be  received  by 
BoleJcow,  Vaughan^  &  Co,,  or  by  Turquand,  under  the  contract 
with  the  Aberdare  Company;  and  prayed  an  injunction  to  restrain 
Bolekow,  Vauffhan,  &  Co.  from  parting  with  the  iron  rails  without 
first  satisfying  his  lien. 

The  bill  also  alleged  that  the  Ural  Bailway  Company  had 
opened  a  credit  with  the  Bussian  Bank  of  Foreign  Trade  in 
Lombard  Street  in  favour  of  the  Aherdare  Company,  and  an  in- 
junction was  asked  to  restrain  the  bank  and  Twrqua/nd  from  pay- 
ing any  moneys  received  under  the  contract  without  first  satisfying 
the  Plaintiff's  lien. 

The  Plaintiff  moved  for  an  injunction  in  terms  of  the  prayer. 
The  Yice-Chancellor  was  of  opinion  that  the  Plaintiff  was  entitled 
to  the  injunction,  but  it  was  arranged  that,  subject  to  the  right  of 
appeal,  the  Bussian  contract  should  be  carried  out,  and  the  money 
received  under  it  should  be  paid  into  the  National  ProvinM 
Bank  in  the  joint  names  of  the  receiver  and  a  nominee  of  Bolehw, 
Yaughan,  &  Co.  (1). 


(1)  1875.  June  24. 
Sib  James  Baoon,  Y.C.  : — 

This  case  is  one  of  very  great  im- 
portance and  of  some  nicety,  because  it 
^distinguishable  from  several  of  the 
casec  which  have  been  referred  to  in 
the  course  of  the  argument.    The  only 


thing  upon  this  motion  fur  injonctioa 
that  I  have  to  consider  is  how  an  order 
can  be  made  which  shall  protect  what- 
ever  may  be  ultimately  determined  to 
be  the  rights  of  the  parties  without 
doing  any  mischief  in  the  meaotime. 
The  Plaintiff  relies  on  these  tenns  io 
the  written  contract  between  Boldcow, 
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From  this  order  Bolekaw,  Vauffhan,  &  Co.  appealed. 

Mr.  Jackson^  Q.C.,  Mr.  Miliary  and  Mr.  Maclaren^  for  the  Appel- 
lants : —  ^. 

BOLOKOW, 

The  effect  of  the  Vice-Chancellor's  order  is  to  lock  up  £32,000    Vaughak, 
of  our  money  for  an  indefinite  time,  which  may  produce  irrepa-       ' 


Vaughan^  A  Co,  aod  the  Aherdare 
Company,  "Payment  to  be  made  by 
buyers'  acceptance  of  sellers*  drafts  at 
six  months'  date  against  inspector's 
certificate  of  approval  and  wharfinger's 
certificate  of  each  500  tons  being 
stacked  ready  for  shipment."  It  is 
not  disputed  that  acceptances  were 
given,  the  dates  of  which  are  stated  in 
the  bill 

Now  for  the  moment  to  lay  aside 
authorities,  what  can  be  the  meaning 
of  these  dealers  ia  iron  who  enter  into 
this  written  contract  ?  The  Aherdare 
Company  had  a  contract  with  the 
Buadan  Government,  under  which  the 
company  were  bound  to  supply  the 
Bossian  Government  with  certain 
rails.  They  buy  those  rails  of  J5o?cAow, 
Vaughant  &  Co.  by  the  contract,  one  of 
the  clauses  of  which  I  have  read.  The 
shipment  is  to  be  made  at  the  com- 
mencement of  the  first  open  water  at 
Cranstadt.  The  first  of  the  bills  that 
was  given  in  payment  would  not  be- 
come due  until  the  21st  of  this  month 
of  June.  What  can  be  the  meaning 
of  these  words,  "  payment  to  be  made 
by  buyers*  acceptance?**  When  the 
Aherdare  Company  delivered  their 
goods  in  Russia  they  were  to  receive 
the  money,  but  they  were  not  to  pay 
auy  part  of  it  until  the  month  of  June 
arrived. 

Mr.  Kay  has  argued  upon  another 
part  of  the  case  that  the  documents  in 
their  nature  were  transferable,  and 
capable  of  creating  a  right  agaiost  the 
Plaintiff's  interest.  But  the  real  tran»< 
action  between   the   parties  is   that 


JBokkow,  Vaughan,  &  Co.  say,  "Ypu 
are  to  give  us  the  acceptances  against 
the  two  certificates,  one  by  an  inspector 
of  the  Russian  Government  that  the 
iron  has  been  rolled  and  that  it  is  of 
proper  weight,  and  the  other  the 
wharfinger's  certificate  that  those 
things  which  were  so  rolled  to  the  ap- 
probation of  the  inspector  are  lying 
on  our  premises  ready  for  shipment." 
If  the  contract  had  been  carried  on 
without  interruption,  probably  all  the 
rails  would  have  been  delivered  long 
before  the  first  of  the  bills  of  exchange 
became  due.  The  Plaintiff  asserts  that 
such  documents  as  were  passed  to  him 
by  way  of  equitable  charge  are,  accord- 
iug  to  the  custom  of  the  trade,  nego- 
tiable instruments,  at  least  to  this 
extent,  that  they  are  capable  of  trans- 
ferring to  the  person  who  receives  them 
and  advances  his  money,  or  comes 
under  obligations,  in  respect  of  them, 
that  interest  which  the  memorandum 
itself  purports  to  convey. 

I  can  see  nothing  unreasonable  in 
the  nature  of  the  coutract^  It  is  not 
necessary  to  dispute  on  this  occasion 
whether  Bolckow,  Vaughan,  &  Co*s 
lien  as  unpaid  vendors  remains  or 
not,  for  the  injunction  does  not  seek  to 
obstruct  that  lien  in  any  degree.  There 
may  be  left  out  of  consideration  all  the 
doctrinel  about  stoppage  in  transitu^ 
with  all  the  doubts  that  beset  it. 
Except  in  the  passage  which  Mr. 
Jackson  read  to  me  from  the  decision 
in  Wentwiyrth  v.  Outhwaite  (10  M.  & 
W.  436),  it  has  never  been  raised  as  a 
question  whether  the  lien  remains,  or 
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rable  injury  to  ns  in  oar  business :  and  this,  too,  on  allegationfi  of 
a  special  custom  of  trade  which  are  entirely  unsupported  by 
evidence.    The  wharfinger's  certificate  is  not  a  document  of  title, 


whether  the  non-payment  of  the  price 
has  the  e£fect  of  rescinding  the  contract 
The  question  is  of  the  greatest  impor- 
tance at  all  times,  and  in  this  case  of 
bankruptcy  it  is  of  the  most  vital  im- 
portance; for  the  contract  with  the 
Russian  Gk>yemment  may  have  been  so 
advantageous  to  the  estate  which  is  in 
liquidation  that  the  trustee  or  receiver, 
or  anybody  else  interested,  would 
readily  produce  money  sufficient  to  pay 
BolekoWy  Vaughan,  &  Co,,  in  order  that 
they  might  get  the  benefit  of  this  con- 
tract with  the  Bussian  Government. 
These  are  questions  between  the 
Bussian  Government  and  the  Flaintifif, 
and  have  to  be  determined  in  this 
cause.  What  means  have  I  of  deter- 
mining  them  now?  It  is  impossible 
by  any  decision  I  could  pronounce  on 
this  question  of  injunction  that  I  could 
decide  anything  without  anticipating 
that  which  can  only  be  properly  deter- 
mined when  the  cause  is  brought  to  a 
hearing,  when  the  proper  evidence  has 
been  given  on  the  subject  of  that 
custom,  a  very  important  matter,  upon 
which  the  parties  are  at  issue.  I  find 
that  the  stipulations  of  the  agreement 
are  admitted  to  have  been  fully  per- 
formed up  to  the  extent  of  having  the 
inspector's  certificate  and  the  wharf- 
inger's certificate ;  and  although  this 
can  be  merely  guessed  at,  I  find  that 
upon  the  inspector's  certificate  is  a 
signature  under  it,  which  I  take  to  be 
that  of  Boiekotv,  Vaughan,  &  CoJ'a  resi- 
dent manager.  If  so,  they  were  parties 
to  this  certificate  of  the  inspector.  The 
wharfinger's  certificate  has  been  read 
several  times  in  the  course  of  the  dis^ 
cussion,  but  the  efiect  of  it  only  is  that 
the  materials  there  mentioned,  which 


hav^  been  rolled  under  the  contract 
between  Bdckow^  Vaughati^  d^  C^  and 
the  Aherdart  Iron  Cbmpany,  are  ready 
for  shipment.  I  have  no  means  of 
deciding  the  main  and  most  important 
question.  I  have  no  intention  of  inter- 
fering with  the  lien  of  the  unpaid 
vendor,  because  I  cannot  do  that  I 
have  still  less  inclination  to  say  that 
the  contract  has  been  rescinded,  because 
the  passage  to  which  I  have  before 
referred  shews  that  the  law  in  some 
degree  is  unsettled  upon  that  subject. 
I  cannot  say  I  think  that  was  the  in- 
tention of  Mr.  Baron  Fark%  for  I  find 
him  saying  also  that  the  recent  autho- 
rities and  the  inclination  of  his  own 
opinion  was  that  the  contract  was  not 
rescinded,  and  all  the  justice  and  all  the 
good  sense,  as  far  as  I  can  perceive  at 
this  moment^  are  in  favour  of  that  pro- 
position. 

Having,  then,  as  I  have  said,  no  in- 
tention to  prejudice  that  question  ahoat 
the  vendor's  lien,  which  the  vendor  has 
a  right  to  have  decided  in  this  Court, 
and  which  I  am  bound  to  leave  un- 
decided and  unaffected  by  anything 
that  I  do,  it  remains  only  to  be  consi- 
dered whether  anything  else  can  and 
ought  to  be  done.  Now  that  some- 
thing ought  to  be  done  seems  to  me  to 
be  inevitable.  It  would  be  unreason- 
able that  the  receiver  in  the  liquidation 
should  be  able  to  receive  from  the 
government  of  Bussia  that  sum  of 
money  which  can  only  be  paid  to  him 
as  representing  the  estate,  and  if  he 
does  justly  represent  the  estate  that 
ousts  the  Flaintiff^s  claim  altogether. 
The  Plaintifif  would  only  be  a  creditor 
of  the  estate.  I  cannot  do  that  But 
if  the  parties  like  for  themselves  to 
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and  no  custom  of  trade»  eren  if  such  a  custom  were  proved,  can 
make  it  so.  It  is  nothing  more  than  a  certificate  from  our  own 
fienrant  that  the  goods  have  been  manufactured  and  are  ready  for 
deliyery.  It  does  not  purport  to  be  an  order  for  delirery.  We 
claim  the  ordinary  yendor's  lien  on  the  goods,  which  lien  we  have 
never  lost.  It  is  true  that  we  took  the  acceptances  of  the  pur- 
chasers in  payment  for  the  goods,  but  when  the  bills  were  dis- 
honoured our  lien  as  vendors  revived :  Ex  parte  Chalmers  (1) ; 
OriJUhs  V.  Perry  (2);  WentwoHh  v.  OuihwaUe  (3);  KEwan  v. 
Smith  (4) ;  Schotsmans  v.  Lancashire  and  Yorkshire  Railway  Com- 
pany (6);  Toionley  v.  Crump  (6). 

Sib  W.  M.  James,  L  J.,  referred  to  Pooley  v.  Budd  (7). 
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oome  to  an  arrangement,  I  can  facilitate 
that,  and  wiU  by  all  the  means  in  my 
power  do  so;  and  although  it  may 
be  inconvenient  to  Messrs.  Bclckow, 
Vaughan^  &  Co.  to  have  the  price  tied 
up  until  the  question  can  be  decided, 
that  is  a  matter  they  must  consider 
for  themselves.  I  do  not  feel  that  I 
have  any  power  to  deal  with  the  money 
or  with  the  proceeds  of  the  contract, 
or  to  interfere  with  the  views  which 
the  parties  may  take  of  their  rights 
under  those  contracts. 

The  bill  states,  I  think  quite  fairly 
and  reasonably,  that  Qoubonin  and 
the  Urai  RaUway  Company^  who  re- 
present the  Russian  Government,  have 
opened  a  credit  with  the  Aberdare 
Inm  Company^  and  that  Tarquand 
intends  to  pay  the  moneys  which  will 
be  payable  under  the  contract  to  the 
Defendants  Bclckowy  Vaughan,  A  Co., 
withqut  first  satisfying  the  Plaintiff's 
charge,  in  which  case  he  will  sustain  a 
great  injury.  It  alleges  that  the  rails 
remain  in  the  possession  and  control  of 
BoUkow^  Vaughan,  db  Co.^  and  that  they 
intend,  with  the  privity  and  assent 
of  Turjuand,  to  ship  the  same  to  Buuia. 
That  is  not  the  vendor's  lien — that  is 


rescinding  the  contract  of  Bdckow^ 
Vaughan,  &  Co.  with  the  Aberdare 
Company.  Whether  the  Flaintifi'  has 
that  lien  which  he  insists  upon  is  a 
question  to  be  decided  at  the  hearing, 
and  a  question  of  very  considerable 
difficulty  in  my  mind.  The  doctrine 
of  stoppage  in  tranntu  has  nothing  in 
the  world  to  do  with  this  case,  as  Lord 
Campbell  said  in  IfEwan  v.  Smith  (2 
H.  L.  C.  309, 328).  Although  I  think 
that  the  doctrine  of  the  law  of  stoppage 
in  transitu  is  well  established,  and  if 
there  had  been  in  this  case,  as  there  is 
not,  and  as  there  was  not  in  M*Ewan  v. 
Smith,  any  tranntus  commenced,  there 
might  be  questions  arising  out  of  that. 
But  there  is  no  such  thing.  With  the 
strongest  desire  that  nothing  now  done 
should  prejudice  the  rights  of  any 
party,  and  that  the  matter  should  re- 
main for  future  decision,  I  must  grant 
the  Id  junction. 

(1)  Law  Rep.  8  Gh.  289. 

(2)  1  E,  &  E.  680. 

(3)  10  M.  &  W.  436. 

(4)  2  H.  L.  C.  309. 

(5)  Law  Rep.  2  Ch.  332. 

(6)  4  A.  &  E.  58. 
(7;  14  Beav.  34. 


498  CHANCEET  APPEALS.  [LB. 

L.  JJ.  Mr.  Kay,  Q.C.,  and  Mr.  Locoeh  WM,  Q.C.,  for  the  Plamtifl6  :— 

J5][f  All  that  the  Vice-Chancellor  has  done  is  to  order  the  value  of 

GuKN  the  rails  to  be  placed  in  medio  until  the  questions  raised  in  the 
BoLCKow,  suit  haye  been  determined.  We  say  it  is  a  question  which  fairly 
^^&  Ca^*  arises  on  the  fact  whether  the  transaction  did  not  amount  to  a  con- 
—  tract  by  BohkotVy  Vaughan^  &  Co.  that  they  would  take  acceptances 
of  the  Aberdare  Company  in  satisfaction  of  payment,  and  that  on 
such  acceptances  being  given  their  lien  as  vendors  should  be  at  an 
end.  The  question  whether  an  absolute  or  conditional  payment 
was  intended  when  acceptances  are  taken,  is  a  question  for  a 
jury :  Ooldshede  v.  Cotirell  (1) ;  and  if  an  absolute  payment  i* 
intended,  the  vendor's  lien  will  not  revive  on  the  bill  being  dis- 
honoured :  Benjamin  on  Sales  (2).  In  this  case,  by  the  negotiation 
of  the  bills  Bolckow,  Vaughan,  &  Co.  were  estopped  from  saying  that 
the  payment  was  conditional :  Homcastle  v.  Farran  (3) ;  Bunney 
V.  Poyntz  (4).  With  respect  to  the  wharfinger's  ^certificates,  we 
contend  that  they  were  equivalent  to  warrants,  and  we  are  entitled 
to  prove  that  they  are  so  by  giving  evidence  of  the  custom  of  the 
trade.  If  such  certificates  had  been  given  to  a  factor,  he  would 
have  had  power  to  pledge  the  goods :  Farina  v.  Some  (5). 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Robinson,  Q.O.,  for  the  receiver  of  the 
estate  of  the  Aberdare  Company. 

Mr.  T.  Xr.  Wilkinson,  for  the  Bussian  company. 

Mr.  Jackson,  in  reply : — 

In  Bunney  v.  Poyntz  the  conditional  payment  had  been  con- 
verted into  an  absolute  payment. 

Sir  W.  M.  James,  L  J. : — 

In  this  case  I  am  of  opinion  that  the  order  of  the  Vice-Ohan- 
cellor  cannot  be  sustained. 

With  reference  to  the  point  which  was  pressed  very  much  iip^^ 
us  both  by  Mr.  Kay  and  by  Mr.  Locock  Webb,  that  the  effect  of 

(1)  2  M.  &  W.  20.  (3)  3  B.  &  A.  497. 

(2)  2nd  Ed.  pp.  698,  684.  (4)  4  B.  &  Ad.  668. 

(5)  16  M.  &  W.  119. 
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the  order  is  only  to  keep  things  in  medio  until  the  right  is  deter- 
minedy  the  keeping  of  £32,000  in  medio  may  be  absolute  ruin  to 
a  mercantile  firm.  Bolekow^  Vaugliany  &  Co.  may  be,  and  no  doubt 
are,  persons  to  whom  the  keeping  of  £32,000  in  medio  may  be 
very  little  more  than  keeping  a  few  shillings  in  medio  to  some 
other  persons;  but  supposing  the  same  order  had  been  made 
against  the  Aherdare  Iron  Company,  it  might  very  possibly  have 
been  the  very  cause  of  that  failure  which  we  know  to  have  ensued. 
Stopping  £32,000  to  a  manufacturer  may  really  be  of  the  most 
serious  consequence,  and  therefore  an  injunction  is  not  to  be 
granted  on  the  ground  that  it  is  merely  keeping  things  in  medio 
for  a  certain  time,  and  only  on  the  allegation  by  the  Plaintiff  that 
there  is  a  question  to  be  tried.  The  Court  must  see,  under  those 
circumstances,  whether  there  is  really  anything  to  be  tried. 

First  of  ally  it  is  supposed  that  the  right  of  a  render  in  an 
ordinary  <case  of  stoppage  in  transitu  or  vendor's  lien  is  inter- 
fered with  by  the  allegation  of  the  custom  of  the  trade.  The 
whole  equity  of  this  bill,  the  whole  thing  which  is  supposed  to 
make  this  case  differ  from  what  would  be  the  ordinary  case 
between  vendors  and  purchasers  who  have  paid  for  their  goods  in 
bills  of  exchange,  is  this — that  it  is  said  that  such  certificates, 
according  to  the  custom  of  the  iron  trade  in  similar  cases,  are  in 
fact  warrants.  To  say  that  is  in  truth  to  say  a  thing  which  can- 
not be.  No  custom  of  the  trade  can  make  a  certificate  a  biU  of  ex- 
change or  a  warrant.  What  is  evidently  meant  by  that  allegation, 
giving  the  most  liberal  interpretation  to  it  in  favour  of  the  pleader, 
is  that  people  deposit  the  certificates  as  if  they  were  warrants. 
That  is  really  what  it  comes  to.  Everybody  knows  that  warrants 
are  things  warranting  a  wharfinger,  or  warranting  somebody  else 
who  has  possession  of  the  goods,  to  deliver  them.  The  owner  of 
the  goods  gives  an  authority  to  the  person  who  is  the  bailee  of 
the 'goods  to  deliver  them.  That  is  what  is  meant  by  a  warrant. 
Such  warrants  are  constantly  dealt  with,  and  if  they  are  negotiable 
they  are  properly  and  validly  dealt  with  as  a  security.  And  what 
is  meant  by  saying  that  such  certificates,  according  to  the  custom 
of  the  iron  trade  in  similar  cases,  are  in  fact  warrants,  can  only  be 
this,  that  persons  lend  money  upon  certificates  in  the  same  way  as 
they  would  lend  money  upon  warrants.    They  may  lend  money  as 
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much  as  they  like,  bat  that  cannot  alter  the  nature  of  the  doca- 
ments.  No  practice  of  the  persons  who  have  got  those  certificates, 
and  money  lenders  as  between  them^  would  in  any  way  affect  the 
manu&cturer/  unless  you  can  shew  the  manufacturer  has  in  some 
way  authorized  something  to  be  done.  What  he  has  agreed  to  do 
is  to  be  found  in  his  contract,  and  the  only  question  is  what  the 
legal  rights  are  under  this  contract,  and  whether  anything  has 
occurred  as  far  as  the  manufacturers  are  concerned,  whether  they 
have  put  their  names  to  or  done  anything,  which  has  in  any  way 
interfered  with  their  legal  right.  It  appears  to  me  that  this  is  to 
be  tried  exactly  as  it  would  be  tried  in  an  action  of  trover  at  law, 
in  case  the  purchaser,  or  the  purchaser's  assignee,  had  brought 
such  an  action.  Of  course  the  Plaintiff  Qann,  being  only  an 
equitable  mortgagee,  only  a  mortgagee  by  deposit,  could  not  have 
brought  it  in  his  own  name,  but  he  could  have  brought  it  in  the 
name  of  the  Aberdare  Company.  It  appears,  therefore,  to  me  to 
be  a  mere  question  depending  on  the  legal  right  to  these  goods, 
upon  which  the  Lord  Justice  will  express  his  opinion. 

Sib  6.  Melush,  L  J. : — 

There  are,  as  I  understand,  two  questions  to  be  tried,  according 
to  the  argument  of  the  Respondents,  and  they  say  that  the  fond 
ought  to  be  placed  in  medio  until  those  questions  are  tried. 

Mr.  Kay  contends  that  it  will  be  a  question  of  &ct  to  be  tried 
at  the  hearing,  whether  those  acceptances  were  taken  by  the 
vendors,  BoleJcoWf  VauffJian,  &  Co.^  in  absolute  satisfaction  of  the 
debt  due  from  the  purchasers  for  the  iron,  so  that  the  vendor's  lien 
would  not  revive  upon  the  purchasers  becoming  insolvent,  and 
giving  public  notice  that  they  were  insolvent ;  and,  secondly,  it  is 
contended  that  the  wharfinger's  certificate  is  a  document  of  title 
representing  the  goods,  so  that  when  that  document  of  title  is 
pledged  by  the  person  to  whom  it  is  given  with  a  mortgagee,  it 
will,  either  at  law  or  in  equity — he  could  hardly  contend  seriously 
that  it  would  do  so  at  law — but  either  at  law  or  in  equity  it 
will  give  a  charge  upon  the  goods  which  will  be  superior  to  the 
vendor's  lien. 

Now,  in  my  opinion,  as  to  the  first  question,  it  depends  entiielj 
upon  the  construction  of  the  contract,  and  there  is  no  question  of 
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fact  to  be  tried  at  the  hearing  respecting  it  The  contract  is  as 
follows : — [His  Lordship  read  the  contract  of  the  20th  November, 
1874,  set  out  above,  and  continued : — ] 

Now,  it  is  said  that  it  is  a  question  of  &ct  to  be  tried,  whether 
that  acceptance  was  taken  in  satisfaction.  It  is  one  of  the  most 
ordinary  terms  of  a  mercantile  bargain  for  *'  payment  to  be  made 
by  buyers'  acceptance  of  sellers'  drafts  at  six  months'  date,  against 
inspector's  certificate  of  approval  and  wharfinger's  certificate  of 
each  500  tons  being  stacked  ready  for  shipment."  It  states  that 
those  certificates  are  to  be  given,  no  doubt  as  a  condition,  before 
the  vendor  is  entitled  to  require  the  buyer's  acceptance.  Whoever 
heard  of  such  a  thing  in  a  mercantile  contract,  when  it  is  said  that 
payment  is  to  be  made  by  buyer's  acceptance  of  seller's  drafts,  that 
if  the  acceptance  was  dishonoured,  the  right  to  sue  under  the 
original  contract  did  not  revive  ?  No  one  ever  heard  that  if  the 
purchaser  became  insolvent  before  the  goods  were  actually 
delivered,  the  vendor's  right  to  refuse  delivery  to  an  insolvent 
purchaser  did  not  revive.  Or  even  if  he  had  actually  started  the 
goods,  and  delivered  them  to  a  carrier  to  be  carried  to  the  pur- 
chaser, it  is  perfectly  well  known  that  at  law  upon  the  buyer's  insol- 
vency there  would  be  a  right  of  stoppage  in  transitu  which  would 
revest  the  vendor's  lien.  It  would  make  no  difference  that  a  bill 
had  been  given  which  had  not  yet  become  due,  or  that  credit  had 
been  given.  No  doubt,  if  the  buyer  does  not  become  insolvent, 
that  is  to  say,  if  he  does  not  openly  proclaim  his  insolvency,  then 
credit  is  given  by  taking  the  bill,  and  during  the  time  that  the 
bill  is  current  there  is  no  vendor's  lien,  and  the  vendor  is  bound  to 
deliver.  But  if  the  bill  is  dishonoured  before  delivery  has  been 
made,  then  the  vendor's  lien  revives ;  or  if  the  purchaser  becomes 
openly  insolvent  before  the  delivery  actually  takes  place,  then  the 
law  does  not  compel  the  vendor  to  deliver  to  an  insolvent  pur- 
chaser. 

Then  the  next  point  is  as  to  the  wharfinger's  certificate.  It  is 
perfectly  plain  upon  the  contract,  and  on  reading  the  certificate, 
what  the  certificate  is.  It  is  to  be  a ''  wharfinger's  certificate  of 
each  500  tons  being  stacked  ready  for  shipment."  The  certificate 
itself  is  in  exact  conformity  with  what  one  would  expect:  ''I 
hereby  certify  that  there  are  lying  at  the  works  of  Bolekow, 
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Vaughan,  &  Co.  500  tons  of  iron  rails,  which  are  ready  for  ship- 
ment^  and  which  have  been  rolled  under  contract"  It  professes 
simply  to  be  what  it  is,  a  certificate  that  those  tons  are  ready  for 
shipment  It  is  merely  a  security  to  the  buyer  that  such  things 
are  actually  there.  It  is  not  the  same  thing  as  the  inspector's 
certificate.  The  inspector  examines  the  rails  while  they  are  being 
manufactured  at  the  manufactory^  and  certifies  that  they  are 
properly  made.  The  wharfinger  certifies  that  those  rails  have 
been  actually  brought  down,  and  are  actually  ready  for  ship- 
ment It  is  utterly  impossible,  in  my  opinion,  to  make  that  out 
to  be  a  document  of  title.  A  document  of  title  is  something  which 
represents  the  goods,  and  from  which,  either  immediately  or  at 
some  future  time,  the  possession  of  the  goods  may  be  obtained.  In 
this  way  a  bill  of  lading  represents  the  goods  while  they  are  at 
sea,  and  by  which,  when  the  goods  arrive  at  the  port  of  destination, 
the  possession  of  the  goods  may  be  obtained.  So  also  a  delivery 
order  is  an  order  for  the  delivery  of  the  goods  either  immediately 
or  at  some  future  time ;  generally  immediately  on  the  presentation 
of  the  delivery  order  the  party  is  entitled  to  the  goods.  Therefore 
it  represents  the  goods.  It  is  perfectly  plain  that  the  certificate 
was  never  intended  to  represent  the  goods,  and  the  goods  could 
never  have  been  obtained  by  it,  because  by  the  contract  and  by  the 
certificate  itself  the  goods  were  to  be  shipped  for  Cronstadt  and 
were  to  be  delivered  at  Crondadt ;  and  I  should  like  to  know 
whether,  when  the  goods  were  shipped  for  Cronstadt,  and  a  bill  of 
lading  was  given  for  the  goods,  which  would  represent  the  goods 
certified,  and  supposing  the  certificate  is  mortgaged  to  A.  and 
the  bill  of  lading  is  mortgaged  to  £.,  when  they  arrive  at  Croth 
sladi,  the  man  who  holds  the  certificate  or  the  man  who  holds 
the  bill  of  lading  would  be  entitled  to  the  goods?  There  can  be 
no  doubt  the  man  who  would  hold  the  bill  of  lading  would  be 
entitled  to  the  goods,  because  that  is  a  real  document  of  title 
which  represents  them.  Then  it  is  said  that  there  is  a  custom 
of  the  trade  to  treat  these  certificates  as  warrants.  Now,  in  the 
first  place,  there  is  no  evidence  of  such  a  custonu  That  these  cer- 
tificates are  often  pledged,  and  that  as  between  the  party  who 
pledges  them  and  the  party  who  advances  money  they  would  be 
evidence  of  an  equitable  charge,  is,  I  think,  very  probable.    The 
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iron  trade,  we  know,  is  a  very  speculative  trade.    I  daresay  those      L.  JJ. 
who  are  engaged  in  it  raise  money  in  that  way.    But  if  the  custom       1875 
were  proved,  I  cannot  understand  how  any  practice  of  raising       q^ 
money  in  that  way  can  affect  the  vendor's  rights.    The  vendor,    j^J^^ 
having  agreed  by  his  contract  that  he  would  give  the  wharfinger's    Vauohan,' 

certificate  in  order  that  the  purchaser  may  have  evidence  that  the       ' 

goods  have  been  actually  made,  and  now  are  actually  ready  to  be 
shipped,  cannot  help  giving  the  certificate ;  and  how  the  fact  of 
his  giving  that  certificate,  which  does  not  profess  to  be  negotiable, 
and  does  not  profess  to  require  the  delivery  of  the  goods  to  order 
or  to  bearer,  or  anything  of  the  kind,  can  affect  his  lien  as  vendor, 
merely  because  the  purchaser  chooses  to  borrow  money  on  the  faith 
of  it,  I  am  at  a  loss  to  conceive. 

Therefore  it  appears  to  me  that  neither  of  those  two  grounds 
is  made  out  at  all.  The  case  is  the  simple  ordinary  case  of  a 
Tender  who  has  sold  goods  upon  credit,  and  before  the  time  has 
arrived  for  the  delivery  of  them  the  purchaser  has  become  in- 
solvent, and  has  given  notice  to  all  the  world  and  to  his  creditors 
that  he  is  insolvent.  The  vendor  cannot  rescind  the  contract,, 
according  to  the  late  decisions,  but  he  is  entitled  to  say,  I  will  not 
deliver  the  goods  until  I  get  actual  payment. 

The  only  other  question  that  was  raised  was  this :  Mr.  Kay 
said  that  Bolckow,  Vaughan,  &  Co.  had  negotiated  the  bills.  I  do 
not  think  myself  that  that  would  make  any  difference,  because 
they  have  no  security  on  those  bills ;  there  is  no  third  person  or 
party  to  the  bills ;  they  are  simply  bills  drawn  by  BolcJcow,  Vaughan^ 
4&  Co.  on  the  Aberdare  Iron  Company,  and  they  have  no  se- 
curity for  the  payment  of  the  bills  except  the  AberdcMre  Iron 
Company.  BolckotOy  Vauffhan,  dt  Co.  may  have  to  take  up  those 
bills.  Two  of  them  have  become  due,  and  although  we  have  no 
evidence  one  way  or  the  other  as  to  theur  being  indorsed,  or  what 
has  happened,  we  may  suppose  that  as  Bolekow,  Vaughany  &  Co. 
are  in  good  credit,  that  they  have  taken  up  the  two  bills  which 
are  due.  Even  if  the  law  was  that  a  lien  could  not  be  enforced 
during  the  time  the  bills  were  outstanding,  yet  all  the  other  bills, 
looking  at  the  dates,  will  become  due,  and  will  have  to  be  taken 
up  before  the  goods  can  be  sent  to  Cronstadt.  There  is  therefore 
no  reason  that  I  can  see  for  interfering  with  the  carrying  out  of  the 
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coDtract.  If  the  purchaser  or  the  mortgagees  think  it  is  a  beneficial 
contract,  and  are  willing  to  paj  the  fall  price  for  the  goods,  of 
course  when  the  goods  arrive  at  Crondadi,  and  the  foil  amoant 
of  the  bills  is  paid,  Bolekow,  Vaughan^  dt  Co.  will  be  bound  to 
deli?er  the  goods;  but  in  my  opinion,  they  are  not  bound  to 
deliver  the  goods  otherwise.  I  quite  agree  that,  under  all  the 
circumstances,  the  Court  ought  not  to  grant  an  injunction  so  as  to 
interfere  with  their  rights.  It  seems  to  me  that  it  would  be  a 
very  serious  thing  indeed  to  do  so.  Here  is  a  large  sum,  upwards 
of  £32,000,  which,  according  to  the  ordinary  course  of  business, 
and  the  bargain  they  have  made,  they  will  receive  between  the  2lBt 
of  June  and  the  27th  of  August,  and  which  they  will  have  to  pay 
to  the  holders  of  these  bills ;  and  to  deprive  them  of  the  right  of 
realizing  that  sum  out  of  this  iron  until  the  whole  of  this  case  has 
been  decided  seems  to  me  to  be  taking  away  from  a  mercantile 
firm  a  very  large  sum  of  money  indeed,  which  would  be  of  very 
great  consequence  to  them.  I  think  it  ought  not  to  be  done 
unless  a  dear  prima  fade  case  is  made  out,  and  the  Court  can  see 
clearly  that  there  is  some  question  of  diflSculty  to  be  tried  at  the 
hearing.  In  my  opinion  this  case  only  turns  upon  matters  of  law, 
on  which  I  do  not  entertain  myself  any  serious  doubt.  I  think 
the  application  to  the  Vice-chancellor  ought  to  have  been  refused 
with  costs. 


Solicitors  for  the  Appellants :  Messrs.  Azhursly  Morris^  dt  Co. 
Solicitor  for  the  Plaintiff:  Mr.  C.  W.  DommeU. 
Solicitors  for  the  other  Bespondents :  Messrs.  Edttams,  Son,  dt 
Coward;  Messrs.  Oreen^  AUin,  dt  Qroemp. 


/vim  29. 
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JOHNSON  V.  EOBARTS.  L.  jj. 

[1875    J.    86.]  }^ 

Ban  Jeers — AgenU — Bills — Appropriation. 

Coatomers  of  oonnby  bankers  paid  in  to  tbe  bankers  a  snm  of  money  in 
bank  notes  and  also  some  bills  of  exchange  to  be  remitted  to  London  in  order 
to  meet  certain  acceptances.  Tbe  bankers  sent  to  their  London  agents  the 
bills  and  some  bank  notes,  with  a  letter  directing  them  to  pay  a  certain  sum 
of  money,  also  giving  them  notice  of  the  acceptances  as  payable  at  their 
bank,  and  giving  directions  as  to  other  business.  The  country  bankers 
stopped  payment,  owing  a  large  balance  to  the  London  bankers : — 

Bdd  that,  as  between  the  country  customers  and  the  London  bankers 
there  was  no  appropriation  of  the  biUs  and  notes  to  meet  the  acceptances, 
and  that  the  London  bankers  oould  retain  the  bills  and  notes  without  meet- 
ing the  acceptances. 

Decree  of  Matins^  Y.C.,  affirmed. 

IflE  Plaintiffs  in  this  case  were  silk  merchants  at  Southwell^ 
where  Wylde  &  Co.  were  their  bankers,  and  the  Plaintiffs  usually 
made  their  acceptances  payable  at  the  bank  of  Bdbarts  &  Oo^  the 
London  agents  of  Wylde  dt  Co. 

On  the  11th  of  December,  1874,  the  Plaintiffs  paid  in  to  their 
account  with  Wylde  &  Co.  £900  in  notes  and  eight  bills  of  ex- 
change payable  in  March  and  April  following  for  £1522  8a.,  total 
£2422  8s.  These  were  paid  in  as  the  Plaintiffs  alleged,  and  as 
appeared  to  be  the  case,  for  the  express  purpose  of  meeting  ac- 
ceptances of  the  Plaintiffs  for  £2230  6s.  payable  on  the  following 
day  at  the  bank  of  BdbartB  &  Co.,  and  specific  instructions  were 
accordingly  given  by  the  Plaintiffs  to  Wylde  &  Co. 

On  the  same  day  Wylde  dt  Co.  sent  up  to  Bobarts  &  Co.  the  bills 
for  £1522  Zz.  and  £500  in  notes.  With  the  bills  and  notes  they 
sent  a  letter  on  a  printed  form  as  follows : — **^  To  Messrs.  'BUkarU^ 
LvUboek,  d  Co.  Gentlemen, — Be  pleased  to  make  the  undermen- 
tioned payments,  &c.,  at  the  debit  of  Messrs.  Wi^  it  Co.'*  A 
schedule  to  the  letter,  in  the  form  of  a  debtor  and  creditor  account, 
was  annexed,  having  on  one  side  ^  We  debit  you,"  and  specifying 
the  bills  for  £1622  8«.,  the  notes  for  £500,  and  two  other  small 
cheques  (total  £2121  10a.),  as  remitted;  and  on  the  other  side, 
Vol.  X.  2R  1 
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L.  JJ.      "  We  credit  you/'  under  which  was  a  sum  of  £849  IQs. ;  and  it  was 

1875       stated  that  this  was  a  direction  to  pay  that  suou   Under  the  head 

Johnson     ''Ad?ice  of  drcdTts"  were  described  the  acceptances  of  Johnson  db 

fioBARTs.     ^*  ^^^  £2230  6a.    And  the  letter  contained  directions  to  Bobarts 

—       it  Co.  as  to  an  investment  in  consols.  Bobarts  d  Co.  sent  a  formal 

answer,  acknowledging  the  receipt 

On  the  12th  of  December  the  acceptances  were  left  with  Messrs. 
Bobarts  dk  Co.  for  examination,  but  were  returned  by  them  with, 
the  words  indorsed,  "Awaiting  confirmation  of  advice.*'  On  the 
14th  of  December  Wylde  db  Co.  stopped  payment.  Notice  of  this 
was  telegraphed  to  Bobarts  &  Co.,  who  then  refused  to  pay  the 
amounts  due  on  the  acceptances.  They,  however,  retained  the 
bills  and  notes,  as  having  been  simply  remitted  to  them  in  the 
,  ordinary  course,  and  without  any  reference  to  the  acceptances. 

The  Plaintiffs  thereupon  filed  the  bill  in  this  suit  praying  a 
declaration  that  Bobarts  &*Co.  were  trustees  for  the  Plaintiff  of 
the  bills  and  notes  remitted  to  them  for  the  purpose  of  meeting 
the  acceptances,  and  might  be  ordered  to  return  them  to  the 
PlaintiSs,  and  in  the  meantime  might  be  restrained  from  nego- 
tiating the  bills. 

One  of  the  partners  in  the  bank  of  Bobarts  &  Co.  deposed  that 
ihey  never  knew  or  heard  of  the  alleged  appropriation  of  the  bills, 
and  knew  nothing  of  any  such  arrangement  between  the  Plaintifi 
and  Wylde  dt  Co.  That  the  bills  and  notes  were  sent  to  them  in 
the  manner  usual  between  a  London  banker  and  his  country  cor- 
•  respondent,  and  that  Wylde  &  Co.  always  notified  their  remittances 
in  the  same  way.  That  when  they  received  such  bills  they  some- 
times discounted  them,  crediting  Wylde  &  Co.  with  the  proceeds, 
,  and  sometimes,  as  in  this  case,  held  them  as  short  bills  to  the 
account  of  WyUe  dk  Co.  As  to  the  bank  notes,  Bcibarts  db  Co.  did 
not  know  where  they  came  from.;  nor  did  Bobarts  dt  Co.  know  the 
state  of  the  affairs  of  Wylde  dt  Co. ;  but  as  they  had  made  con- 
siderable advances  to  Wylde  dt  Co.,  they  were  unwilling  to  increase 
the  amount,  and  had  not  funds  in  hand  to  meet  the  acceptances. 
On  the  14th  of  December,  when  Wylde  dt  Co.  stopped  payment, 
the  debit  balance  of  their  account  with  Bobarts  dt  Co.  was  £10,540. 

The  Plaintiffs  moved  for  an  injunction;  and  the  motion  was 
turned  into  a  motion  for  a  decree,  on  the  hearing  of  which  the 
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Yice-Ohancellor  Mdlins  dismissed  the  bill  with  costs,  expressing  his       L.  jj. 
opinion  that  the  case  was  entirely  covered  by  Bolton  v.  PvUer  (1).       1875 

The  Plaintiffs  appealed.  Johksok 


Mr.  Ohsse,  Q.C.,  and  Mr.  Phear,  for  the  Appellants : — 

It  was  the  duty  of  Bobarts  &  Co,  to  return  the  bills  if  they  did 
not  mean  to  meet  the  acceptances.  *  They  coald  not  act  on  that 
part  of  the  letter  which  was  to  their  benefit,  and  refuse  to  act  on 
the  rest.  Moreover,  as  between  the  Plaintiffs  and  Wylde  dt  Co. 
there  was  a  distinct  appropriation,  and  Bobarts  &  Oo.,  as  agents  of 
Wylde  &  Co.y  must  take  the  bills  on  the  same  terms.  The  bills 
were  sent  to  B6bart$  &  Co.  on  condition  only,  and  they  cannot 
keep  the  bills  and  refuse  to  comply  with  the  conditions.  If  Bobarts 
it  Co.  had  asked  Wylde  &  Co.  what  was  meant,  they  would  have 
been  told,  and  it  was  their  duty  to  ascertain  on  what j  terms  the 
bills  were  sent  to  them.  They  cannot  avail  themselves  of  their 
own  neglect. 

Mr.  Hiffffins,  Q.C.,  Mr.  WhUehame,  and  Mr.  (7.  H.  Bobarts,  for 
Messrs.  Bobarts  &  Co.,  were  not  called  upon. 

Mr.  W.  C.  Benshaw  for  the  trustee  of  Wylde  eft  Co. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  decree  of  the  Vice-Chancellor  Mdlins 
in  this  case  is  perfectly  right.  Looking  at  the  evidence  of  the 
bankers,  and  according  to  my  ncttion  of  banking  business,  it  would 
be  utterly  impossible  for  a  London  banker  to  transact  his  business 
as  an  agent  for  another  firm  if  such  a  bill  could  be  sustained. 
There  was  no  privity  of  any  kind  between  the  Plaintiffs  and  the 
London  bankers.  The  Plaintiffs  made  some  arrangement  with 
Wylde  &  Co.  by  which,  giving  them  partly  money  and  partly  bills, 
there  being  acceptances  that  were  not  due,  they  induced  Wylde 
(ft  Co.  to  undertake  to  advise  Bobarts  eft  Cb.  to  meet  the  accep- 
tances; but  that  was  merely  between  them  and  Wylde  eft  Co. 
Wylde  dt  Co.  did  not  send  up  the  £900,  which  was  part  of  what 
ihey  received  from  the  Plaintiffs,  but  they  did  send  some  notes, 

(1)  1  R  &  P.  539. 
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L.  JJ.      whether  part  of  that  £900  does  not  appear,  and  thej  sent  the 
1875       drafts  in  question,  as  against  which  they  put  £849  10«.     They 
JoKNaoK     ^^^9  '^  ^^  debit  you  with  so  much,  and  we  credit  you  with  so 
much;"  which  was  an  appropriation  of  the  £1522  Ss.  and  the 
£500,  as  against  the  £849  10a.    That  was  an  absolutely  closed 
account,  leaving  only  the  difference  between  the  £849  lOs.  and  the 
£2121  10a.  on  the  other  side.   Then  the  London  bankers  are  asked 
in  the  same  letter  to  pay  these  drafts,  and  to  make  an  investment 
in  consols.    It  seems  to  me  absurd  to  contend  that  there  was  an 
appropriation  in  this  way,  as  between  the  country  bankers  and  the 
London  bankers.    Very  likely  the  understanding  might  have  been 
that  the  business  would  go  on  according  to  their  directions,  not 
by  reason  of  any  specific  appropriation,  but  on  the  understanding 
that  the  same  credit  would  be  given  as  was  given  before,  and  as 
part  of  the  same  arrangement    That  is  quite  consistent  with  the 
usual  course  of  their  business ;  but  when  the  insolvency  came  and 
altered  the  state  of  matters,  the  credit  could  no  longer  be  given, 
and  the  tree  must  be  taken  as  it  fell.    Those  drafts  were  in  the 
hands  of  Bchartsd  Co,  apparently  appropriated  to  the  payment  of 
the  £849  10a.,  and  not  expressly  appropriated  to  anything  else, 
but  merely  as  part  of  the  general  account.   I  think,  therefore,  that 
the  decree  of  the  Yice-Chancellor  is  quite  right,  and  the  appeal 
must  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  It  is  admitted  that  there  was  a 
specific  appropriation  of  the  bills  to  the  amount  of  £1522  &.  as 
between  the  Flainti£&  and  Wylde  dk  Co.  towards  payment  of  the 
acceptances;  that  is  to  say,  that  Wylde  &  Co.  were  to  procure 
Bobarts  dk  Co.  to  advance  the  money  for  the  acceptances,  and  the 
bills  were  to  be  a  security  to  Wylde  &  Co.  iot  the  repayment  oi 
the  sum.  There  is,  unquestionably,  not  the  slightest  evidence  that 
Bobarts  &  Co.  had  any  notice  that  Wylde  &  Co.  had  received  the 
bills  for  any  such  purpose.  There  is  no  case  against  them  on  that 
ground.  The  only  case  as  put  to  us  is  that  the  property  in  the 
£1522  8a.  bills  never  passed  to  BolarU  dt  Co.y  because  they  did  not 
pay  the  acceptances.    According  to  that  argument,  if  they  took 


VOL.  X.]  CHANOEBY  APPEALS.   •  509 

the  money  they  must  have  made  the  whole  of  the  payments  and       L.  Jj. 
the  investment^  notwithstanding  Wylde  db  Co.  became  insolvent.  1S75 

In  my  opinion  there  is  nothing  in  the  relation  between  the     Johnsov 
country  bankers  and  the  'London  bankers  to  justify  any  such    ]Jq3^',jts. 

assumption.      The  beginning  of  Wylde  &  Go's   letter  merely       

states  the  account  with  the  bank  The  country  bankers  write  as 
usual  to  the  London  banker  stating  the  transactions  of  the  day, 
and  they  begin  by  stating  ^  We  debit  your  bank  with  certain  sums 
of  money  which  are  enclosed  in  the  letter."  It  is  the  same  as 
saying,  we  remit  these  sums  to  be  placed  to  our  credit  in  your 
account,  and  we  credit  you  with  £849  10b.  That  is  merely  send- 
ing them  a  statement  of  what  was  the  account  of  their  transactions, 
and  they  advise  certain  drafts  to  be  paid  and  certain  investments 
to  be  made,  and  so  on.  That  was  simply  asking  BdbarU  &  Co.,  to 
whom  they  were  already  largely  indebted,  to  incur  a  &rther  debt 
by  making  further  advances;  and  probably  BobarU  db  Co.y  in  the 
ordinary  course  of  dealing  of  a  London  banker  with  the  country 
banker  for  whom  he  is  agent,  would  have  made  those  advances. 
It  has  been  pressed  that  the  banker  was  obliged  to  increase  the 
debt  by  making  those  advances,  but  there  is  no  ground  for  that 
contention. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Vice-chancellor 
was  quite  right,  and  the  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  PlaintifiEs :  Messrs.  /.  dt  F.  Needham,  agents  for 
Mr.  A.  Cann,  of  Nottingham. 
Solicitors  for  the  Defendants:  Messrs.  Beyroux  &  Co. 
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L.  JJ.  Est  parte  COOPER    In  re  ZITCCO. 

1875 

v^v^  Liquidation  h/  ArrangemerU — Fraudulent  Preference — AppluxUicn  hy  a 

July  15.  Creditor  to  use  the  Name  of  the  Trustee, 

Where  the  result  of  reoovering  property  alleged  to  hare  been  deliyered  to 
a  creditcN:  by  way  of  fraudalent  preference  would  not  be  for  the  benefit  of 
the  creditors  at  large,  but  of  an  individual  creditor  who  claims  a  security  on 
it»  the  trustee  ought  not  to  take  proceedings  for  the  reooyery  of  the  property 
himself,  nor  will  the  individual  creditor  be  allowed  to  take  them  in  his 
name. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Pept/s,  sitting 
as  Chief  Judge  in  Bankruptcy. 

On  the  25th  March,  1875,  Messrs.  Zticco  dt  Kemasofflu,  mer- 
chants in  London,  presented  a  petition  for  liquidation  by  arrange- 
ment, and  on  the  19th  of  April  the  creditors  agreed  to  a  liquida- 
tion, and  appointed  a  trustee  and  committee  of  inspection.  The 
debtors  had  subsequently  obtained  their  discharge. 

On  the  18th  of  December,  1874,  preyiously  to  the  commence- 
ment of  the  liquidation,  Mr.  Zueeo  applied  to  Mr.  K  Webb  for  an 
advance  of  £2000,  on  the  security,  as  Webb  alleged,  of  a  consign- 
ment of  currants,  which  were  then  in  course  of  shipment  at  Cata^ 
ccla.  Webb  accordingly  accepted  bills  for  £2000  in  fayour  of  the 
debtors'  firm,  which  he  had  since  paid. 

On  the  arrival  of  the  bills  of  lading  for  the  currants,  Zucco 
pledged  them  to  Mr.  J.  BaUi,  as  a  security  for  advances  by 
him.  This  took  place  on  the  22nd  of  February,  1875,  and  Webb 
alleged  that  the  security  was  given  under  circumstances  which, 
amounted  to  undue  preference  of  BaUi.  The  estimated  value  of 
the  currants  was  about  £1500.  Webb  accordingly  applied  to  the 
Begistrar  for  an  order  that  the  trustee  in  the  liquidation  should 
account  to  the  estate  for  the  value  of  the  currants,  or  should  take 
the  necessary  steps  for  recovering  them  from  Batti,  and  that  the 
applicant  might  be  declared  entitled  to  a  security  on  the  goods  for 
£2000. 

The  Begistrar  refused  the  application  with  costs,  but  made  an 
order  that  Wdib  should  be  at  liberty  to  use  the  name  of  the 
trustee  in  any  proceedings  he  might  be  advised  to  take,  either 


GOOPBB. 

In  re 

Zuocx). 


yOL.X.]  CHANOEBY  APPEALS.  511 

against  J.  BcUli  or  the  debtors,  to  enforce  delivery  of  the  currants  L.  JJ. 
or  the  payment  of  the  proceeds  thereof  to  him,  upon  giving  the       1875 

trustee  an  indemnity  against  costs.    The  trustee  appealed  from  Mx  parte 
this  part  of  the  order. 

Mr.  Window,  Q,0.,  and  Mr.  HdHaim,  for  the  Appellant: — 

The  Begistrar  ought  not  to  have  given  leave  to  WM  to  sue  in 
the  name  of  the  trustee.  If  he  should  succeed  in  recovering  the 
currants  from  Balli,  it  will  be  entirely  for  his  own  benefit^  and 
not  for  the  benefit  of  the  creditors,  as  he  claims  a  lien  to  a  larger 
amount  than  their  value. 

If  the  creditor  really  has  a  lien  on  the  currants,  he  can  enforce 
his  daim  against  BcUK  in  a  Court  of  Equity. 

Mr.  Lanyon,  for  Wdh: — 

The  fact  that  we  have  a  remedy  in  equity  is  no  reason  why  we 
should  not  be  allowed  to  dispute  the  claim  of  BaUi  in  bankruptcy 
on  the  ground  of  fraudulent  preference. 

[Sir  W.  M.  James,  L. J. : — How  can  there  be  fraudulent  prefer- 
ence by  delivery  of  goods  that  do  not  belong  to  the  bankrupt? 
You  say  that  the  goods  were  not  the  bankrupt's,  but  yours. 

Sib  G.  Mellish,  L. J. : — ^The  doctrine  of  fraudulent  preference 
is  entirely  for  the  purpose  of  distribution  among  the  creditors 
generally ;  not  for  the  benefit  of  any  single  creditor.] 

We  wish  to  recover  the  goods  for  the  estate ;  we  shall  then 
claim  our  lien  upon  them,  and  if  we  fail  in  that,  we  shall  share 
with  the  other  creditors  an  increased  dividend.  We  therefore 
wish  to  make  the  application  at  our  own  risk.  The  Begistrar  had 
jurisdiction  to  make  the  order  under  sect  20  of  the  Bankrvptcff 
Act,  1869,  and  Bule  78  of  the  Bankruptcy  Bvles,  1870. 

Sib  W.  M.  James,  L. J. : — 

Probably  the  Begistrar  thought  that  it  might  do  some  good  to 
permit  Wdlb  to  use  the  trustee's  name,  and  could  not  do  any  harm 
if  he  made  the  application  at  his  own  risk.  But  I  think  the 
trustee's  name  ought  not  to  be  used  by  an  incumbrancer  unless  he 
is  willing  to  give  up  his  daim  on  the  property  recovered  for  the 
benefit  of  all  the  creditors. 
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Sib  G.  MELLI8H,  L.  J. : — 

I  am  of  the  same  opinion.  I  tbink  the  trostee  ought  not  to 
make  an  application  himself  or  to  allow  an  application  to  be  made 
in  his  name  to  recover  property  alleged  to  have  been  given  to  a 
creditor  by  way  of  fraudulent  preference,  except  for  the  benefit  of 
all  the  creditors.  He  ought  not  to  do  so  simply  for  the  purpose 
of  benefiting  a  single  creditor.  The  order,  so  far  as  it  permits  the 
name  of  the  trustee  to  be  used,  must  be  discharged. 

Solicitors:  Messrs.  HoUams,  Son^  d  Coward;  Tdessrs. Siitibard 
(t  Cronihey. 


L.JJ. 

1875 
July  22. 


Ex  parte  BABRELL.    In  re  PARNELL.  I 

Vendor  and  Parchaser — Deposit,  Forfeiture  of — Ditdaimer  of  Purckau  iy 
Trustee  in  Bankruptcy^-Bankruptcy  Act^  1869,  M.  23, 24 — Vendor  entiikd 
to  Deposit, 

Where  a  contract  for  sale  goes  off  by  deCEialt  of  the  purchaser,  the  yendor 
is  entitled  to  retain  the  deposit. 

^y  a  contract  for  sale  of  real  estate  it  was  stipulated  that  a  portion  of  the 
purchase-money  should  be  paid  immediately,  and  the  residue  on  the  comple- 
-  ticm  of  the  contract.  There  was  no  stipulation  as  to  the  forfeiture  of  tbe 
deposit  in  case  the  purchase  went  ofif  through  the  purchaser's  defaults  After 
the  title  had  been  accepted  the  purchaser  became  bankrupt,  and  the  trustee 
disclaimed  the  contract  under  the  23rd  section  of  the  Bankruptcy  Ad, 
1869,  and  called  upon  the  vendor  to  repay  the  deposit : — 

Eddf  that  the  vendor  was  entitled  to  retain  the  deposit. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Eaditl, 
sitting  as  Chief  Judge  in  Bankruptcy,  made  in  the  bankruptcy  of 
Qeorge  Thomas  PameU. 

By  an  agreement  in  writing  made  on  the  7th  of  January,  1874 
and  signed  by  both  parties,  Richard  Barrett  agreed  to  sell  to 
George  Thomas  PameK  certain  freehold  and  copyhold  hereditaments 
at  Eaa  BerghoU,  in  the  county  of  Suffolk,  for  £3000,  of  which  the 
sum  of  £  300  was  to  be  paid  as  a  deposit  immediately  after  the 
signing  of  the  agreement,  and  the  residue  thereof  on  the  comple- 
tion of  the  purchase ;  and  it  was  agreed  that  the  purchaser  should 
take  the  fixtures  at  a  valuation.    It  was  also  stipulated  that  the 
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purchase  should  be  completed  on  the  21th  of  June,  1874,  and  L.  JJ. 

that  if  from  any  cause  whatever  the  purchase  should  not  be  com-  1875 

pleted  on  that  day^  the  purchaser  should  pay  to  the  vendor  Ex  parte 

interest  on  the  residue  of  the  purchase-money,  and  on  the  valua-  ^^"^"-^ 

III  T6 

tion  of  the  fixtures,  after  the  rate  of  £5  per  cent,  from  that  day    Pabnell. 
till  the  completion  of  the  purchase. 

The  agreement  also  contained  provisions  for  the  delivery  of  the 
abstract  of  title,  and  for  sending  in  objections ;  but  it  contained 
no  stipulation  as  to  the  forfeiture  of  the  deposit  in  case  of  the 
contract  fiuling  through  the  default  of  the  purchaser. 

The  deposit  of  £300  was  paid  to  Barrell  in  pursuance  of  the 
contract,  and  an  abstract  of  title  was  sent  to  the  solicitors  of  the 
purchaser  within  the  appointed  time,  and  the  title  was  eventually 
accepted  by  the  purchaser  and  the  draft  conveyance  prepared. 
As,  however,  the  purchaser  delayed  the  completion  of  the  pur- 
chase, the  vendor,  on  the  25th  of  March,  1875,  filed  a  bill  against 
him  to  enforce  specific  performance. 

On  the  2nd  of  Aprils  1875,  Pamell  was  adjudicated  a  bankrupt, 
and  by  a  letter  dated  the  11th  of  Jane,  1875,  the  trustee,  in  reply 
to  a  notice  sent  to  him  by  BarreU  under  the  24th  section  of  the 
Bankruptcy  Aet^  1869,  formally  disclaimed  the  contract  of  the  7th 
of  January,  1874,  and  required  the  repayment  of  the  deposit  of 
£300.  Barrell  having  refused  to  repay  the  deposit,  the  trustee 
applied  to  the  Court  to  order  the  repayment,  and  the  Registrar 
made  an  order  that  Barrell  should  pay  the  sum  of  £300  into 
Court  to  abide  the  result  of  any  application  for  damages  which 
might  be  made  by  him. 

From  this  order  BarreU  appealed. 

Mr.  Bobinwn^  Q.C.,  Mr.  Julian  Robins,  and  Mr.  Leeke,  for  the 
Appellant,  were  stopped  by  the  Court. 

Mr.  E.  Cooper  WiUis,  for  the  trustee : — 

Where  there  is  no  clause  in  the  contract  providing  for  the  for- 
feiture of  the  deposit,  the  purchaser  is  entitled  to  recover  it. 
The  deposit  is  only  paid  to  the  vendor  as  a  guarantee  that  he  shall 
sufier  no  loss  if  the  contract  goes  off;  and  the  Begistrar  has  pro- 
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L.  JJ.      Tided  for  this  in  his  order.    The  aathorities  on  the  subject  are  not 

1875       very  clear,  but  they  are  on  the  whole  on  our  side :  Caston  v. 

Exparu     BoberU   (1);   Palmer  y.   Temple  (2);   Oekenden  y.  Henly  (3); 

Bjouiell.    g^gji^'g  Vendors  and  Purchasers  (4).    The  only  case  in  favour  of 

Pabxkll.    the  Appellant  is  Depree  v.  Bedbarauffh  (S),  which  turned  upon  the 

special  circumstances. 

Sib  W.  M.  James,  L  J. : — 

The  trustee  in  this  case  has  no  legal  or  equitable  right  to 
recover  the  deposit.  The  money  was  paid  to  the  vendor  as  a 
guarantee  that  the  contract  should  be  performed.  The  trustee 
refuses  to  perform  the  contract,  and  then  says,  Give  me  back  the 
deposit.  There  is  no  ground  for  such  a  claim.  The  order  of  the 
Registrar  must  be  discharged. 

Sib  G.  Hellish,  L.J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  clear  that,  even 
where  there  is  no  clause  in  the  contract  as  to  the  forfeiture  of  the 
deposit,  if  the  purchaser  repudiates  the  contract  he  cannot  have 
back  the  money,  as  the  contract  has  gone  off  through  his  defaults 

Solicitors :  Messrs.  Farmer  d  Ecbine  ;  Messrs.  FooU  dk  Bugbee. 

(1)  31  Beav.  613.  (3)  27  L.  J.  (Q.B.)  361. 

(2)  9  A.  &  E.  508.  (4)  Uth  Ed.  p.  40. 

(5)  4  Giflf.  479. 
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PANAMA  AND  SOUTH  PACIFIC  TELEGEAPH  COM-  L.JJ. 
PANY  V.  INDIA  EUBBER,  GUTTA  PERCHA,  AND  JSTS 
TELEGRAPH  WORKS  COMPANY.  .ipra2o,2i. 

22,23,26,27. 
[1872    P.    6.]  

Betcinding  Contract — Fraud — Agent — Engineer —  Certificate, 

A  tel^raph  works  company  agreed  with  a  telegraph  cahle  company  to  lay 
a  cable,  the  cable  to  be  paid  for  by  a  sum  payable  when  the  cable  was  begun, 
and  by  twelve  instalments  payable  on  certificates  by  the  cable  company's 
engineer,  who  was  named  in  the  contract.  Shortly  afterwards  the  engineer, 
who  was  engaged  to  lay  other  cables  for  the  works  company,  agreed  with 
them  to  lay  this  cable  also  for  a  siim  of  money  to  be  paid  to  him  by  instal- 
ments payable, by  the  works  company  when  they  received  the  instalments 
from  the  cable  company : — 

ffeiH  that,  mider  the  circumstances,  the  agreement  between  the  engineer  and 
the  works  company  was  a  fraud,  which  entitled  the  cable  company  to  have 
their  contract  rescinded,  and  to  receive  back  the  money  which  they  had  paid 
under  that  contract 

Per  James,  L.J.:— Any  surreptitious  dealing  between  one  principal  to  a 
contract  and  the  agent  of  the  other  principal  is  a  fraud  in  equity,  and 
entitles  the  fiiM-named  principal  to  have  the  contract  rescinded^  and  to 
refuse  to  proceed  with  it  in  any  shape. 

Fer  MeUish,  L.  J. : — As  the  works  company  had  by  their  fraudulent  con- 
duct prevented  the  cable  company  from  having  the  full  benefit  of  the  contract, 
the  cable  company  were  entitled  to  have  the  contract  rescinded. 

Decree  of  MaHins,  V.C.,  affiimed. 

Early  in  the  year  1869  Bon  M.  F.  P.  Soldan,  a  native  of  Peru, 
obtained  from  the  Peravian  Government  the  promise  of  a  con- 
cession for  the  laying  of  a  submarine  telegraph  cable  from  Turnbez, 
in  Peru,  to  Panama,  where  it  would  be  in  connection  with  a  pro- 
posed cable  between  the  Isthmus  of  Panama  a,nd  Santiago  de  Cuba 
by  a  cable  to  be  laid  by  a  company  called  the  West  India  and 
Panama  Telegraph  Company,  which  was  promoted  by  the  India 
Bubber,  Chitta  Percha,  and  Telegraph  Works  Company.  This  cable 
again  would  be  in  connectiou  with  Havana  by  a  cable  between 
Santiago  de  Ciiba  and  Havana,  to  be  laid  by  the  Ouha  Suhm>arine 
Telegraph  Company.  Don  M.  F.  P.  Soldan  entered  into  communi- 
cation with  the  India  Bubber,  Outta  Percha,  and  Telegraph  Works 
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L.  JJ.  Company  as  to  the  terms  on  which  they  would  lay  the  Peru  and 

1875  Panama  cable,  andon  the  9th  of  November,  1869,  he  obtcuned 

Panama  ahd  the  concession.    A  company,  to  be  called  the  Panama  and  8<nUh 

PaSfkj  Pacific  Telegraph  Company,  was  then  projected  for  making  and  lay- 

Tblbobaph  ing  this  cable.   At  the  meetings  of  the  provisional  directors  of  that 

V.  company  Sir  C  T.  Bright  was  usually  present,  and  in  the  prospectus 

BuBsra,  ^^  ^^  company  he  was  named  as  engineer  thereo£    On  the  12th 

GuTTA  Qf  January,  1870,  the  Panama  and  South  Pacific  Tdegraph  Com- 

xKBOHAy  AND 

Tbltobaph  pany  (hereinafter  called  the  Panama  Company)  was  registered, 

'    three  of  the  persons  who  signed  the  memorandum  of  association 

being  directors  of  the  Telegraph  WorTcs  Company.  By  an  agree- 
ment of  the  same  date  Bon  C.  P.  Soldan  (to  whom  Lon  M.  F.  P. 
Soldan  had  assigned  his  interest)  agreed  to  transfer  the  concession 
to  the  Panama  Company.  By  another  agreement,  also  of  the  12th 
of  January,  1870,  and  made  between  the  Telegraph  Works  Com- 
pany  and  a  trustee  for  the  Panama  Company,  the  Telegraph 
Works  Company  agreed,  on  payment  of  £40,000,  to  commence  to 
make,  and  continue  to  make,  a  series  of  submarine  cables,  to  be 
submerged  between  a  point  to  be  agreed  upon  in  Central  America 
and  Tumlez,  in  Peru,  touching  at  intermediate  stations.  The 
cables  were  to  be  laid  within  ten  months,  and  were  to  be  paid  for 
as  follows  :— 

On  the  order  being  given  •  •  •  •  £40,000 
In  twelve  instalments  of  fifteen  thousand 
pounds  upon  certificates  from  the  com- 
pany's engineer  that  the  manufacture 
of  the  cables  is  making  sufficient  pro- 
gress to  entitle  the  contractors  thereto  .      180,000 

On  shipment 30,000 

On   the  cables  being  completely  laid   and 
certified  by  the  company's  engineer — 
In  cash       .    £25,000 
In  shares    .       25,000 

50,000 


£300,000 

The  Panama  Company  agreed  that  their  engineer  should  duly 
give  the  certificates  upon  reasonable  evidence  of  the  facts  to  be^ 
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certified  being  offered  by  the  contractors;  and  provisions  were  made       L.  JJ. 
for  enabling  the  engineer  to  inspect  and  test  the  cable;  and  it       1875 
was  agreed  that  Sir  C.  T.  Bright  should  be  the  engineer  to  the  panamI  amd 
Fanama  Company  for  the  purposes  of  this  contract    A  schedule     -^^^ 
to  the  agreement  contained  a  specification  of  the  weighty  substance,   Tjo^bquaph 
and  formation  of  the  cable.  «. 

On  the  13th  of  January,  1870,  the  secretary  of  the  Panama  r^^ 
Company  wrote  to  ask  on  what  terms  Sir  C.  T.  Bright  would  exe-  jwS"'^ 
cute  the  work  of  engineer  to  the  company ;  and  on  the  following    Tclmbafh 

day  Sir  C.  T.  Bright  answered  that  his  charge  would  be  1^  per       

cent.,  to  be  paid  monthly  as  the  disbursements  were  made.  At  a 
meeting  held  on  the  25th  of  January  these  terms  were  accepted. 
On  the  4th  of  February,  1870,  the  directors  of  the  Panama  Com^ 
pany  gave  an  order  to  begin  making  the  cable,  and  gaye  cheques 
for  £40,000  to  the  Telegraph  Works  Company,  and  for  £600  to 
Sir  (7.  T.  Bright  as  his  commission  on  the  £40,000. 

On  the  8th  of  February,  1870,  Sir  C.  T.  Bright,  being  about  to 
leave  England  in  order  to  lay  the  West  India  and  Panama  cable, 
«ent  a  letter  to  the  Telegraph  Works  Company  stating  the  terms 
on  which  he  would  undertake  the  laying  of  the  Cuba  cable  for  the 
Telegraph  Works  Company.    The  letter  then  went  on : — 

"  As  regards  the  Panama  and  South  Pacific  cables,  I  should  be 
willing  to  lay  them  under  the  same  conditions  as  your  contract 
with  the  Panama  and  South  Pacific  Company,  and  of  my  arrange- 
ment for  laying  the  West  India  and  Panama  cables,  for  the  sum  of 
£80,000,  the  payments  to  be  made  as  follows : — £5000  upon  the 
receipt  by  your  company  of  the  5th,  6th,  7th,  8th,  9th,  10th,  11th, 
and  J  2th  instalments  of  £15,000  each,  payable  by  the' Panama 
jand  South  Pacific:  Company  under  the  contract,  and  £15,000  upon 
the  shipment  of  the  cables,  making  a  total  of  £55,000.  The 
balance  of  £25,000  to  be  paid  to  me  in  cash  or  fully  paid-up 
shares  of  the  Panama  and  South  Pacific  Company,  at  your  com- 
pany's option,  upon  the  receipt  by  your  company  of  the  payment 
under  the  contract  due  when  the  cables  are  completely  laid.  Any 
extensions  in  the  Pacifi/i  which  can  be  sent  out  with  the  same 
expedition  to  be  upon  proportionate  terms  to  the  length  of  cable." 

On  the  18th  of  February  the  secretary  of  the  Telegraph  Works 
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L.JJ.       Company  wrote  to  Sir  0.  T.  Bright  that  his  offer  had  been 

1875        accepted. 

Panama  and      Aocordiog  to  the  terms  of  the  concessioD,  £60,000  of  the  Panama 

PaotTo      Ciympawifs  capital  was  to  be  subscribed  for  in  Peru  ;  this,  however, 

Telkobafh   ^as  not  done ;  and  thereupon,  as  the  Panama  Company  alleged, 

x>03CPJkM^r  _  

«.         the  Telegraph  Works  Company  were  told  not  to  go  on  with  the 
KuBRD,     cable,  and  on  the  3rd  of  August,  1870,  a  formal  resolution  to  that 
PeSh7  AKD  ^^®^'  ^^  made  by  the  directors  of  the  Panama  Company,  and  was 
Telmiuph  communicated  to  the  Tdegraph  Worke  Company.    On  the  16th  of 
^^   '    Norember,  1870,  the  Telegraph  Works  Company  claimed  £90,00a 
as  a  further  payment,  but  the  Panama  Company  refused  to  recog- 
nise their  liability.    No  further  money  was  subscribed  in  Petu^ 
and  a  petition  for  winding  up  the  Panama  Company  was  presented. 
Certain  modifications  in  the  contract  were  then  proposed,  and  the 
petition  was  withdrawn.    In  the  month  of  September,  1871,  Sir 
C.  21  Bright  resigned  his  position  as  engineer  of  the  Panama  Cbm- 
pany,  and  soon  afterwards  the  directors  of  that  company,  or  such 
of  them  as  were  not  also  directors  of  the  Telegraph  Works  Com- 
pany,  discovered,  as  the  bill  alleged,  that  Sir  C.  T.  Bright  had  the 
sub-contract  with  the  Telegraph  Works  Company;  and,  after  some- 
correspondence,  in  January,  1872,  the  original  bill  in  this  suit  was 
filed  by  the  Panama  Company  against  the  Telegraph  Works  Com^ 
pany,  Matthew  Cray,  the  manager  of  that  company.  Sir  C  T.  Bright, 
Don  Carlos  Pas  Soldan,  and  /.  8.  Leigh,  who  had  been  engaged 
with  Soldan. 

The  bill  was  afterwards  amended,  and,  as  amended,  stated  as 
above  stated,  and  that  the  directors  of  the  Panama  Company 
entered  into  the  contract  Yfith  the  Telegraph  Works  Company  nudeT 
the  advice  of  Sir  C  T.  Bright  that  it  was  a  proper  contract ;  but 
they  had  recently  been  advised  that  the  contract  did  not  make 
proper  provisions  for  laying  the  cable,  and  was  defective,  and  they 
charged  that  Sir  C.  T.  Bright  ought  to  have  pointed  out  these  de- 
fects. The  Panama  Cotnpany  further  charged  that,  even  if  no 
formal  sub-contract  was  executed  by  Sir  C.  T.  Bright  until  after  the 
contract  between  the  companies,  still  the  sub-contract  must  have 
been  contemplated  by  him  before  the  execution  of  the  contract  of  the 
12th  of  January,  1870,  but  the  existence  of  any  such  sub-contract  or 
understanding  was  carefully  concealed  from  the  only  independent 
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directors  of  the  Panama  Company;  and  neither  the  solicitors  nor       U  JJ. 
the  directors  ot  that  company,  except  possibly  such  of  them  as        1875 
were  directors  of  the  Tdegraph  Works  Company^  were  aware  of  PANAtrTAKD 
the  sub-contract.     And  the  bill  prayed  a  declaration  that  the      U^^^ 
agreement  of  the  12th  of  January  was  not  binding  on  the  Plain-   Tblkobafh 
tiffs,  and*  might  be  set  aside,  and  delivered  up  to  be  cancelled ;         v. 
that  the  Telegraph  Works  Company  might  be  decreed  to  repay  to     bumbb, 
the  Plaintiffs  the  £40,000 ;  and  that  Sir  C.  T.  BrialU  might  be  ^  ^^^ 

X;  BRGHAy  AND 

decreed  to  repay  the  £600  commission.  TtuBaBAPH 

The  Telegraph  Works  Company,  by  their  answer,  denied  that  --« 
the  directors  of  the  Panama  Company  entered  into  the  contract  of 
the  12th  of  January,  1870,  under  the  advice  of  Sir  C.  T.  Bright, 
and  denied  that  the  specification  was  not  sufficient.  They  also 
denied  that  Sir  C.  T.  Bright  was  then  about  to  enter  into  the  sub- 
contract, and  alleged  that  previous  to  the  letter  of  the  8th  of 
February  there  was  no  agreement  or  understanding  on  the  subject, 
and  that  his  letter  was  only  a  tender  by  him.  They  denied  that 
there  was  any  concealment  of  the  sub-contract ;  and  said  that  the 
fact  of  Sir  C.  T.  Bright  being  employed  by  them  to  lay  the  other 
cables  was  enough  to  put  the  Panama  Company  upon  inquiry  as 
to  the  laying  of  their  own  cable.  They  said  that  it  was  clearly 
for  the  interest  of  the  Pa/nama  Company  to  have  the  work  under- 
taken by  an  engineer  thoroughly  experienced  like  Sir  C  T. 
Bright.  They  also  pleaded  that  the  Plaintiffs  were  barred  by 
acquiescence. 

A  great  quantity  of  evidence,  documentary  and  otherwise,  was 
adduced,  and  several  persons  were  examined  viva  voce  on  tho 
hearing  before  the  Yice-Ohancellor  MaJins.  One  of  the  witnesses, 
a  former  secretary  of  the  Telegraph  Works  Company,  stated  that 
on  the  occasion  of  a  similar  sub-contract  with  respect  to  the  West 
India  cable,  he  had  told  the  chairman  of  the  company  that  such 
a  sub-contract  would  be  illegal.  The  evidence  is  further  men- 
tioned in  the  judgment  of  Lord  Justice  MeUish. 

The  Yice-Chancellor  Malins  made  a  decree  that,  under  the  cir- 
cumstances in  the  Plaintiffs'  bill  appearing,  the  agreement  of  the 
12th  of  January,  1870,  was  invalid,  and  not  binding  upon  the 
Plaintiffs;  and  that  the  same  ought  to  be  set  aside  and  de- 
livered up  to  be  cancelled ;  and  ordered  repayment  of  the  £40,000 
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and  £600,  and  ordered  the  Defendants  to  pay  the  costs  of  the 
suit  (1). 
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(1)  1876.  March  13. 

Sin  R.  Maliks,  Y.C,  after  stating  the 
facts  of  the  case,  and  stating  and  com- 
menting on  the  evidence,  said  that  affi- 
davits had  been  made  that  there  was  no 
concealment  or  intention  of  conceal- 
ment on  the  part  of  the  Defendants.  But 
on  snch  a  sabject  as  this  there  should 
not  only  have  been  an  absence  of  con- 
cealment, bat  full  and  complete  dis- 
closure and  information.  The  counsel 
for  the  Defendants  admitted  that  it 
would  have  been  better  if  the  Plaintiffs 
hod  been  told  of  the  sub-contract,  but 
His  Honour  considered  that  upon  every 
principle  of  justice  and  fair  dealing 
it  was  absolutely  necessary  that  they 
should  have  been  told.  It  might  be  as- 
sumed that  if  the  Plaintififs  had  been 
told  of  the  proposed  sub-contract  they 
would  not  have  objected  to  it,  and 
would  gladly  havo  adopted  it,  as  was 
suggested.  But  that  did  not  in  the 
slightest  degree  tend  to  relieve  the  De- 
fendants from  the  consequences  of  not 
having  made  the  disclosure,  and  of 
not  giving  to  the  Plaintiffs  the  option 
of  saying  whether  they  would  or 
would  not  acquiesce  in  their  engineer 
being  placed  in  an  anomalous  and 
dangerous  position  in  which  his  interest 
would  necessarily  conflict  with  his 
duty. 

Several  authorities  were  cited  upon 
that  subject,  and  they  were  all  distinct 
in  shewing  that  the  obligation  of  full 
disclosure  was  imposed  upon  the  De- 
fendants. In  the  case  of  Randall  v. 
ErringUm  (10  Ves.  423),  which  was  one 
of  setting  aside  a  purchase  by  trustees 
of  trust  property,  Sir  William  Orunt 
said:  ''Acquiescence  naay  have  the 
same  effect  as  original  agreement,  and 
may  bar  such  a  remedy  as  this.  But 
the  question  as  to  acquiescence  cannot 


arise  until  it  is  previously  ascertained 
that  the  cestui  que  trust  knew  his 
trustee  had  become  the  purchaser,  for 
while  the  cestui  que  trust  continued 
ignorant  of  that  fact  there  was  no 
laches  in  not  quarrelling  with  the  sale 
upon  that  special  ground." 

The  case  of  Central  Railway  Ccmn 
jpany  of  Venezuela  v.  Kiscli  (Law  Hep. 
2  H.  L.  99)  was  a  case  of  a  misre- 
presentation in  a  prospectus,  upon 
the  faith  of  which  the  Plaintiff  Kisch 
had  taken  shares.  In  that  case,  Lord 
Chelmsford^  in  affirming  the  deci- 
sion of  the  Lords  Justices,  said :  "  But 
it  appears  to  me  that  when  once  it  is 
established  that  there  has  been  any 
fraudulent  misrepresentation  or  wilful 
concealment  by  which  a  person  has 
been  induced  to  enter  into  a  contract" — 
and  no  doubt  his  Lordship  would  not 
have  hesitated  to  say,  ''enter  into  or 
continue  a  contract" — "it  is  no  answer 
to  his  claim  to  be  relieved  from  it  to  teU 
him  that  he  might  have  known  the 
truth  by  proper  inquiry.  He  has  a 
right  to  retort  upon  his  objector, '  Tou, 
at  least,  who  have  stated  what  is  un* 
true,  or  have  concealed  the  truth,  for 
the  purpose  of  drawing  me  into  a  con- 
tract, cannot  accuse  me  of  want  of 
caution  because  I  relied  implicitly  upon 
your  fairness  and  honesty.'" 

The  case  of  Imperial  Mercantile 
Credit  Association  v.  Coleman  (Law 
Hep.  6  H.  L.  189)  was  a  remark- 
able instance  of  th^  obligation  of  full 
disclosure.  That  case  came  before 
His  Honour,  who  made  a  decree  against 
Mr.  Coleman  with  costs ;  and  although 
Lord  Hatherley  reversed  that  decree, 
his  decision  was  afterwards  reversed  in 
the  House  of  Lords,  and  His  Honour's 
decree  was  affirmed.  Everything,  how- 
ever, which  His  Honour  said  npon  the 
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The  Telegraph  Works  Company  appealed. 

Mr.  Cotton^  Q.C.,  and  Mr.  Lindleij,  Q.C.  (Mr.  Oraham  HadingB 
with  them),  for  the  Appellants : — 

It  was  argued  on  the  hearmg  before  the  Yice-Chancellor  that 


subject  was  agreed  to  by  Lord  Hatherley, 
because  Lord  HatherUy  did  not  differ 
from  him  as  to  the  priuciple,  but  only 
thought  that  the  clause  in  question  in 
that  case  enabled  Mr.  Coleman  to  enter 
into  the  contract  without  making  more 
disclosure  than  he  had  done.  Lord 
Catms,  in  delivering  judgment  in  the 
House  of  Lords,  said  that  a  director 
must  comply  in  the  letter  and  in  the 
spirit  of  the  clause,  and  that  though 
Mr.  Coleman^  as  a  director,  did  state 
that  he  had  an  interest,  yet,  as  he  did 
not  state  what  that  interest  was,  he 
must  repay  what  he  had  received. 

The  case  of  Dunne  ▼.  English  (Law 
Bep.  18  Eq.  624)  illustrated  the  same 
principle — a  most  valuable  principle 
— and  always  acted  upon  by  this 
€ourt,  namely,  that  there  should  be 
no  concealment,  no  contrivance  by 
which  one  man  was  to  be  deprived  of 
his  right  against  another.  His  Honour 
then  stated  the  facts  of  that  case,  and 
said  that  the  Master  of  the  Rolls  there 
laid  down  the  law  to  be— "It  is  not 
enough  to  say  that  the  directors  were 
sufBciently  informed  to  be  put  upon  in- 
quiry. They  ought,  in  such  a  case,  to 
have  the  fullest  information  given  to 
them,  and  ought  not  to  be  driven  to  in- 
quiry ;**  and  came  to  the  conclusion,there- 
fore,  that,  inasmuch  as  the  Defendant  had 
not  disclosed  to  the  Plaintiff  the  nature 
of  his  interest,  the  whole  thing  must 
be  set  aside,  and  the  Defendant  must 
repay  the  whole  amount.  His  Honour 
entirely  acquiesced  in  the  judgment  of 
the  Master  of  the  Rolls;  and  though  that 
case  was  appealed,  and  the  appeal^with- 
drawn  by  arrangement.  His  Honour 
had  not  the  slightest  ground  for  sup- 


posing that  the  decision  would  have 
been  reversed  by  any  tribunal  whatever. 
The  case  of  JRawlins  v.  Wiekham  (3  De 
G.  &  J.  301)  was  very  remarkable,  and 
shewed  that  every  person  making  a  re- 
presentation, upon  the  faith  of  which 
another  dealt,  was  answerable  for  the 
misrepresentation  if  it  turned  out  not 
to  be  true,  although  he  was  not  guilty 
of  any  intentional  fraud  and  himself 
believed  the  representation  to  be  true ; 
and  it  was  no  laches  on  the  part  of  the 
person  deceived  not  making  inquiry 
until  he  had  reason  to  believe  that  he 
had  been  deceived.  That  was  entirely 
applicable  to  this  case.  There  was  no 
laches  on  the  part  of  the  Plaintiff  in 
not  making  inquiry  whether  Sir  Charles 
Bright  had  such  a  contract,  because  it 
was  so  improbable  that  any  man  would 
enter  into  such  a  contract,  and  they 
were  entitled  to  believe  that  he  was 
acting  fairly  by  his  employers  until  the 
contrary  was  shewn. 

In  the  case  of  Lindsay  Petroleum 
Company  v.  Hurd  (Law  Rep.  5  P.  C. 
221),  the  vendors  of  property  combined 
together  to  make  a  representation  which 
was  not  true,  and  which  led  to  the 
Defendants  entering  into  a  contract  to 
purchase  the  property,  the  contract  was 
set  aside,  and  the  parties  to  those  false 
representations  were  made  to  pay  all 
the  costs. 

His  Honour  had  already  stated  his 
reasons  for  coming  to  the  conclusion 
that  there  must  have  been,  at  least,  the 
expectation  of  a  contract  for  laying  the 
cable  when  the  contract  between  these 
two  companies  became  binding  upon 
the  parties  on  the  4th  of  February, 
1870.      Being   of  that   opinion,  the 
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there  ^ras  actaal,  and  not  merely  equitable,  fraud  on  the  part  of  Sir 
(7.  BfiffJUf  but  it  is  clear  that  there  was  none,  and  that  there  was  no 
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question  whether  the  fraud,  or  unfair 
dealing,  which  would  avoid  that  con- 
tract^ must  exist  when  the  contract 
was  entered  into,  or  the  contract  could 
be  avoided  by  that  which  occurred 
afterwards,  did  not  necessarily  arise. 
But,  as  that  point  might  be  very 
material  if  his  conclusion  as  to  the 
expectation  of  the  contract  at  the  time 
should  be  erroneous.  His  Honour  thought 
it  right  to  express  his  opinion  upon 
the  point.  Upon  principle  he  could 
not  entertain  any  doubt  that  a  contract 
might  be  just  as  well  avoided  by  the 
fraudulent  conduct  of  the  parties  to  it 
in  executing  it  as  if  the  fraud  had 
existed  at  the  time  when  the  contract 
was  entered  into,  and,  in  fact,  led  to 
the  contract  itsel£  The  only  authority 
to  the  contrary  which  was  cited  was  the 
dictum  of  Vice-chancellor  IVood  in  the 
case  of  Onions  v.  Cohen  (2  H.  &  M. 
361).  It  was  only  a  passage  in  the 
judgment,  and  not  necessary  for  th6 
decision  of  the  case  before  him ;  the 
Vice-Chancellorsaid :  "Except  (?wi?Wm 
V.  Stone  (14  Ves.  128),  there  is  no  in- 
stance of  a  contract  being  delivered  up 
to  be  cancelled,  unless  there  was  fraud 
in  obtaining  the  contract  itself."  From 
the  respect  which  His  Honour  enter- 
tained for  the  decisions  of  Vice- Chan- 
cellor Woodf  now  Lord  Hatherley,  if  he 
had  formally  decided  the  point  in  a 
case  anything  like  this,  His  Honour 
would  have  very  much  hesitated  in 
coming  to  a  contrary  conclusion.  But  it 
was  unnecessary  for  the  purpose  of  the 
case  which  he  had  to  decide  to  do  so ; 
and  His  Honour  could  not,  contrary  to 
the  current  of  authorities,  come  to  the 
conclusion  that  because  Vice-chancellor 
Wood  there  used  that  obiter  dictum, 
those  principles,  which  appear  to  be 
perfectly  sound,  were  not  to  govern  the 


Court.  It  was  admitted  on  all  hands 
that  if  there  was  fraud  in  inducing  a 
contract,  that  contract  was  void,  and  if 
there  was  fraud  in  the  execution  of  the 
contract,  His  Honour*s  opinion  was 
equally  clear  that  that  would  avoid  the 
contract  from  the  time  when  the  fraud 
was  discovered.  Suppose,  as  suggested 
in  the  course  of  the  argument,  that  A» 
agreed  to  sell  an  estate  to  B,  at  a  price 
to  be  named  by  C,  and  A,  afterwards 
gave  C.  a  bribe  to  name  a  higher  price 
than  he  would  otherwise  have  done; 
could  any  one  doubt  that  such  a  con- 
tract would  be  avoided  and  cancelled  by 
this  Court?  and  yet  there  was  no  fraud 
at  the  time  of  entering  into  the  contract 
— the  thing  occurred  afterwards ;  or,  in 
the  case  of  A,  entering  into  a  contract 
with  B.  to  supply  him  with  certain 
articles  to  be  approved  of  by  bis  ser- 
vant or  agent;  if  B.  bribed  the  ser- 
vant to  accept  inferior  articles,  could 
there  be  a  doubt  that  tbis  or  any 
other  Court  would  hold  such  a  contract 
not  to  be  binding  after  the  discovery  of 
the  fact  ?  The  articles  previously  de- 
livered must,  of  course,  in  such  a  case 
be  paid  for;  but  His  Honour  was 
clearly  of  opinion  that  A.  would  be  en- 
titled to  treat  the  contract  as  void  from 
the  moment  when  he  discovered  the 
fraud.  Or,  suppose  a  railway  company 
to  employ  an  engineer,  whose  duty  it 
was  to  see  that  the  railway  was  properly 
constructed  with  good  and  proper  mate- 
rials, and  the  cothpany  discovered  that 
the  engineer  had  entered  into  partoer- 
ship  with  the  contractor,  could  there  be 
a  doubt  that  the  company  would  be  at 
liberty  to  dismiss  the  engineer  and  to 
treat  the  contract  with  the  contractor 
as  void  from  the  time  the  discovery 
was  made?  His  Honour  considered  it 
clear  that  any  fraudulent  or  unfair  con- 
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motiTe  for  any,  as  it  most  havo  been  to  his  interest  to  have  a  good 
cable  laid.    At  the  time  when  Sir  0.  Bright  undertook  to  become 


L.JJ. 

1875. 


duct  on  the  part  of  either  of  the  parties 
to  a  contract  in  the  execution  of  it, 
would  avoid  it  so  far  as  it  was  not 
already  performed.  Kemp  v.  Bow 
(1  Giff.  258)  was  a  case  in  which  the 
certificate  of  the  architect  as  to  the 
price  to  be  paid  for  altering  and  im- 
proTing  a  church  was  to  he  conclusive. 
The  builder  afterwards  discovered  that 
the  architect  had  entered  into  an 
arrangement  with  the  persons  who 
were  to  pay  for  the  improvement  of 
the  church  that  the  expense  should 
not  exceed  a  certain  amount;  there 
Yioe-Ohancellor  Stuart  decided  that 
that  put  the  architect  in  a  position  of 
imdue  bias,  and  that  the  builder  ought 
not  to  be  bound  by  his  certificate,  and 
the  contract  was  avoided. 

Kimberley  v.  Dick  (Law  Bep.  13 
Eq.  1)  followed  the  same  principle. 
Those  were  cases  in  which  the  instru* 
ment  was  avoided  when  the  contract 
was  entered  into.  But  Fawley  v. 
TumbuU  (3  Giff.  70)  was  a  case  where 
the  contract  was  avoided  by  reason  of 
dealings  subsequent  to  the  time  when 
it  was  entered  into.  Thatwasaremark* 
able  decision,  and,  as  His  Honour  had 
ascertained  from  counsel,  it  was  af- 
firmed on  appeal  by  Lord  WcBthuryt 
though  it  did  not  appear  to  be  reported. 
It  was  a  case  entirely  contrary  to  the  rule 
laid  down  by  Yice-Gbanoellor  Wood — 
there  was  no  fraud  at  the  time  when 
the  contract  was  entered  into,  but  there 
was  fraud  in  the  course  of  its  execution ; 
and  that  fraud  was  fatal  to  it.  So,  in 
this  case,  if  the  cable  or  any  part  of  it 
had  been  delivered,  the  Plaintiffs  must, 
of  course,  have  paid  for  it;  but  the  cer- 
tificate of  Sir  CharleB  Bright  would  not 
have  been  received  as  to  the  amount 

His  Honour  had  carefully  considered 
the  evidence  as  to  the  omission  of  a 


specification  as  to  laying  the  cable  in 
the  contract,  and  was  satisfied  from 
the  evidence  that  such  a  specification 
ought  to  have  formed  part  of  the  con- 
tract. But  he  was  unable  to  come  to 
the  conclusion  that  its  omission  by  Sir 
Charles  Bright  arose  from  the  fraudu- 
lent motives  which  were  attributed  to 
him  by  the  Plaintiffs. 

Thecircumstanceoftwopersons  having 
been  directors  of  both  companies  would 
not  affect  the  question  between  those 
two  companies,  as  appeared  Irom  the 
case  of  In  re  Marseilles  Eoctenaion  BaiU 
uay  Company  (Law  Rep,  7  Ch.  161). 

His  Honour  might  well  assume  that 
the  charges  of  fraudulent  intention 
which  the  Plaintiffs  attributed  to  the 
Defendants  were  not  well  founded,  and 
yet  upon  general  principles  he  should 
come  to  the  conclusion  that  such  trans- 
actions could  not  stand.  He  must 
apply  to  them  the  rules  which  were 
applied  by  Lord  JSldon  to  dealings  be- 
tween solicitors  and  clients,  and  trustees 
and  cestuis  ^e  trtut,  in  the  case  of  Ex 
parte  James  (8  Yes.  837) ;  the  words 
of  the  judgment  in  which  case  could 
not  be  too  strongly  impressed  upon  all 
persons  having  dealings  with  each 
other,  and  upon  the  mind  of  every 
practitioner  in  these  Courts,  and  every 
member  of  the  l^al  profession.  Whether 
it  was  a  contract,  or  whether  it  was  a 
purchase  —  whether  it  was,  as  in  the 
present  case,  a  contract  which  might 
bias  the  judgment  or  might  influence 
the  conduct.  His  Honour  said  with  Lord 
Eldon^  that  the  doctrine  of  the  Court 
rested  upon  this  general  principle— 
*'  that  the  purchase  is  not  permitted  in 
any  case,  however  honest  the  circum- 
stances ;  the  general  interests  of  justice 
requiring  it  to  be  destroyed  in  every 
instance,  as  no  Court  is  equal  to  the 
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engineer  of  the  Panama  Company  he  had  not  entered  into  any 
engagement  with  the  Tdegraph  WorTcs  Company^  and  it  is  obvioos 
that  nothing  which  occurs  subsequently  to  a  contract  can  render 
the  contract  void.  In  similar  cases,  all  that  the  Ck)urt  has  done 
has  been  to  strike  out  the  provision  as  to  the  engineer's  certificate 
being  necessary. 

No  contract  has  ever  been  set  aside  on  the  ground  of  sub- 
sequent fraud :  Onions  v.  Cohen  (1).  GwiUim  v.  Stone  (2)  is  clearly 
wrong:  Sugdens  Vendors  and  Purchasers  (3).  In  Kimberley  v. 
IHck  (4)  the  contract  was  not  set  aside. 

It  does  not  follow  that  a  contract  is  avoided  even  if  there  has 
been  fraud,  Attwood  v.  Small  (5),  as  the  parties  may  have  been  able 
to  judge  for  themselves,  and  not  have  been  affected  by  the  fraud. 
The  case  set  up  by  the  bill,  that  Sir  C.  Bright  was  the  adviser  of  the 
Plaintiffs  in  making  the  contract,  has  completely  failed.  , 

Mr.  JVy,  Q.C.,  and  Mr.  Davey^  for  the  Plaintiffs : — 

We  say  that  there  was  fraud  ah  initio^  and  then  the  contract 
may  be  rescinded,  though  in  some  cases  it  may  be  performed  with 
compensation :  CtMer  v.  Powell  (6) ;  Planche  v.  CoJhurn  (7) ; 
Paim/er  v.  TempU  (8) ;  Key%  v.  Harwooi  (9).  But  this  contract 
cannot  now  be  performed.  Even  at  common  law  the  contract  may 
be  treated  as  rescinded,  and  any  money  paid  may  be  recovered.  In 


examination  and  ascertainment  of  the 
truth  in  much  the  greater  number  of 
cases." 

Applying  those  general  principles  to 
the  present  case,  Uis  Honour  came  to 
the  conclusion  that  the  Plaintiffs  would 
have  been  entitled  to  treat  this  contract 
as  void,  and  to  recover  the  money  paid 
under  it  if  they  had  discovered  the 
sub-contract  with  Sir  Charles  Bright 
immediately  after  it  had  been  entered 
into ;  and  as  they  had  done  no  act  to 
confirm  it  since  they  became  aware  of 
it»  His  Honour  was  of  opinion  that  they 
had  the  same  right  when  they  dis- 
covered this  fact  in  December,  1871. 

There  must,  therefore,  be  a  declara- 
tion in  conformity  with  the  prayer  of 


the  bill,  and  a  decree  for  the  return  of 
the  £40,000  by  the  company  and  of 
the  £600  by  Sir  Charles  Bright,  with 
interest,  and  the  Plaintiffs  mast  have 
their  costs  of  the  suit 

(1)  2  H.  &  M.  364. 

(2)  14  Ves.  128.  The  authenticity 
of  this  case  has  been  doubted.  The 
name  is  not  to  be  found  in  the  fiegis- 
trar*8  index  of  decrees  for  Trinity  Term 
and  Michaelmas  Term,  1807. 

(3)  14th  Ed.  233. 

(4)  Law  Rep.  13  Eq.  1. 

(5)  6  01.  &  F.  232. 

(6)  2  Sm.  L.  C.  1. 

(7)  8  Bing.  14. 

(8)  9  A.  &  E.  608. 

(9)  2  0.  B.  905. 
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MUner  t.  Field  (1)  the  question  was  not  before  the  Court.    An      L.  jj. 
analogous  class  of  cases  is  where  work  has  been  done  on  land.        1875 
There,  if  fraud  is  proved,  the  contract  has  been  rescinded,  the  pakama  and 
landowner  paying'for  what  has  been  done.    The  rule  in  equity  is      p^^o 
the  same:  Pawley  v.  TvrnbtiU  (2).    The  express  contract  is  gone,   Tblbqbaph 
but  something  is  recovered  under  a  qaantum  mermt.    If  any  other         v. 
engineer  but  Sir  C.  Bright  is  to  be  employed,  it  must  be  under     bu^er, 
some  special  contract,  which  does  not  exist  in  this  case.    The  p^^^^^j^ 
agreement  between  the  two  companies  is  clearly  avoided  by  this   Telegbaph 
fraud,  as  no  man  can  reap  any  benefit  from  his  own  wrong.  

Mr.  Cotton,  in  reply  : — 

It  is  clear  that  though  Sir  C.  Bright  alone  is  named  as  the 
engineer,  the  Court  would  supply  the  deficiency  if  in  any  way  he 
became  incapacitated.  When  the  work  is  completed,  evidence 
aliunde  would  be  taken,  and  payments  decreed  accordingly ;  and 
even  admitting  that  there  has  been  fraud,  it  is  only  a  personal  inca- 
pacity on  the  part  of  Sir  0.  Bright.  It  cannot  be  contended  that 
if  Sir  C.  Bright  died  or  became  lunatic,  we  should  -get  nothing 
for  our  cable  when  laid.  His  employment  forms  no  essential 
part  of  the  contract,  and  even  if  his  conduct  has  been  improper, 
this  Court  does  not  attempt  to  punish  people  for  merely  improper 
conduct 

No  authority  whatever  has  been  cited  in  support  of  the  Plaintifls' 
contention ;  Blair  v.  Bromley  (3)  was  a  case  of  misrepresentation ; 
Jervis  v.  Berridge  (4)  was  clear  on  the  point  on  which  it  was 
decided.  But  we  deny  that  in  this  case  there  was  any  arrangement 
beforehand.  Sir  C.  Bright  merely  tendered,  and  his  tender  might 
not  have  been  accepted;  if  so,  the  contract  c^not  be  set  aside 
as  invalid.  The  only  relief  which  can  be  obtained  is  a  declaration 
that  Sir  C.  BrigMs  certificate  is  unnecessary. 

SiB  W.  M.  Jaubs,  LJ.  : — 

As  far  as  I  am  personally  concerned,  the  whole  of  the  long  and 
elaborate  argument  which  has  occupied  so  many  days  of  the  time 
of  the  Court  has  been  entirely  thrown  away.    From  the  moment 

(1)  5  Ex.  829.  (3)  2  Ph.  854. 

(2)  3  Giff.  70.  (4)  Law  Rep.  8  Ch.  351. 
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L.  JJ.  when  I  understood  what  the  case  was — what  was  the  contract  be- 

1875  tween  the  two  companies,  and  what  was  the  sub-contract  between 

PASAjfAAND  the  one  company  and  the  agent  for  the  other  company — ^I  have 

FTomo  ^^^^  ^^  opinion,  and  I  am  now  of  opinion,  that  the  right  of  the 

Telegraph  Plaintiffs  to  the  relief  which  they  have  asked,  and  which  has 

«.  been  given  to  them,  is  a  matter  of  course,  according  to  the  view 

BumB,  of  ^^^  ^^  which  I  have  learnt  as  student,  practitioner,  and  Judge 

Telbgbafb       According  to  my  view  of  the  law  of  this  Court,  I  take  it  to  be 

'    clear  that  any  surreptitious  dealing  between  one  principal  and  the 

agent  of  the  other  principal  is  a  fraud  on  such  other  principal, 
cognizable  in  this  Court.  That  I  take  to  be  a  clear  proposition, 
and  I  take  it,  according  to  my  view,  to  be  equally  clear  that  the 
defrauded  principal,  if  he  comes  in  time,  is  entitled,  at  his  option, 
to  have  the  contract  rescinded,  or,  if  he  elects  not  to  have  it 
rescinded,  to  have  such  other  adequate  relief  as  the  Court  may 
think  right  to  give  him. 

It  is  said  that  there  is  no  authority  and  no  dictum  to  that  effect 
The  clearer  a  thing  is,  the  more  difficult  it  is  to  find  any  express 
authority  or  any  dictum  exactly  to  the  point.  I  doubt  whether  there 
could  be  found  any  authority  or  any  dtdum  exactly  laying  down 
the  first  of  the  two  propositions  which  I  have  mentioned,  and 
which  nobody  has  in  the  course  of  the  argument  ventured  to  dis- 
pute— ^that  is,  that  any  surreptitious  dealing  between  one  principal 
and  the  agent  for  the  other  principal  is  a  fraud  on  such  other 
principal  cognizable  in  this  Court.  The  other  proposition  as  to 
the  relief  may  perhaps  not  be  found  stated  in  so  many  terms  in 
any  case  or  in  any  dictuMy  but  many  cases  may  be  suggested 
which  probably  will  be  equally  without  any  authority,  either  in 
decision  or  dictum.  If  a  man  hired  a  vetturino  to  take  him  from 
one  place  to  another,  and  found  that  the  vetturino,  after  he  had 
accepted  the  hiring,  had  conspired  with  his  servant  to  rob  him  on 
the  way,  he  would  be  entitled  to  get  rid  both  of  the  vetturino  and 
the  servant.  80,  if  a  man  sits  down  in  a  tavern  or  oderia  to  play 
at  cards  or  dice  with  another  man  for  a  stake,  and  finds  that  his 
opponent  has  provided  himself  with  cogged  dice  or  marked  cards, 
the  man  would  be  immediately  entitled  to  leave  the  table,  and 
would  not  be  obliged  to  procure  proper  cards  or  honest  dice.    I 
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am  not  aware,  however,  of  any  express  decision  on  either  of  the       L.  JJ. 
cases  I  have  suggested.  1875 

I  am  of  opinion  that  where  anything  in  the  nature  of  a  fraud  in  pakama  and 
the  eye  of  this  Court  is  committed,  a  man  has  the  right  at  once  to      ^^c 
sever  the  connection ;  and  I  cannot  brino:  my  mind  to  doubt,  that   Telegraph 
if  you  find  a  case  where,  in  the  contemplation  of  this  Court,  a         v. 
principal  is  conspiring  with  the  servant  of  the  other  principal  to     bub^ 
cheat  his  master  in  the  execution  of  a  contract,  then  in  common  p^^^^i, 
sense,  common  justice,  common  honesty,  and  in  this  Court,  the    Tblmhaph 

master  is  entitled  to  say,  "  I  will  have  nothing  more  to  do  with       

the  business ;"  and  in  this  Court  a  surreptitious  sub-contract  with 
the  agent  is  regarded  as  a  bribe  to  him  for  violating  or  neglecting 
his  duty. 

I  might  have  been  content  to  allow  this  case,  as  far  as  I  am 
concerned,  to  have  been  based  upon  the  application  of  a  plain 
principle  of  equity  which  is  to  be  enforced  without  regard  to  the 
particular  circumstances  of  the  case — npon  the  general  rule  which 
Lord  mdon  has  laid  down  in  the  case  of  Ex  parte  James  (1)  referred 
to  by  the  Vice  Chancellor — ^that  is,  that  you  must  act  on  general 
principles,  without  regard  to  the  particular  facts  or  the  particular 
•conductor  misconduct  of  the  parties  in  a  particular  case.  You 
must  act  upon  the  general  principle  from  the  impossibility  which 
the  Court  finds  itself  in  of  ever  ascertaining  the  real  truth  of  the 
circumstances  of  which  this  case  is  n  wonderfully  strong  exempli- 
fication. 

But  I  cannot  content  myself  with  disposing  of  this  case  merely 
on  that  general  principle,  and  only  saying  that  it  is  the  general  prin- 
ciple which  has  put  aside  and  has  crushed  this  contract.  Although 
the  parties  may  not  have  thought  that  they  were  doing  anything 
wrong,  yet,  when  I  put  together  the  two  contracts — the  contract 
between  the  Plaintiff  company  and  the  Defendant  company,  and 
the  contract  between  the  Defendant  company  and  Sir  Charles 
Bright^  the  engineer  on  the  other  side,  and  see  that  the  money 
to  be  paid  to  8ir  Charles  Bright  is  not  money  to  be  paid  when  he 
has  completed,  or  is  completing,  the  sub-contract  as  a  reward  for 
work  and  labour,  but  is  money  to  be  paid  out  to  him  time  after 
time,  exactly  when  and  as  he  shall  have  certified  money  to  have 

(1)  8Ves.'337,345. 
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L.  JJ.      been  dae  and  payable  by  one  company  to  the  other,  then  I  say 

1875        that  this  is  a  contract  as  to  which  res  ipsa  loquitur,  and  of  which 

Fanaiia  Ain>  I  &D1  bonnd  to  express  my  strongest  disapprobation  and  reprehen- 

Teleoraph       I  am  of  opinion  that  the  Vice-Chancellor's  judgment  was  given 

V.         in  accordance  with  every  principle  of  common  sense,  common 

K^EB,     honesty,  and  common  equity,  and  nothing  would  have  persuaded 

PewhT^sd  °^®  *^  ^^^®  ™y  voice  for  the  reversal  of  it.    I  think,  howeyer,  that 

Telegbaph  the  form  of  the  decree  ought  to  be  varied,  and  that  the  word 

WOBBS  Co,  - 

—        "  invalid  "  should  be  left  out 

Sib  G.  Mellish,  L.  J. : — 

I  am  also  of  opinion  that  the  judgment  of  the  Yice-Chancellor 
ought  to  be  afiSrmed. 

In  the  first  place,  after  considering  the  whole  of  the  evidence, 
I  am  of  opinion  that  the  Plaintiffs  have  made  out  the  case  stated 
in  their  bill.  I  think  it  is  sufficient  to  support  that  case  if  they 
make  out  that  on  the  12th  of  January,  1870,  when  the  contract 
between  the  two  companies  was  made.  Sir  Charles  Bright  had  a 
reasonable  expectation,  founded  upon  the  acts  of  the  Defendants, 
that  he  would  obtain  a  profitable  sub-contract  for  the  laying  of  the 
cable,  and  that  the  Defendants  had  notice  that  he  had  that  ex- 
pectation. It  is  quite  obvious  that  if  at  the  time  when  the  con- 
tract was  made  Sir  Charles  Bright  had  the  expectation  that  he 
would  get  a  favourable  contract  for  laying  the  cable,  although  he 
might  not  be  certain  that  he  would  get  it,  it  was  quite  impossible 
that  he  could  be  a  proper  person  to  advise  the  Plaintiffs  as  to  the 
proper  form  of  their  contract  with  the  Defendants,  particularly 
with  reference  to  the  actual  laying  of  the  cable.  It  is  not  neces* 
sary  to  determine  whether  the  scientific  men  who  say  that  there 
ought  to  be  particular  provisions  respecting  the  laying  of  the 
cable,  which  are  not  in  this  contract,  are  right  or  not.  It  is  quite 
sufficient  that  the  laying  of  the  cable  was  a  material  part  of  the 
contract,  with  reference  to  which  the  Defendants  must  have  known 
that  the  Plaintiffs  required  honest  and  disinterested  advice.  Indeed 
it  is  difficult  to  see  any  position  more  confidential  than  the  position 
of  a  telegraph  engineer  with  a  telegraph  company,  particularly  a 
marine  telegraph  company.     The  ordinary  directors  of  such  a 
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company  are  entirely  at  the  xnercy  of  their  engineer  as  to  whether      L.  JJ. 
it  is  desirable  to  bay  a  particular  concession,  what  contracts  shall       1875 
be  taken  for  making  the  cable,  and  what  contracts  shall  be  taken  pakava  and 
for  laying  the  cable.    On  all  these  matters  they  must  entirely      p^^u-w 
depend  on  the  skill  and  disinterested  advice  of  their  engineer.    Telbgbaph 
With  the  Lord  Justice,  I  cannot  help  expressing  my  astonishment         v. 
that  gentlemen  like  Sir  Charles  Bright  and  the  directors  of  the     uvBhL, 
Telegraph  Works  Company  should  actually  think  that  this  is  a  p^^^^,^ 
mere  technical  rule  of  a  Court  of  Equity,  and  that  there  is  nothing   Tblbobaph 
morally  wrong  in  itself,  in  the  man  who  is  engineer  of  a  telegraph       — 
company,  and  who  has  to  certify  to  them  when  the  money  becomes 
payable  by  them  to  a  construction  company,  having  behind  their 
backs  a  sub-contract  with  that  construction  company  for  part  of 
what  they  had  contracted  to  do  for  the  purposes  of  the  telegraph 
company. 

Now  that  beings  in  my  opinion,  sufficient  for  them  to  make  out, 
have  they  made  out,  that  Sir  Charles  Bright  had  reasonable  expecta- 
tions arising  from  the  conduct  of  the  Defendants  that  he  would 
obtain  the  sulHX)ntract  ?  For  that  purpose  it  is  necessary  to  con- 
sider the  relation  between  the  several  parties.  Here  are  three 
companies,  the  West  India  Company y  the  Cuba  Company^  and  the 
Panama  Company.  They  were  three  separate  companies,  although 
they  were  intimately  connected  with  each  other,  and  they  were 
formed  for  carrying  on  businesses  which  had  intimate  relations 
with  each  other,  the  one  in  fact  requiring  to  use  the  cables  of  the 
others*  Then  we  find  that  Sir  Charles  Bright  is  engineer  of  all 
three  companies ;  we  find  that  all  three  companies  have  contracts 
in  identically  the  same  words  with  the  necessary  alterations  with 
the  construction  company  for  making  and  laying  the  cables ;  and 
we  find  that  Sir  Charles  Bright  has  also  a  sulHK>ntract,  in  identi- 
cally the  same  words^  for  laying  all  three  cables.  The  West  India 
Oompany^s  contract  was  made  first,  and  we  find  that  that  contract 
is  in  terms  similar  to  the  contract  in  the  present  case,  containing  • 

no  specification  with  reference  to  the  laying  of  the  cable ;  and  we 
find  Sir  Charles  Bright^  on  the  8th  of  February,  tendering  for  and 
obtaining  irom  the  directors  of  the  Telegraph  Works  Company  a 
contract  for  laying  the  Panama  cable.  The  contract  for  that 
cable,  as  the  Vice-chancellor  properly  held,  did  not  come  into 
Vol.  X.  2  T  1 
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li.  JJ.      existence  until  the  4th  of  February,  because  until  the  order  for 

1875        the  cable  was  given  they  were  not  really  bound,  according  to  the 

PAimfA  AitD  terms  of  the  contract,  to  lay  the  cable.    Is  it  possible,  from  those 

^™      circumstances,  not  to  draw  the  strongest  possible  inference  that 

Tblkqbaph   Sir  Charles  Bright  had  the  intention  of  making  the  oflFer  for  the 

«.         sub-contract  for  laying  the  cable  when  the  original  contract  was 

Bij^'xB,     made  ?    No  doubt  the  Court  is  bound  to  see  that  a  case  of  fraud 

Gdtta      ig  clearly  proved,  but  on  the  question  at  what  time  the  persons 
Tkleorafh  who  haye  been  guilty  of  that  firaud  commenced  it,  the  Court  is  to 

draw  reasonable  inferences  from  their  conduct    It  appears  to  me 

impossible  not  to  draw  the  strongest  possible  inferences  from  their 
conduct  in  this  case.  Sir  Charles  Bright  must  haye  had  reasonable 
expectation  that  he  would  obtain  this  sub-contract,  and  in  my 
opinion  the  fiact  of  the  Defendants  haying,  without  objection,  given 
him  the  contract  for  laying  the  West  India  cable,  gave  him  a 
reasonable  ground  to  suppose  that  he  would  also  obtain  the  sub- 
contract for  laying  the  Panama  cable.  But  the  case  does  not  rest 
there.  There  is  evidence  that  the  directors  of  the  Tdegraph  Works 
Company,  at  the  time  when  the  sub-contract  for  the  West  Ifidia 
cable  was  made,  clearly  had  their  attention  strongly  called  to  the 
fact  that  it  was  an  illegal  and  improper  contract.  There  is,  besides, 
evidence  that  from  communications  with  Sir  Charles  Bright  him- 
self he  knew  that  the  times  for  laying  the  different  'cables  had 
been  arranged  in  order  that  the  same  persons  who  laid  the  Cnba 
cable  and  the  West  India  cable  should  also  be  able  to  lay  the 
Panama  and  South  Pacific  cable ;  that  the  same  ship  which  laid  it 
should  be  able  to  go  round  Cape  Horn  in  time  to  lay  the  cable  on 
the  Pacific  side;  that  the  same  staff  which  had  laid  the  cable  .on 
the  AUantio  side  should  go  across  the  Isthmus  and  lay  the  cable  on 
the  Pacific  side.  I  can  perfectly  well  understand  that  this  might 
be  an  economical  arrangement,  and  that  it  would  be  advantageous, 
and  what  would  be  expected,  that  the  same  person  should  be 

•  employed,  whoever  he  was,  to  lay  the  different  cables. 

Now,  what  evidence  is  there  on  the  other  side,  because  it  is  said 
we  are  to  rely  on  what  is  said  by  Sir  Charles  Bright  and  Mr.  Crray 
and  the  four  directors  ?  It  is  impossible  to  place  any  great  reliance 
on  what  the  four  directors  say  as  to  what  passed  in  their  minds.  I 
do  not  know  whether  what  passed  in  their  minds  is  even  material. 
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because  if  from  the  &ct  of  the  laying  of  the  West  India  cable      L.  JJ. 
having  been  given  by  them  to  Sir  Charles  Bright^  they  ought,  as       1875 
reasonable  men,  to  have  assumed  that  he  would  necessarily  expect  panakT  axd 
also  to  get  a  contract  for  laying  the  Tanama  cable,  that  fact,  in     ^^"^ 
my  opinion,  imposed  a  duty  on  them  before  the  contract  was  made    Telsgbafb 
for  the  making  and  laying  the  Panama  cable  to  have  given  notice         «. 
to  the  other  company  that  Sir  Charles  Bright  had  got  the  sub-    ,r^Jkb, 
contract  for  laying  the  West  India  cable.    Sir  Charles  Bright  says  -,  ^utta 
he  did  not  intend  until  a  subsequent  period  to  make  the  applica-   Telegbafh 

tion  for  laying  the  Panama  cable,  and  the  directors  say  they  did        

not  think  he  would  apply  for  it.  I  do  not  think  the  evidence 
they  gave  as  to  what  was  reaUy  passing  in  their  minds  ought  to 
overpower  the  facts  which  appear  to  me  irresistibly  almost  to  lead 
to  the  inference  that  whether  they  talked  about  it  or  not,  from  the 
fact  of  the  laying  of  the  West  India  cable  having  been  given  by 
the  Defendants  to  Sir  Charles  Bright  when  he  was  made  the  en- 
gineer of  the  Flainti£fs,  what  he  understood,  and  what  everybody 
understood  as  a  matter  of  course,  was,  that  he  would  apply  for 
and  obtain  the  sub-contract  for  laying  the  Pa/nama  cable. 

Therefore  I  think  that,  this  being  really  in  substance  the  case 
stated  by  the  bill,  the  Plaintiffs  are  entitled  to  the  relief  they  seek ; 
and  I  am  also  of  opinion  that,  even  if  the  sub-contract  is  to  be 
treated  as  never  having  been  thought  of  until  the  time  when  it 
was  actually  made,  they  would  still  be  entitled  to  the  relief  they 
seek. 

I  am  not  quite  certain  that  I  go  the  full  length  to  which  the 
Lord  Justice  has  gone  in  thinking  that  because  a  person  has  been 
a  party  to  a  fraudulent  act  of  this  kind  after  the  contract  was 
made,  the  mere  fact  of  his  having  been  guilty  of  such  fraudulent 
conduct,  supposing  that  a  full  remedy  for  the  fraud  could  be  other- 
wise obtained,  would  entitle  the  other  party  to  say,  '^  Because  you 
acted  fraudulently,  therefore  I  will  have  nothing  more  to  do  with 
you,  and  I  will  not  carry  out  my  contract  with  you.'*  I  am  not 
aware  of  any  authority  which  has  gone  to  that  extent.  As  far  as  I 
know,  the  consequence  of  fraud  is,  that  the  Court  >yill  see  that 
the  party  defrauded  obtains,  as  far  as  can  be  given,  full  redress 
for  the  fraud,  and  I  have  thought  it,  therefore,  necessary  on  this 
part  of  the  case  to  consider  whether  the  Plaintiffs  could  be  re- 
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L.  JJ.      lieved  from  the  coiisequences  of  this  fraud  by  an jthing  short  of 
1875       the  relief  which  the  Vice-Chancellor  has  given  to  them. 
Paxaha  ah©      Now  I  do  not  think  it  necessary  to  give  a  conclusive  opinion 
Paotio      whether  at  law  there  would  bo  a  defence  on  the  ground  that  by 
Telegraph  the  act  of  the  Defendants  the  performance  of  the  contract  has 
V.         been  rendered  impossible.    No  doubt  it  is  a  clear  prindple  of  law 
B,vwtRy     ^b^^  ^  by  ^^7  ^^^  ^^  ^^®  ^^  ^^^  parties  the  performance  of  a  contract 
^^^      is  rendered  impossible,  then  the  other  side  may,  if  they  choose, 
Telbgbafr  rescind  the  contract,  and,  certainly,  according  to  the  case  of 
..^    *   Pkmche  V.  CoJbum  (1)  and  other  cases,  it  appears  sufficient  if  the 
contract  cannot  be  performed  in  the  manner  stipulated,  though  it 
may  be  performed  in  some  other  manner  not  very  different.  Still 
there  may  be  a  question  of  law  in  a  case  of  this  kind  as  to  how  far 
the  certificate  of  the  engineer  would  be  considered  so  much  of  the 
essence  of  the  contract  that  the  Plaintiffs,  having  been  deprived  of 
that,  would  be  entitled  at  law  to  rescind  the  contract    Bat  whether 
it  is  so  or  not,  I  am  clearly  of  opinion  that  if  by  any  frandnlent 
misconduct  of  the  Defendants  in  entering  into  an  agreement  with 
Sir  Charles  Bright,  which  had  the  effect  of  making  it  impossible  to 
keep  him  as  a  disinterested  engineer— if  by  that  it  is  rendered 
impossible  that  the  Plaintiffs  can  have  the  full  benefit  of  the  con- 
tract, then  it  appears  to  me  that  there  is  sufficient  to  entitle  them 
to  rescind  the  contract. 

Now,  the  way  in  which  the  question  arises  in  the  present  case 
is  really  this :  The  contract  has  been  broken,  and  it  seems  to  be 
clear  on  the  facts  that,  independently  of  the  question  which  is 
raised  before  us,  it  has  been  broken  by  the  Plaintiffs,  and  so  long 
a  time  has  elapsed  that  neither  party  is  bound  to  the  other  to  com* 
plete  the  contract.  The  only  question,  then,  is,  whether  the  De- 
fendants ought  to  keep  the  £40,000,  and  besides  that,  ought  to  be 
allowed  to  sue  at  law  for  any  damages  they  may  have  sustained  on 
the  grounds  of  the  Plaintiffs  not  having  completed  the  contract 

Let  us  first  consider  whether  the  Paintiffs,  if  they  had  at  an  early 
period  discovered  the  sub-contract  with  Sir  Charles  Bright^  would 
have  been  entitled  in  this  Court  to  say  that  the  contract  should 
be  rescinded.  My  opinion  is  that  they  would,  because  it  is  im- 
possible to  say  that  the  sub-contract  does  not  make  a  material  ftn4 

(1)  8  Bing.  14. 
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essential  difference  in  the  performance  of  the  contract.    It  is  the     .  L.  JJ. 
bargain  between  the  parties  that  Sir  Charles  BrigM  should  be  the        1S75 
engineer,  and  assuming  this  to  mean  that  Sir  Charles  BrigU  is  to  VjmuHaxd 
be  the  engineer  as  long  as  he  is  alire  and  capable  of  performing      ^i^o 
the  duties  of  an  engineer — if  that  qualification  is  to  be  put  in--^till   Tblborafh 
he  is  aliye  and  is  capable  of  performing  them,  but  the  Plaintiffs         v. 
haye  been  deprived  of  his  services  hj  the  act  of  the  Defendants  in     botwm, 
entering  into  the  sub-contract  with  him,  and  I  do  not  see  how  it      Gutta 
is  possible  that  they  can  have  the  full  benefit  of  the  contract    It   TBLBaRAru 
may  be  said  that  as  there  is  no  provision  for  anybody  else  being      ^fI!L 
appointed  engineer  in  his  stead,  it  is  impossible  that  the  Plain* 
tiffs  can  have  the  full  benefit  of  the  contract,  and  therefore  upon 
that  ground  they  would  be  entitled  to  rescind  it. 

But  it  has  been  argued  that  for  a  year  and  a  half  the  sub-contract 
was  not  discovered,  and  that  the  Defendants  are  to  be  in  a  better 
position  because  they  concealed  the  fact  of  this  fraudulent  contract 
which  they  had  entered  into.  In  my  opinion,  so  far  from  that 
bettering  their  case,  it  gives,  if  possible,,  an  additional  reason  why 
the  contract  should  be  set  aside.  It  appears  that  during  the  whole 
time  when  the  contract  was  being  executed,  and  ought  to  have 
been  executed,  and  up  to  the  time  when  the  Plaintiffs  broke  the 
contract  by  giving  notice  to  the  Defendants  not  to  go  on  making 
the  cable,  the  Plaintiffs  had  an  engineer  who,  without  their  know- 
ledge, had  entered  into  a  contract  with  the  Defendants  which 
prevented  him  from  giving  them  disinterested  advice.  How  is  it 
possible  that  this  Court,  or  anybody  else,  can  discover  what  effect 
that  may  have  had  on  the  breaking  of  the  contract?  How  can  any- 
body know  that  supposing  the  Defendants,  at  the  time  when  Sir 
Charles  Bright  had  agreed  to  take  the  sub-contract,  had  honestly 
revealed  to  the  Plaintiffs  that  Sir  Charles  Bright  had  taken  the 
contract,  and  another  person  had  then  been  appointed  engineer 
in  his  stead — how  can  anybody  know  whether  the  contract  would 
ever  have  been  broken? 

It  seems  to  me  that  it  would  be  in  the  highest  degree  inequi- 
table to  allow  the  Defendants  to  keep  the  £40,000.  The  contract 
having  been  broken,  and  having'come  to  an  end,  is  it  to  be  treated- 
as  having  been  broken  by  the  default  of  the  Plaintiffs,  or  by  the 
default  of  the  Defendants?    It  appears  to  me  clearly  that  the 
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Im  JJ.  .    Defendants  have  deprived  the  Plaintiffs  of  the  advice  of  their 

1875       engineer^  and  having  by  improper  conduct  deprived  them  of  his 

Pavama  avd  advice  the  contract  clearly  must  be  treated  as  having  been  broken 

Soira?a      ^ff  through  the  default  of  the  Defendants ;  and  having  been  broken 

Tkleobafh  off  through  their  default  and  misconduct,  it  follows  that  the  Plain- 
Cohfant 

V,         tiffs  are  entitled  to  have  the  £40,000  paid  back,  and  that  they  are 

Buui'eb,     entitled  to  be  protected  from  any  action  at  law  to  recover  damagei 

Gdtta      qh  account  of  their  having,  as  alleged,  broken  the  contract. 

Jr  KliCflAt  ANd 

TSLBGKAPa  

WOBSB  Ck). 

Minutes: — ^Vaiy  decree,  and  declare  that,  under  the  circumstances  in  the 
Plaintiffs*  bill  appearing,  the  agreement  of  12  Jan.,  1870,  ought  to  be  set  aside 
and  delivered  up  to  be  cancelled :  order  that  the  said  agreement  be  delivered  up 
to  the  Plaintifis  to  be  cancelled  accordingly.    Dismiss  appeal  with  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  J,  H.  Mackenzie. 
Solicitors  for  the  Telegraph  Works  Company  and  Mr.  Gray: 
Messrs.  Mv/nay^  Eutehins,  dt  Co. 


1875 
June  7. 


L.  J.  J.  PEYER  V.  GRIBBLE. 


[1873    F.    221.] 
Practice — Agreement  for  Compromise — Uow  et^orced. 

In  a  redemption  suit  against  the  mortgagee  in  possession  of  business 
premises,  a  compromise  was  agreed  upon,  under  which  the  mortgagor  was  to 
pay  a  fixed  sum  on  a  certain  day,  and  the  mortgagee  was  to  carry  on  the 
business  in  the  meantime,  and  give  up  possession  on  payment,  and  all  pro- 
ceedings in  the  suit  were  to  be  stayed.  The  mortgagee  failed  to  pay  the 
money  at  the  time  appointed : — 

Held  (reversing  the  decision  of  Malins^  V.C.),  that  the  agreement  ibr  com- 
promise could  not  be  enforced  on  motion  in  the  suit,  but  a  fresh  bill  most  be 
filed  for  specific  performance. 

SemUe^  if  an  agreement  for  compromise  relates  simply  to  the  prosecutioa 
of  the  suit,  the  Court  will  enforce  its  performance  on  motion  in  the  suit. 

±HIS  was  an  appeal  from  an  order  of  Vice-chancellor  Mdlins. 

The  snit  was  instituted  for  the  redemption  of  a  mortgage  of 
certain  premises  situate  at  Long  Ditton,  containing  about  eleven 
acres,  the  greater  part  of  which  was  used  as  a  brickfield^  and  which 
premises  were  mortgaged  to  the  Defendant^  Henry  Gardiner 


GPbibblk. 
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OriMey  by  the  Plaintiff,  Olemeni  Pri/er,  under  certain  indentures      L.  J.  J. 
specified.    The  total  of  the  different  sums  adyanced  at  various       1875 
times  was  alleged  hj  the  Defendant  to  amount  to  £5771.    The      ]^^ 
Defendant  was  in  possession  of  the  property  under  the  mortgage, 
and  also  of  certain  plant  under  a  bill  of  sale.     The  Plaintiff  gave 
notice  of  motion  for  decree  in  the  suit  on  the  5th  of  December, 
1874;  but  subsequently,  with  a  view  of  avoiding  the  delay  and 
expense  of  a  contested  suit,  of  a  redemption  decree,  and  consequent 
accounts  and  inquiries,  and  the  delay  which  would  occur  before  the 
Chief  Clerk's  certificate  could  be  taken,  an  agreement  for  compro- 
mise was  entered  into  between  the  Plaintiff  and  the  Defendant. 

This  agreement  was  dated  the  29th  of  December,  1874^  and  made 
between  the  Defendant  and  the  Plaintiff,  and  was  to  the  following 
effect :  that  the  Plaintiff  was  to  pay  to  the  Defendant  the  sum  of 
£4500,  and  in  consideration  of  such  sum  the  Defendant  was  to 
give  up  possession  of  the  land  known  as  the  Falmouth  brickfield, 
plants  machinery,  horses,  carts,  bricks,  and  other  materials  upon  the 
brickfield,  and  to  release  the  Plaintiff  from  the  payment  of  all 
sums  due  to  the  Defendant  under  the  mortgage,  and  also  under  a 
bill  of  sale,  together  with  all  interest  due  upon  such  securities, 
and  the  Plaintiff  agreed  to  release  the  Defendant  from  all  liability 
in  respect  of  the  occupation  of  the  brickfield  and  his  dealings 
therewith.  The  brickfield  was  to  be  taken,  by  the  Plaintiff  as 
from  the  23rd  of  December  instant,  and  all  moneys  owing  ta 
the  Defendant  up  to  that  day  were  to  be  received  by  him,  and  all 
moneys  owing  by  him  were  to  be  paid  by  him,  and  the  Defendant 
was  to  guarantee  the  PlaiQtiff  from  the  payment  thereof.  The 
brickfield  business  was  to  be  carried  on  by  the  Defendant  until 
the  settlement  of  the  purchase,  and  all  expenses  incurred  by  him 
in  connection  therewith  were  to  be  paid  to  him  or  allowed  in 
settlement  of  account,  the  said  Defendant  receiving  all  moneys  for 
sale  of  bricks  up  to  that  date,  and  accounting  therefor.  The  Plain- 
tiff agreed  to  pay  the  £4500,  and  to  settle  the  purchase  on  or  before 
the  15th  of  January,  1875.  The  Plaintiff  agreed  to  give  imme- 
diate instructions  to  stay  all  proceedings  in  the  suit,  and  to  pay 
his  own  costs,  and  the  Defendant  agreed  to  pay  his  own  costs  of 
such  proceedings,  and  all  matters  in  connection  therewith.  The 
Defendant  agreed  to  give  up  to  the  Plaintiff,  on  the  conclusion  of 
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L.  J.  J.      the  matter,  all  deeds  and  secorities  in  his  possession  relatmg  to 
1S75       the  .brickfield,  and  both  parties  agreed  to  execute  all  necessary 

Pbtib      legal  docaments  to  give  effect  to  the  agreement. 

Gbubiii.  ^^^  money  so  agreed  npon  was  not  in  fact  paid  by  the  Plaintiff 
—  on  the  15th  of  January,  1875,  and  after  several  applications  made 
by  the  Defendant  for  payment  thereof,  notice  of  motion  was 
given  for  the  11th  of  March,  that  the  said  agreement  of  the 
29th  of  December,  1874,  might  be  ordered  to  be  carried  into 
execution,  and  that  the  Plaintiff  might  be  ordered  to  pay  by  a 
short  day  to  the  Defendant  the  sum  of  £4500,  with  interest 
thereon  at  £5  per  cent,  per  annum  as  from  the  15th  of  January, 
when  the  same  sum  ought  to  have  been  paid,  together  with  any 
other  sums  payable  to  the  Defendant  under  such  agreement^  or  else 
that  the  Plaintiff's  bill  might  be  ordered  to  be  dismissed  with 
costs,  and  that  in  either  case  the  Plaintiff  might  be  ordered  to  pay 
the  costs  of  the  application. 

It  was  alleged  by  the  Plaintiff  that  since  the  agreement  the 
Defendant  had  sold  an  engine  worth  upwards  of  £300,  and  had 
made  away  with  other  property  contrary  to  the  terms  of  the  com- 
promise* The  Defendant  said  that  nothing  had  been  parted  with, 
except  to  a  small  amount,  the  value  of  which  he  was  willing  to 
allow  in  account 

The  Yice-Chancellor  was  of  opinion  that  he  had  jurisdiction  to 
order  the  agreement  to  be  carried  into  effect,  and  directed  that 
the  Plaintiff  should  within  one  month  pay  the  sum  of  £4200  into 
Court,  in  default  of  which  the  bill  to  be  dismissed  with  costs  (1)« 
From  this  order  the  Plaintiff  appealed. 

/^\  1Q7K  TLr-.nl,  ifl  '^^  possesaion,  he  continued  to  cany  on 

(1)  1875.  March  18.  ^^^  brickmakiog  businesa.    In  Decern- 

Sib  R.  Malhtb,  V.O.  t—  ber^  I873,  the  Plamtiff  filed  hia  bill  fof 

Thia  auit  waa  inatituted  by  a  mort-  the  redemption  of  the  mortgage^  and 

gagor  against  the  mortgagee  in  posses-  the  parties,  supposing  that  the  expenses 

sion  of  a  brickfield.    Various  sums  of  of  taking  the  accounts  in  the  suit  and 

money  had  been  lent  by  the  Defendant,  carrying  it  on  to  a  hearing  would  be 

amountingi  as  he  alleged,  to  a  sum  of  very  considerable,  entered  intoanagree- 

£6771,  and  the  money  not  having  been  ment,  which  was  a  very  reasonable  and 

paid,  the  Defendant  entered  into  posses-  proper  thing  to  do. 

sion  of  the  property  at  the  end  of  Oc-  [His  Honour  then  stated  the  efiect  of 

tober,  1872,  with  a  view  to  the  sale  the  afn^ment  of  the  29th  of  December, 

thereof,  and  having  become  mortgagee  1874.] 
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Mr.  Boffshawe,  Q.0«,  and  Mr.  Bomert  for  the  Appellant: — 

This  agreement  cannot  be  enforced  by  motion  or  petition ; 
there  mnst  be  a  bill  filed  to  enforce  specific  performance  of  it.    It 


L.  J.  J. 

1875 

Pbtxb 

Gbibblb. 


Now  if  a  decree  had  been  made  in  the 
cause,  it  would  have  resulted  in  the 
taking  of  the  accounts  between  the 
Pkiintiff  and  the  Defendant;  and  on 
the  certificate  of  the  Chief  Clerk  being 
made,  the  amount  due  would  have  been 
found,  and  an  order  would  have  been 
made  for  payment  by  the  mortgagor  of 
the  sum  payable  by  him.  But  in  con- 
sequence of  this  agreement  the  necessity 
of  taking  the  accounts  was  done  away 
with,  since  the  amount  due  was  agreed 
upon  between  the  parties,  and  the  time 
for  payment  was  fixed.  The  matter  was, 
therefore,  taken  out  of  the  hands  of  the 
Court,  and  if  it  had  stopped  there,  it 
was  an  agnsement  which  the  Court 
would  haye  carried  into  effect  Mr. 
BomcTj  however,  now  says  that  this 
agreement  can  only  be  given  effect  to 
by  means  of  another  bill  filed  for  that 
purpose.  Sfow,  to  suppose  that  when 
sooh  an  agreement  as  this  haa  been 
oome  to  between  the  parties  for  the 
purpose  of  terminating  the  litigation, 
and  where  nothing  has  to  be  done  but 
to  pay  a  certain  fixed  sum  on  a  fixed 
day,  that  such  an  agreement  can  only 
be  enforced  by  means  of  another  suit 
being  instituted,  would  be  utterly  ab- 
surd. All  I  can  say  is  that  such  a 
course  is  not^  and  never  has  been,  the 
practice.  In  examining  the  cases  which 
have  been  cited,  it  appears  that  where 
parties  have  entered  into  a  complicated 
agreement  to  do  things  which  are  out- 
side of  the  subject  of  the  suit,  then  the 
agreement  cannot  be  enforced  without 
a  suit,  but  if  the  agreement  is  only  to 
settle  that  which  is  the  subject  of  the 
suit,  then  it  may  be  carried  out  either 
by  petition  or  motion.  Nothing  can  be 
more  complete  than  the  effect  of  this 
Vol.  X.  2  U 


agreement;  and  as  the  Plaintiff  has 
agreed  to  pay  this  particular  sum  of 
money  on  a  particular  day  determined 
upon  by  the  agreement,  he  must  pay 
the  money,  or  else  the  bill  must  be 
dismissed.  He  has,  in  fact,  pkced  him- 
self in  the  same  position  as  if  a  decree 
had  been  made  in  the  suit  for  payment 
of  the  amount  found  to  be  due  from  him 
upon  a  day  specially  named  for  that 
purpose.  Thia  is  entirely  in  accord- 
ance with  the  case  of  Dawson  v.  NeW' 
$ome  (2  Giff.  272).  There  the  agree- 
ment was  to  settle  that  which  was  alone 
the  subject  <^  the  suit,  and  it  was  held 
that  the  agreement  could  be  enforced 
upon  petition ;  and  in  Tebbuii  v.  Potter 
(4  Hare,  164)  the  same  thing  was  done 
upon  motion.  On  the  other  hand,  there 
is  the  case  of  Aakew  v.  MUlingkni 
(9  Hare,  65),  where  Yioe-Chancellor 
Turner^  upon  a  petition  to  enforce  an 
agreement  entered  into  by  the  parties 
to  the  cause  to  compromise  the  soit, 
refused  to  dismiss  the  bill  or  to  stay 
the  proceedings  in  the  cause.  But  I  find 
the  effect  of  this  decision  considerably 
varied  by  what  is  stated  in  the  second  , 
part  of  the  marginal  note,  which  is  to 
this  effect : — **  The  proper  proceeding  to 
enforce  an  agreement  for  the  compro- 
mise of  a  suit,  where  such  'i^reement 
goes  beyond  the  ordinary  range  of  the 
Court  in  such  suit,  or  where  the  Court 
has  in  enforcing  the  agreement  to  ad- 
judicate on  equities  distinct  from  the 
equity  appearing  in  the  recwd  in  the 
cause,  is,  by  bill  for  specific  perform- 
ance^ and  not  by  interlocutory  applica- 
tion in  the  existing  cause."  This  shews, 
as  the  fact  was,  that  it  was  not  a  simple 
agreement  between  the  parties  for  a 
compromise  of  the  suit ;  and  I  find  that 
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is  not  a  mere  compromise  of  the  suit :  it  U  a  contract  to^do  many 
things  which  were  beyond  the  scope  of  the  suit  Such  a  com- 
promise has  never  been  enforced  by  motion  or  petition  in  the 
original  suit :  Askew  v.  Millington  (1) ;  Bichardson  v.  Eyton  (2) ; 
Forsyth  ▼.  Manston  (3).  The  only  cases  in  opposition  to  this 
principle  are  Dawson  v.  Newsome  (4)  and  TdibvU  v.  Potter  (5) ; 
bnt  in  both  these  cases  there  was  a  stipulation  that  the  com- 
promise should  be  made  a  rule  of  Court 

Mr.  Miggins^  Q.C.,  and  Mr.  Kingdon,  for  the  Defendant : — 

There  is  jurisdiction  in  this  Court  to  enforce  such  an  agreement 
as  this.  If  one  stipulation  in  the  agreement  is  that  the  Plaintiff 
shall  not  go  on  with  the  suiti  the  Court  will  prevent  him  from 
doing  so  in  fraud  of  the  agreement.  It  was  only  on  the  Plaintiff's 
promise  to  pay  the  money  on  a  particular  day,  that  the  Defendant 


all  the  observations  of  the  Viee-Obau- 
cellor  may  be  referred  to  the  fact  which 
is  stated  in  the  second  portion  of  the 
marginal  note,  that  the .  compromise 
went  beyond  the  ordinary  range  of  the 
Court  in  sooh  a  suit,  and  that  the  Court 
in  enforcing  the  agreement  would  have 
to  adjudicate  on  equities  distinct  from 
tbe  equities  appearing  on  the  reoord. 
However,  even  in  that  esse,  I  do  not 
feel  by  any  means  certain  that  Vice- 
Chancellor.  Turner  would  not  have 
taken  a  dififerent  view  if  he  had  had  to 
decide  the  question  a  year  later,  when 
the  Court  was  empowered  by  the  new 
practice  to  do  many  things  upon  afl&- 
davit  which  could  not  previously  be 
effected  except  upon  a  bill  filed.  Then 
I  have  also  the  case  of  Forsyth  v.  Man- 
ton  (5  Madd.  78),  where  8ir  J.  Leach 
says :  "  The  Court  has  no  jurisdiction 
ta  enforce  an  agreement  which  is  no 
part  of  the  suit**  That  is,  where  a  com- 
promise is  not  to  compromise  the  sub- 
ject of  the  suit  it  cannot  be  enforced. 
Nothing  could  be  more  dear  than  that. 
I  consider  that  I  am  following  the  de- 
cisions of  Dawaon  v.  Newsome  and  Teb- 
buU  V.  FotteTf  and  I  do  not  think  that 


what  was  done  in  the  case  of  Ashuw  v. 
Millingtcn  was  intended  to  interfere 
with  the  other  cases. 

So  far,  therefore,  I  think  the  case  is 
beyond  doubt ;  but  it  is  said  there  ought 
to  be  a  bill  because  the  Defendant  has 
deviated  from  the  agreement.    I  think, 
however,  that  it  was  necessarily  so  be- 
cause there  was  to  be  a  carrying  on  of 
the  business.    [After  some  further  ob- 
servations on  this  part  of  the  casei  His 
fionoor  said:—]  The  order  I  shall 
make  will  be  that  the  Plaintiff  do  with- 
in one  month  pay  into  Court  the  sum 
of  £4200,  in  default  of  which  the  bOl 
to  be  dismissed  with  costs.    But  on  the 
money  being  paid  an  account  to  be 
taken  under  the  agreement,  incladiog 
an  account  of  the  property  comprised 
in  the  agreement  which  has  beeo  dealt 
with  in  the  meantidie  by  the  Defen- 
dant, and  the  IHaintiff  to  pay  the  De- 
fendant's cost  of  this  motion. 

(1)  9  Hare,  66. 

(2)  2  D.  M.  &  Q.  79. 
(8)  5  Madd.  7& 

(4)  2  Giff.  272. 

(5)  4  Have,  164. 
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was  induced  to  agree  to  these  terms,  and  anless  the  money  ib  at      L.  J.  J. 
once  paid,  we  are  entitled  to  haye  the  bill  dismissed.    The  Conrt       1875 
most  haye  summary  power  to  prevent  a  party  from  going  on  with      pI^b 
a  suit  after  he  has  agreed  to  compromise  it,  without  forcing  the 
other  side  to  commence  fresh  litigation :  J)aw$on  t.  Newaome  (1) ; 
TMuH  V.  Potter  (2);  Boim  v.  Wood  (3);  Baheria  y.  Berty  (4); 
WMhy  y.  Lord  Suffidd  (5). 

I  am  of  opinion  that  this  order  cannot  be  sustained.  According 
to  my  yiew,  it  is  against  all  the  principles  of  the  Court,  and  all 
the  authorities  that  haye  been  cited.  An  agreement  of  this  kind, 
inyolyiog  a  great  number  of  details,  some  of  which  would  not  haye 
been  within  the  subject  of  this  suit,  cannot  be  specifically  performed 
upon  interlocutory  application.  Some  of  them  eyen,  as  far  as  I 
can  see,  could  not  have  been  made  an  order  of  this  Court  The 
agreement  is,  that  all  moneys  owing  to  the  Defendant  up  to  the 
23id  of  December,  1874,. instant,  shall  be  received  by  the  Defen- 
dant, and  all  moneys  owing  by  the  Deisndant  up  to  the  23rd  of 
December,  instant,  shall  be  paid  by  him,  and  he  is  to  guarantee 
the  Plaintiff  against  the  payment  thereof.  Then  the  brickfield 
business  is  to  be  carried  on  by  the  Defendant  until  the  settlement 
of  the  purchase,  and  all  expenses  incurred  by  him  in  connection 
therewith  to  be  paid  to  him,  or  allowed  in  settlement  of  account, 
he  receiving  all  moneys  for  sale  of  bricks  up  to  that  date,  and 
accounting  therefor.  An  order  to  that  effect  could  not  have  been 
made  in  the  suit  at  all,  nor  could  the  Court  have  made  the  order 
that  the  Defendant  should  hand  over  to  the  Plaintiff  all  deeds 
and  other  securities  in  his  possession  relating  to  the  brickfield,  or 
that  both  parties  should  execute  all  necessary  legal  documents  to 
give  effect  to  the  agreement  It  is  a  contract,  the  specific  per- 
formance of  which  is  beyond  the  scope  of  this  suit,  and  cannot  be 
obtained  except  by  a  suit  regularly  instituted  for  that  purpose. 
If  this  were  a  simple  agreement  between  the  parties  to  stay  a  suit, 
or  to  have  a  bill  dismissed,  very  likely  the  Court  ought  to  give 

(1)  2  Gifif.  272.  (3)  IJac.  &  W.  315. 

•     (2)  4  Hare,  164.  (4)  3  D.  M.  &  G.  284. 

(5)  12  fieav.  402. 
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L.J.J.  effect  to  thaty  as  it  would  give  effect  to  any  other  agreement 
1876       relating  solely  to  the  conduct  and  prosecution  of  the  suit^    But 

j^^^  when  those  matters  are  mixed  up  with  a  great  number  of  details, 
«•  money  to  be  paid,  and  acts  to  be  performed,  it  is  far  beyond  the 
—  scope,  as  it  seems  to  me,  of  an  interlocutory  motion,  and  far  out- 
side the  jurisdiction  of  this  Court  on  interlocutory  motion. 
Perhaps  it  is  to  be  regretted  there  should  be  this  distinction; 
possibly  under  the  new  system  which  may  come  into  operation  in 
the  ensuing  month  of  NoYomber,  there  may  be  power  in  the  Court 
to  deal  more  summarily  with  these  things,  and  possibly  it  may  be 
right  and  convenient  that  the  Court  should  make  a  proper  order 
the  moment  it  has  ascertained  the  faults.  But  that  has  not 
hitherto  been  the  practice  of  the  Court.  The  Court  has  not 
thought  proper  to  act  except  in  suits  regularly  instituted,  and  the 
Court  has  not  any  jurisdiction,  as  it  seems  to  me,  to  make  an 
order  of  this  kind  in  an  existing  suit  the  matter  in  which  is  partly 
within  the  agreement,  any  more  than  it  would  have  a  right  to  do 
it  if  no  suit  at  all  had  been  instituted.  At  present^  the  rules  of 
the  Court  seem  to  me  to  preclude  the  order  of  the  Yice-Chan- 
cellor.  I  am  of  opinion  the  motion  ought  to  have  been  refused, 
and  refused  with  costs.  Of  course  there  can  be  no  costs  of  the 
appeal. 

Solicitor  for  the  Appellant:  Mr.  W.  Lwnd. 

Solicitors  for  the  Bespondent :  Messrs.  Bridges,  SawieU,  dh  Co. 


JtOyG. 


Ljj^  MEMOBANDUM. 

1875  Fradicd^CotU^Three  Counsel 

biB  W.  M.  JAME8,  L  J.,  at  the  sitting  of  the  Court,  stated  that 
the  Lord  Chancellor,  in  concurrence  with  the  Lords  Justices,  and 
after  communication  with  the  Taxing  Masters,  had  laid  down  as  a 
rule  that  the  mere  £EU3t  of  a  junior  counsel  in  a  cause  having  been 
appointed  one  of  Her  Majesty's  counsel  was  not  a  sufficient  reason 
for  allowing,  on  taxation,  the  costs  of  briefs  to  three  counsel 


Aug,  10. 
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In  re  WIGAN  JUNCTION  RAILWAYS  ACT,  1875.  L.O. 

1875 
Vacation  Businea^-^PayTnent  out  of  Deposit. 

An  Act  aathorizing  tbe  execution  of  part  of  the  undertaking  proposed  hj 
a  railway  bill,  the  rest  being  abandoned,  provided  for  the  return  to  tbe  pro- 
moters of  a  part  of  the  deposit  The  Act  passed  so  lately  that  no  applica- 
tion could  be  made  to  tbe  Court  before  the  Long  Vacation : — 

Hdd  (reversing  the  decision  of  Baeon^  V.G.)»  that  the  obtaining  pay- 
ment of  this  sum  out  of  Court  was  vacation  business. 

X  HE  promoters  of  a  railway  bill  paid  into  Court  pursuant  to  tbe 
Standing  Orders  a  deposit  of  £16,260.  The  Act  only  authorized 
the  execution  of  a  part  of  the  undertakings  and  provided  that  on 
the  application  of  the  promoters  the  Court  of  Chancery  might  and 
should  order  the  repayment  to  them  of  £2265,  being  so  much  of 
the  deposit  as  was  attributable  to  the  abandoned  part  of  the 
undertaking.  The  royal  assent  was  given  so  late  in  the  session 
that  an  application  to  the  Court  could  not  be  made  before  the 
Court  rose  for  the  Long  Vacation. 

A  petition  for  payment  out  of  this  sum  was  presented  and 
came  on  before  Vice-Chancellor  Bacon  on  the  Slst  of  July,  but 
His  Honour  ordered  it.  to  stand  over  till  the  first  petition  day  in 
November.  The  matter  was  again  mentioned  to  His  Honour  on 
the  10th  of  August,  but  he  adhered  to  his  former  view,  holding 
that  such  an  application  was  not  vacation  business. 

Mr.  Finch,  for  the  Petitioner,  applied  to  the  Lord  Chancellor  at 
Westminster. 

Lord  Cairns,  L.C.,  said  that  in  his  opinion  the  order  ought  to 
have  been  made,  and  as  the  Vice-Chancellor  would  not  sit  again 
till  the  17th,  His  Lordship  made  it,  stating  at  the  same  time  that 
this  must  not  be  considered  as  a  precedent  for  making  such  appli- 
cations to  the  Lord  Chancellor. 

Solicitors :  Messrs.  Sharpe,  Parkers,  dt  Co* 
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L.  JJ.      In  re  AETHUB  AVERAGE  ASSOCIATION  FOR  BRITISH, 
1875  FOREIGN,  AND  COLONIAL  SHIPS. 

Juiie2B.  Ew  parte  HARGROVE  &  CO. 

Comjpany — Marine  Inmrance — Mutual  Insurance  AssoeicUion — Names  of  Un- 
denvritera — 30  Vici.  c.  23,  «.  7 —  Winding-up — Illegal  Company — Asaocia- 
Hon  for  Gain — Companiee  Act,  1862,  «.  4 — Delay, 

By  the  rules  of  a  mutnal  marine  insurance  association  formed  in  1867,  the 
members  severally  and  respectively  agreed  to  insure  each  other's  ships  for  a  year 
from  the  day  named  as  the  commencement  of  the  risk.  The  two  managers 
were  to  sign  the  policies,  and  their  signatures  were  to  bind  the  members 
as  if  each  member  had  signed.  The  premiums  were  to  be  paid  in  advance, 
losses  were  to  be  paid  out  of  the  reserved  fund  thus  created,  and  if  it  proved 
insufficient,  the  members  were  to  contribute  the  deficiency  jpro  rtrfa  according 
to  the  amounts  for  which  they  were  insured.  The  managers  were  authorized 
to  issue  policies  to  members  for  periods  less  than  a  year,  or  for  special  risks 
either  in  time  or  voyage  policies  at  special  rates  of  premium,  to  which  the 
reserve  fund  should  in  no  way  apply.  The  association  was  not  registered  or 
incorporated,  and  persons  became  members  by  effecting  a  mutual  policy.  It& 
policies  were  signed  only  by  the  managers  *^per  procuration  of  the  several 
members  of  the  Arthur  Average  Association  for  insuring  each  other's  ships.** 
The  managers  issued  special  rate  policies  to  a  large  amount  to  persons  who 
had  not  taken'mutual  |x>licies.  In  1870  an  order  was  made  for  winding  up 
the  association.  E,  A  Co,^  who  were  holders  of  special  rate  policies,  but  had 
oot  taken  out  any  mutual  policies,  were  found  creditors  to  a  large  amount 
on  their  special  rate  policies.  On  an  application  by  a  contributory  to  vaiy 
the  certificate  by  expunging  their  debt : — 

ffeldy  by  the  Master^of  the  Bolls,  (1),  that  the  association  came  within  the 
Companies  Acts^  1862,  s.  4,  and  ought  to  have  been  registered ;  that  it  was 
therefore  an  illegal  company,  and  that  an  order  for  winding  it  up  ought  not  to 
have  been  made,  but  that  this  objection  could  not  be  entertained  on  the 
present  application : 

(2.)  That  the  Ipolicics  of  E,  <fc  Co.  were  void  under  30  Vict.  c.  23,  s.  7, 
because  they  did  not  specify  the  nsmes  of  the  subscribers  or  underwriters : 

(3.)  That  those  policies  were  also  void  as  being  uUrti  viresy  for  that  the 
rules  only  authorized  the  managers  to  issue  special  rate  policies  to  persons 
who  were  already  membersfby  having  taken  out  policies  of  mutual  insurance: 

Eddy  on  appeal,  that  the  policies  were  void  for  non-oomplianoe  with  30 
Yict  0. 23, 8.  7. 

XffTS  was  a  motion  by  Hargrove  db  Co.  by  way  of  appeal  from  an 
Older  cf  the  Master  of  the  Bolls,  expaDging  their  debt  from  the 


VOL.  X.]  OHANOKBY  APPBAM.  543 

list  of  debts  allowed  in  tlie  winding-up  of  the  Arthur  Average  L.  JJ. 

AM»oeiatianfar  British^  Foreign^  and  Colonial  Ships.  1875 

The  association  was  a  mutual  insurance  association  fonned  in  j^  ^ 

1867,  not  incorporated  nor  registered.    Its  rules,  so  far  as  it  is  x^^qh 

necessary  to  state  them,  were  as  follows : —  a«ociation 

TOR  BbITISH, 

**  1.  The  members  of  this  association  severally  and  respectively,  ^  coLONiAtf^ 
and  not  jointly  nor  in  partnership,  nor  the  one  for  the  other,  but       S"^"*- 
each  only  in  his  own  name,  do  hereby  agree  to  insure  each  other's    habSmvi 
ships  for  one  year,  from  noon  of  any  day  named  as  the  commence-       ^^ 
ment  of  risk,  against  all  losses,  perils,  and  damages  described  in 
the  form  of  policy  hereto  annexed,  and  subject  to  the  conditions  in- 
dorsed on  the  said  form  of  policy,  and  to  these  rules  and  regulations, 
which  shall  be  binding  and  conclusive  on  all  the  members  of  the  as- 
sociation.   The  managers  of  this  association  shall  be  Jamea  Jackson 
and  William  Sheppard,  and  either  of  them  may  sign  their  firm  name 
of  Jackson  &  Sheppard  to  all  policies  of  insurance  in  the  name  of 
this  association  as  the  managers  thereoi^  and  the  signatures  thus 
given  by  either  of  the  said  mauagers  shall  be  binding  and  conclu- 
sive on  all  the  members  of  this  association,  and  shall  have  on  each 
and  all  of  the  said  members  the  same  legal  effect  as  if  each  and 
every  member  had  personally  signed  such  policy.     The  said 
managers  shall  decide  in  what  section  any  ship  shall  be  included, 
the  premium  to  be  paid  for  the  same,  and  the  allowance  for  laid-up 
premium.    The  value  of  the  ship  shall  be  indorsed  on  the  policy. 

*^  2.  Ships  classed  in  French  Veritas,  American  Uoyd^s,  or  any 
other  authorized  society's  books  for  the  classification  of  ships,  may 
be  admitted  by  computation  according  to  corresponding  class  in 
British  Lloyd^s,  and  shall  be  divided  into  sections  marked  A,  B,  O, 
and  so  on  successively,  and  paying  different  annual  rates,  as  agreed 
on  at  the  time  of  entering  the  association,  or  at  the  commencement 
of  any  subsequent  year,  on  the  sum  insured.  Premiums  to  be 
payable  in  advance  by  quarterly  proportions  by  members'  accep< 
tance  of  managers'  drafts  at  three  months'  date  (if  paid  in  cash 
discount  of  £5  per  cent,  per  annum  will  be  allowed),  and  to  be 
placed  to  the  credit  of  each  respective  member.  Should  their 
amount  exceed  the  amount  of  claims  for  losses  or  damage  sustained 
by  the  members  during  each  year  respectively,  such  excess  shall 
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1875       may  have  contributed,  and  should  it  be  that  such  contributions 

7^       are  not  sufficient  to  meet  the  claims  of  members  for  loss  or 

AvoikQE    ^*™^®  sustained  within  any  respectiye  year,  then  such  credited 

AssociATioK  amounts  shall  be  applied  to  meet  such  deficiency,  and  should 

FoBKioK,  AND  thcro  stlU  bo  a  deficiency,  such  sum  as  may  be  required  to  meet 

^uffi!^^    the  same  shall  be  drawn  for  on  each  respective  mutual  member  in 

Ex  parte     such  proportion  as  they  bear  to  each  other. 

&  Co.  ^3.  The  managers  shall  also'  have  authority  to  issue  policies  to 

members  for  periods  less  than  a  year  or  for  special  risks,  either  in 

time  or  voyage  policies,  in  consideration  of  special  rates  of  premium 

to  be  fixed  by  the  said  managers,  to  which  the  reserve  fund  shall 

in  no  way  apply,  also  to  allow  brokerage  and  discount  to  insurance 

brokers." 

These  rules,  with  others  which  it  is  unnecessary  to  mention, 
were  annexed  to  the  ordinary  mutual  policies,  such  as  were  men- 
tioned in  Bule  1,  and  a  person  became  a  member  by  taking  a 
mutual  policy  of  that  nature. 

Special  rate  policies  to  a  large  amount  were  issued  under  Bule  3  to 
persons  who  were  not  holders  of  any  of  the  ordinary  mutual  policies 
mentioned  in  Bule  1.  On  the  29th  of  March,  1869,  the  managing 
committee  made  an  alteration  in  the  rules  expressly  sanctioning 
the  issue  of  such  special  policies  to  persons  not  already  members ; 
but  the  alteration  did  not  appear  ever  to  have  been  confirmed  by 
a  general  meeting,  which  was  requisite  to  efiect  a  valid  alteration 
in  the  rules. 

The  policies  issued  were  signed  *' Jackson  dt  Sheppard,  per  pro- 
curation of  the  several  members  of  the  Arthur  Average  Association 
for  insuring  each  other's  ships,  every  member  bearing  his  equal 
proportion  according  to  the  sums  mutually  assured  therein,  ex- 
cepting members  paying  special  rates."  The  rules  were  not 
annexed  to  the  special  rate  policies. 

On  the  12th  of  February,  1870,  an  order  was  made  for  winding 
up  the  association.  Messrs.  Cory  and  Hawksley  were  settled  on 
the  list  of  contributories  in  May,  1871.  On  the  20th  of  December, 
1873,  the  Chief  Clerk  made  a  certificate  finding  upwards  of  £17,000 
due  to  holders  of  special  policies,  among  whom  were  Hargrove  dt 
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Co.f  who  were  not  holders  of  any  ordinary  policies.  This  certificate 
was  filed  in  Januarys  1874.  In  June,  1874,  the  official  liquidator 
took  out  a  summons  for  a  call,  and  thereupon  Messrs.  Cory  and 
JSawJuIey  took  out  a  summons  to  have  the  debt  of  Hargrove  &  Go. 
ezpungedi  although  the  time  limited  by  Cons.  Ord.  xxxy.  rule  52, 
had  elapsed. 

The  Master  of  the  Bolls  was  of  opinion  that  there  were  special 
circumstanoes  sufficient  to  make  it  proper  to  review  the  certifi- 
cate after  this  lapse  of  time ;  and  that  the  policies  held  by  Har- 
grove  &  Co.  were  Yoid,  because  the  names  of  the  underwriters  were 
not  specified  as  required  by  30  Yict.  c.  23,  s.  7.  His  Honour 
therefore  expunged  the  debt  of  Messrs.  Hargrove  &  Co,  (1),  who 
now  appealed. 
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(1)  1875.  April  28. 
Sib  G.  Jessel,  M.R.  :— 

The  question  before  me  is  com* 
plicated  with  another,  that  is,  whether 
this  association,  as  it  is  called,  should 
have  been  wound  up  at  all,  or,  if  wound 
up  at  all,  whether  it  should  not  have 
been  wound  up  in  a  different  way.  As 
I  understand  the  decision  in  the  case 
of  the  London  Marine  Assurance  Asso^ 
datum  (Law  Rep.  8  Eq.  176)  (which 
followed  other  cases),  where  the  appli- 
cation is  to  strike  out  a  debt  or  to 
obtain  an  order  for  a  call,  or  anything 
which  may  be  called  a  subsidiary  ap- 
plication in  the  winding-up,  it  is  not 
open  to  any  party  to  say  that  the 
winding-up  order  ought  not  to  have 
been  made.  Therefore  an  objection 
which  amounts  to  this,  that  there  was 
no  jurisdiction  to  make  a  winding-up 
order,  or  that  the  winding-up  order  for 
some  other  reason  ought  not  to  have 
been  made,  is  not  in  the  present  case 
admissible. 

Now,  the  first  objection  taken  to  the 
debt  which  has  been  proved  (there  are 
in  fact  several  debts,  but  for  this  pur- 
pose we  may  treat  them  as  one),  which 
is  a  claim  under  a  policy  for  insuring  a 


ship  entered  into  with  the  managers  of 
the  Arthur  Average  Association^  was, 
that  ,the  Arthur  Average  Association 
was  an  illegal  body,  by  reason  of  its 
not  having  been  registered  under  the 
Companies  Act,  1862,  although  formed 
after  the  passing  of  that  Act ;  and  it 
was  said  that,  being  an  illegal  body^  it 
could  not  authorize  an  agent  to  con- 
tract on  its  behalf;  in  other  words, 
that  an  illegal  body  could  not  enter 
into  a  valid  contract  of  agency,  and 
that  any  person  dealing  with  the  al- 
leged agent,  and  having  notice  of  the 
nature  of  the  body,  which  of  course  all 
these  applicants  had,  could  not  avail 
himself  of  such  a  contract  of  agency 
with  the  view  of  charging  the  alleged 
principals. 

Now,  that  involved  another  proposi- 
tion, that  this  was  an  association  coming 
within  the  4th  clause  of  the  Com" 
ponies  Act,  1862;  and  although  I  do 
not  think  I  am  absolutely  compelled  to 
decide  this  question,  yet,  it  being  a 
question  of  very  considerable  import- 
ance, on  which  I  have  heard  a  great  deal 
of  argument,  and  as  to  which  I  have 
formed  an  opinion,  I  think  it  right  to 
express  that  opinion,  that  it  may  be 
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Mr.  ChUty,  Q.C.,  and  Mr.  BoUnson,  Q.C.,  for  the  Appellants, 
urged  that  Cory  and  HawJcsley  were  debarred  from  relief  by 
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brought  before  tbe  Court  of  Appeal  if 
this  case  goes  farther,  or  before  other 
Judges  when  similar  questions  come  to 
be  discussed.  The  4th  section  of  the 
Act  provides  that ''  Ko  company,  asso- 
ciation, or  partnership  coui^ting  of 
more  than  twenty  persons  shall  be 
formed  after  the  commencement  of  this 
Act  for  the  purpose  of  carrying  on  any 
other  business**  [t:e.  other  than  banking] 
'*  that  has  for  its  object  the  acquisition 
of  gain  by  the  company,  association,  or 
partnership,  or  by  the  individual  mem- 
bers thereof,  unless  it  is  registered  as  a 
company  under  this  Act."  The  only 
other  section  which  I  am  aware  of 
which  throws  any  light  on  the  meaning 
of  that  section  is  the  21st  section,  which 
is  in  these  terms :  "  No  company  formed 
for  the  purpose  of  promoting  art,  science, 
religion,  charity,  or  any  other  like  ob- 
ject not  involving  the  acquisition  of 
gain  by  the  company  or  by  the  indi- 
vidual members  thereof,  shall,  without 
the  sanction  of  the  Board  of  Trade, 
hold  more  than  two  acres  of  land,  but 
the  Board  of  Trade  may,  by  license 
imder  the  hand  of  one  of  their  principal 
secretaries  or  assistant  secretaries,  em- 
power any  such  company  to  hold  lands 
in  such  quantity  and  subject  to  such 
conditions  as  they  think  fit." 

It  is  to  be  observed  that  the  ob- 
jects mentioned  in  the  latter  section 
are  all  objects  which,  according  to  the 
definition  which  the  Court  of  Chancery 
gives  to  the  words  "  charitable  objects,** 
are  charitable  objects.  They  are  all 
objects  which,  if  described  in  a  testa- 
tor's will  as  the  objects  of  bounty, 
could  be  well  supported  as  a  charity, 
and  therefore  the  *^  like  objects  **  are 
obviously  objects  of  the  same  sort.  It 
was  quite  right  to  put  in  the  words 


**  not  involving  the  acquisition  of  gain 
by  the  company/'  because,  no  doubt^ 
under  the  cloak  of  religion  or  charity 
you  might  establish  a  company  which 
really  had  the  private  gain  of  the  in- 
dividuals in  view.  Therefore  that  re- 
striction was  very  properly  inserted. 
But  the  words  describing  the  objects,  I 
think,  throw  some  light  upon  what 
was  meant  by  gain.  All  the  objects 
mentioned  are  such  as  prima  facie 
would  lead  to  expenditure  as  distin- 
guished from  profit.  In  other  words, 
a  company  or  an  association  formed  for 
any  of  those  objects  would  rather  be  a 
company  or  an  association  formed  to 
regulate  the  spending  of  the  members* 
money  than  the  acquisition  of  any 
money  by  any  of  Hie  members;  it 
would  be  in  the  position  of  a  company 
for  giving  away  or  spending  as  dis- 
tinguished from  a  company  for  getting 
or  acquiring  anything.  We  see,  there- 
fore, that  the  Legislature  had  in  its 
contemplation  companies  and  associa- 
tions formed  for  charitable  objects,  or 
similar  objects,  which  include  the  ex- 
pending or  giving  away  of  money  by 
the  members  of  those  companies  or 
associations. 

The  4th  section  applies  to  companies 
or  associations  having  for  their  object 
the  acquisition  of  gain  either  by  the 
company  or  association  or  the  indi- 
vidual members  thereof.  Now,  if  you 
come  to  the  meaning  of  the  word 
''gain,'*  it  means  acquisition.  It  has 
no  other  meaning  that  I  am  aware  of. 
Gain  is  something  obtained  or  acquired. 
It  is  not  limited  to  pecuniary  gain.  We 
should  have  to  add  the  word  '*  pecu- 
niary "  so  to  limit  it.  And  still  less  is  it 
limited  to  commercial  profits.  The 
word  used,  it  iftust  be  observed,  is  not 
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**  gains,"  bat "  gain,"  in  the  singolar. 
Commercial  profits,  no  doubt,  are  gain, 
but  I  cannot  find  anything  limiting 
gain  simply  to  a  commercial  profit. 
I  take  the  words  as  referring  to  a 
company  which  is  formed  to  acquire 
something,  or  in  which  the  individual 
members  are  to  acquire  something,  as 
distinguished  from  a  company  formed 
for  spending  something,  and  in  which 
the  individual  members  are  simply  to 
give  something  away  or  to  spend  some- 
thing, and  not  to  gain  anything. 

If  this,  then,  is  the  fair  meaning 
of  the  word,  what  is  the  constitution 
of  the  association  which  I  have  to  deal 
with?  It  is  said  that  a  contract  for 
mutual  indemnity  is  not  within  the 
meaning  of  that  clause.  What  is  a 
contract  for  mutual  indemnity  ?  If  ^ 
and  B.  enter  into  a  mutual  contract 
that  if  either  of  them  incurs  a  loss  of  a 
certain  kind  tlie  other  shall  make  it 
good,  that  is  a  contract  of  mutual  in- 
demnity. But  the  contracts  in  the 
present  case  are  very  dififerent  things. 
This  is  simply  an  association  of  people, 
by  the  rules  of  which  it  is  agreed  that 
everybody  who  wants  to  insure  a  ship 
against  loss,  shall  pay,  by  way  of  pre- 
mium, a  certain  sum  of  money,  depend- 
ing on  the  nature  of  the  ship  insured, 
that  is,  on  the  nature  of  the  loss  to  be 
guarded  against.  The  sums  of  money 
are  to  go  into  a  common  fund,  and  the 
common  fund  so  raised  is  to  be  applied 
in  payment  of  the  losses,  as  far  as  it 
will  go,  and,  if  deficient,  the  leases  are 
to  be  made  good  by  the  members,  not 


in  proportion  to  the  sums  subscribed,  as 
I  understand  it,  but  in  proportion  to  the 
sums  assured,  which  of  course  is  a  very 
^erent  thing.  In  addition  to  these 
policies  there  may  be  policies  for  periods 
of  less  than  a  year,  and  policies  for 
special  risk,  in  respect  of  which,  as  I 
read  the  rules,  the  members  are  nob 
liable  to  contribute  anything  beyond 
their  premiums.  Then  the  result  is 
this :  the  association  insures  the  ships 
with  a  view  certainly  of  getting  enough 
money  in  the  shape  of  premiums  at 
least  to  pay  the  losses,  to  pay  the 
expenses,  and  to  have  something  over 
in  the  shape  of  a^eserve  fund.  Why 
is  not  that  an  association  made  for  the 
purpose  of  profit,  even  using  the  term 
*'  profit "  instead  of  '<  gain  "  ?  Between 
the  association  and  its  members  it 
carries  on  business  with  a  view  of 
getting  more  than  it  shall  pay.  It 
must  acquire  the  difference.  It  con* 
templates  the  acquiring  it  It  is  formed 
for  the  purpose  of  acquiring,  first  of  all, 
the  sums  wanted  for  the  expense  oi 
carrying  it  on,  and,  secondly,  the  sums 
to  form  a  reserve  fund  at  the  end  of 
the  year.  It  is  quite  true  that  the 
reserve  fund  may  be  ultimately  divided, 
but  it  is  not  divided  and  given  back  to 
the  people  who  have  paid  too  much,  but 
to  another  class ;  because,  as  I  under- 
stand, it  is  a  limited  reserve  fund, 
although  it  stands  to  the  credit  of  each 
member  proportionately,  as  he  may 
have  contributed ;  it  is  a  reserve  fund 
which  does  not  arise  from  the  policies 
of  less  than  a  year,  or  from  special  risk 
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(1)  Law  Rep.  8  Eq.  176. 

(2)  Ibid.  4  Oh.  611. 

(3)  Ibid.  14  Eq.  148. 


(4)  4  Camp.  166. 

(5)  4  Ex.  326. 

(6)  19  L.  J.  (Q.B.)  41. 
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Mr.  Fry,  Q,C.,  Mr.  North,  and  Mr.  HUbery,  for  Messrs,  Cory  and 
Ewwked&y,  and  Mr.  Southgate,  Q.C.,  Mr.  WaSer,  Q.O.,  and  Mr. 
E.  C.  Willis,  for  the  official  liquidator,  were  not  called  on. 


policies,  for  to  them  the  reserve  fund 
shall  in  no  way  apply.  So  that  I  nnder- 
stand  that  members,  or  those  who  pay 
premiums  for  time  voyages  or  special 
risks,  do  not  get  any  share  of  the  reserve 
fund.  That  is  how  I  read  Rule  No.  8. 
The  result,  therefore,  is  that  there  is,  as 
between  the  association  and  its  mem- 
bers, a  gain.  The  association  acquires 
something.  But  then  I  think  indi- 
vidual members  obtain  a  gain.  If  an 
individual  member  loses  his  ship,  he 
gets  his  ship  paid  for,  and  he  gets  a 
proportion  of  the  res»ve  fund — not 
merely  his  share  that  he  has  contri- 
buted to  it,  but  his  share,  besides  the 
share  of  the  other  members  who  have 
got  time  policies,  or  policies  on  special 
rirics — for  of  course  the  theory  on  which 
the  rules  of  the  association  are  framed, 
is  that  everybody  pays  more  than  is 
absolutely  necessary,  otherwise  the  ex- 
penses could  not  be  paid,  nor  the  in- 
surances carried  on.  That  being  so,  it 
appears  to  me  that  the  members  acquire 
something.  But  I  am  not  prepared  to 
say  that,  even  independently  of  that 
consideration,  an  association  by  which 
people  are  indemnified  from  losses  in 
carrying  on  any  trade,  is  not  an  asso- 
ciation for  gain.  Sappose  you  effect  an 
insurance  on  freight,  what  is  the 
freight?  The  freight  is  composed 
partly  of  the  expenditure  of  a  ship- 
owner, partly  of  a  profit — the  profit  of 
carrying  on  his  trade.  If  he  insures 
his  freight,  he  insures  his  actual  profit 
of  carrying  on  his  trade— that  is,  he 
secures  himself  his  profit.  Is  not  that 
a  gain?  An  insurance  is  not  always 
what  it  is  called — an  indemnity  against 
loss — for  where  it  secures  to  the  insurer 
both  the  cost  and  the  profit^  it  is  not 


pure  indemnity.  It  seems  to  me  that 
the  Act  broadly  means  this :  all  com- 
mercial undertakings  shall  be  registered. 
It  distinguishes  in  so  many  words — it 
intends  to  distinguish — between  com- 
mercial undertakings  on  the  one  hand, 
in  which  insurance  companies  certainly 
are  included,  for  there  ai«  special  pro- 
visions relating  to  them,  and  what  we 
may  call  literary  or  charitable  associa- 
tions on  the  other  hand,  in  which 
persons  associate,  not  with  a  view  of 
obtaining  a  personal  advantage,  but  for 
the  purpose  of  promoting  literature, 
science,  art,  charity,  or  something  of 
that  kind.  If  that  broad  distinction  is 
kept  in  view,  I  think  there  will  be  no 
difiSculty  in  putting  a  fadi  and  reason- 
able, and  also  a  literal  and  grammatical 
constructiou  on  the  words  of  the  Act. 
In  my  opinion,  whether  the  persons 
who  were  entitled  to  take  out  time 
policies,  and  special  risk  policies,  were 
or  were  not  to  be  members  of  the  asso- 
ciation, the  association  in  question  was 
one  formed  for  the  purpose  of  gain,^ 
within  the  meaning  of  the  4th  section, 
and  required  registration. 

It  is  then  urged  that  this  association 
ought  not  to  have  been  wound  up 
under  the  199  th  section.  That  is  my 
present  impression.  There  are  provi- 
sions for  registering  an  association  for 
the  purpose  of  being  wound  up,  and  it 
does  not  appear  to  me  that  the  anregi»' 
tered  association  pointed  out  in  the 
199th  section  was  intended  to  include 
an  illegal  association  formed  after  the 
passing  of  the  Act  I  think  it  most 
have  meant  that  the  imregistered  asso- 
ciation contemplated  was  a  l^gal  asso- 
ciation which  might  have  been  unregis- 
tered because  it  was  formed  before  the 
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Sib  G.  Mellish,  L.J.  • — 

I  am  of  opinion  that  the  order  of  the  Master  of  the  Bolls  is 
correct.  The  7th  section  of  the  30  Vict  c.  23,  says :   "  No  contract 


passing  of  the  Act,  or  because  it  was 
excepted,  for  it  is  not  every  association 
which  requires  registration.  I  think, 
therefore,  that  the  Court  ought  not  to 
wind  up  an  ill^al  association.  But 
that  argument  proves  too  much,  for  it 
makes  the  association  illegal  in  any 
event,  and  therefore,  if  well  founded, 
would  destroy  the  validity  of  the 
winding-up  order,  and  consequently  is 
not  admissible  for  the  benefit  of  the 
applicants  on  the  present  occasion. 

I  therefore  pass  to  the  objection  that 
this  is  a  marine  policy,  and  that  the 
Act  30  Vict  c.  23,  avoids  it  unless  the 
names  of  the  assurers  are  specified. 
Now  this  association  was  one  of  a  very 
peculiar  character :  **  The  members  of 
the  association  severally  and  respec- 
tively, and  not  jointly  or  in  partnership, 
nor  the  one  for  the  other,  but  each 
only  in  his  own  name,  do  hereby 
agree  to  insure  each  other's  ships  for 
one  year,  from  noon  of  any  day  named 
as  the  commencement  of  the  risk." 
Then  the  drd  rule  says  this :  '^  The  said 
managers  shall  also  have  authority  to 
issue  policies  to  members  for  periods 
leas  than  a  year,  or  for  special  risks, 
either  in  time  or  voyage  policies,  in 
consideration  of  special  rates  of  pre- 
miums to  be  fixed  by  the  said  mana- 
gers, to  which  the  reserve  fund  shall 
in  no  way  apply."  I  read  that  as 
meaning  that  when  a  person  is  already 
a  member  of  the  association  he  may 
effect  a  policy  as  to  which  he  would 
have  no  right  to  the  reserve  fund,  and 
no  liability  to  contribute  to  the  reserve 
fund ;  he  pays  his  premium,  and  there 
is  an  end  of  the  matter.  But  if  a  loss 
occurs  under  this  special  policy,  he  is 
entitled  to  call  upon  the  other  members 


of  the  association,  including  also  him- 
self, to  the  extent  to  which  he  is  liable 
under  an  ordinary  policy  current  when 
the  loss  occurs,  to  contribute  to  that 
loss.  But  as  I  understand  it,  the  pro- 
portion in  which  he  has  to  contribute 
would  be  measured  without  any  regard 
whatever  to  the  amount  for  which  he 
has  insured  by  his  special  policy.  He 
would  be  liable  in  respect  of  his  mutual 
policy  to  make  contribution  to  this 
loss,  assuming  always  that  the  loss  oc- 
curred within  the  period  of  one  year 
from  the  time  of  his  mutual  policy 
issuing.  But  if  the  mutual  policy  ex- 
pire before  the  loss  on  the  special  rate 
policy,  I  do  not  see  that  he  is  nnder 
any  liability.  He  is  only  liable,  as  I 
understand,  from  the  noon  of  any  day 
to  the  noon  of  the  same  day  in  the  fol- 
lowing year.  So  that  it  may  well  be 
that,,  though  he  was  a  member  at  the 
time  when  the  policy  was  issued  to  him, 
he  may  have  ceased  to  be  a  member 
before  the  loss  occurred,  and  conse- 
quently he  would  be  entitled  to  call 
upon  the  other  members  who  had  still 
current  policies  to  contribute  to  the 
fund  required  to  indemnify  him,  but 
would  not  be  entitled  to  call  upon  the 
members  whose  policies  had  expired. 
And  this  shews  the  difiSculty  of  finding 
out  who  are  the  insurers,  because  the 
persons  intended  to  be  liable  are  not 
ascertained  persons  at  the  time  when 
the  insurance  is  effected,  but  in  the  case 
of  a  special  rate  policy  it  can  only  be 
ascertained  who  they  are  when  you 
know  that  the  loss  has  occurred. 

Now  the  only  signature  to  the  policy 
is  the  signature  of  Messrs.  Jackson  A 
Sheppard  "  joer  procuration  of  the 
several  members  of  the  Arthur  Average 
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or  agreement  for  sea  insurance  (other  than  such  insurance  as  is  re- 
ferred to  in  the  55th  section  of  the  Merclianl  Shipping  Ad  Amend- 
ment  Act,  1862)^  shall  be  valid  unless  the  same  is  expressed  in  a 


Harorote 
A  Co. 


Association  for  insuring  each  other's 
ships,  every  member  bearing  his  equal 
proportion  according  to  the  sums 
mutually  assured  therein,  excepting 
members  paying  special  rates.**  I  think 
that  is  accurate.  I  think  that  rule 
docs,  as  far  as  I  understand  the  rules — 
for,  as  I  say,  they  are  not  very  artistic- 
ally framed — express  what  they  meant, 
that  is,  every  member  not  being  a 
special  rate  insured  member,  should 
pay  his  equal  proportion.  It  means 
that  the  members  who  have  paid  special 
rates  are  not  to  pay  any  more.  Then 
the  result  of  that  is  this,  that  you 
actually  do  not  know  who  insure.  The 
members,  as  I  said  before,  are  only 
liable  for  a  year  from  the  date  of  their 
own  policies,  and  if  the  loss  occurred, 
as  I  have  already  explained,  afler  any 
man's  policy  expires,  he  is  not  an  in- 
surer. To  suppose  that  that  is  a  spe- 
cification of  the  names  as  required  by 
the  Act  of  Parliament  seems  to  me  a 
most  remarkable  conclusion  for  any 
person  possessed  of  ordinary  powers  of 
reasoning  to  arrive  at.  I  was  told  that  it 
was  concluded  by  authority.  I  do  not 
always  bow  to  the  authority  of  a  Court 
of  co-ordinate  jurisdiction,  but  I  endea- 
vour to  do  so  if  it  is  possible,  and  if  ft 
unanimous  decision  of  a  Court  of  Com- 
mon Law  had  been  brought  to  me  to 
say  that  that  was  a  specification  of  the 
names  of  the  insurers,  I  am  not  pre- 
pared to  say  that  I  should  not  have 
followed  it.  But  I  am  relieved  from 
considering  that  point,  because  the  deci- 
sions by  no  means  go  to  any  such  extent. 
The  only  decision  bearing  on  the  point 
was  this,  that  where  the  insurer  con- 
sisted of  a  firm,  an  ordinary  common 
partnership  carrying  on  business,  the 


statute  was  complied  with  by  stating 
the  name  of  the  firm.  That  does  not 
appear  to  me  to  have  any  direct  bear- 
ing on  the  argument  before  me,  and  the 
only  indirect  bearing  it  has  is  that  which 
was  put  forward  so  frequently  by  Mr. 
Chitty — ^tbat  it  was  an  evidence  of  the 
liberality  of  Courts  of  law  in  construing 
this  statute  in  favour  of  the  insured.  The 
only  names  I  find  on  this  policy  are 
Jackson  and  Sheppard,  1  find  the  names 
of  no  one  else.  They  purport  to  sign 
on  behalf  of  the  members  of  the  Arthur 
Average  Associatioriy  but  that  is  not 
right;  the  then  present  members  of  the 
Arthur  Average  Asaociation  were  not 
the  people  who  were  to  insure,  and  it 
could  not  be  ascertained  till  a  future 
period  who  were  the  insurers.  There  is 
not  even  a  correct'  description  of  the 
class  of  insurers.  It  must  also  not  be 
forgotten  that  the  rules  themselves  are 
not  on  the  policy ;  and  it  is  impossible 
to  find  out  from  the  policy  who  were  to 
be  liable.  Therefore  the  argument  in 
the  case  of  LoweU  v.  Moon  (4  Camp. 
166)  does  not  apply.  There  were  no 
means  of  ascertaining  from  the  policy 
itself  who  the  insarers  were  to  be,  and 
I  am  of  opinion  that  that  objection  is 
fatal  to  the  policy,  and  that  it  is  not 
necessary  to  consider  the  next  objection. 
The  next  objection,  however,  appears 
to  me  to  be  a  very  serious  one,  and  I 
cannot  see  any  satisfactory  answer  to 
it.  It  appears  that  the  rules  were 
altered  on  the  29th  of  March,  1869, 
by  striking  out  the  word  **  members  ** 
in  the  third  rule,  so  that  the  managers 
might  issue  policies  to  any  one  for 
special  risks  or  on  voyage  policies. 
This  appears  to  have  been  done  not 
according  to  the  rules  at  a  general 
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policy ;  and  every  policy  shall  specify  the  particular  risk  or  adyen- 
tare,  the  names  of  the  subscribers  or  underwriters,  and  the  sum  or 
sums  insured ;  and  in  case  any  of  the  above-mentbned  particulars 
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meetiDgy  bat  at  a  meeting  of  the  com- 
mittee. Besides  this,  Mr.  Cory^  one 
of  the  applicants  before  me,  was  in- 
sured by  policies  the  last  of  which  was 
dated  on  the  8th  of  September,  1868 ; 
he,  therefore,  is  not  bound  by  altera- 
tions made  in  March,  1869,  and  he 
never  authorized  his  credit  to  be 
pledged.  I  need  not  enter  into  the  ques- 
tion, whether  the  other  applicant,  Mr. 
Bawkethtff  sanctioned  the  alter|tions, 
for  according  to  the  present  rule  in 
suits  as  r^rds  misjoinder  it  is 
enongh  that  Mr.  Cory  alone  could  sup- 
port the  application. 

Then,  tiiere  being  no  valid  altera- 
tion, the  third  rule  appears  to  me  to 
authorize  the  manager  to  issue  special 
rate  policies  to  members  only.  It  was 
argued  that  the  mere  issuing  of  a 
policy  tea  person  on  these  terms  makes 
him  a  member,  but  I  am  unable  to 
accede  to  that  Members  are  deOned 
to  be  persons  who  insure  for  a  year, 
and  insure  each  other's  ships  for  that 
year,  and  make  contributions  for  that 
purpose.  But  Messrs.  Hargrove  &  Co, 
never  insured  anybody  for  a  year,  or 
for  any  time  whatever.  They  simply 
paid  a  premium,  as  every  person  effect- 
ing an  insurance  does,  and  it  seems  to 
me  to  be  an  abuse  of  terms  to  say 
that  a  man  who  pays  a  premium 
thereby  pays  a  contribution  to  the 
insurance  of  ^his  own  ship.  That  is 
not  the  meaning  of  the  rule.  The 
plain  and  literal  and  the  common  sense 
meaning  coincide  in  this  case  as  they 
generally  do^  and  in  my  opinion  the 
issuing  of  a  policy  to  any  person  not 
already  a  member  was  not  authorized 
by  this  rule,  and  consequently  the  act 


of  the  agents  was  wholly  unauthorized, 
the  power  of  attorney  under  which 
they  acted  or  assumed  to  act  did  not 
confer  upon  them  the  authority  to  enter 
into  this  contract,  and  consequently 
the  oontract  itself  does  not  bind  the 
association.  It  appears  to  me  that 
persons  who  enter  into  these  contracts 
have  no  right  to  complain  if  an  ob- 
jection of  this  kind  is  taken,  they  must 
have  had  notice  of  the  nature  of  the 
body  on  whose  behalf  the  agents  pro- 
fessed to  act,  and,  of  oourse,  notice  of 
the  rules  and  regulations  which  form 
the  constitution  of  that  body.  Con- 
sidering the  importance  of  the  question 
to  the  parties,  and  the  nature  of  the 
objections,  I  thought  it  right  to  give 
my  opinion  on  this  objection  also,  g  f 
On  these  grounds,  the  only  con- 
clusion I  can  come  to  is  that  if  the 
question  of  delay  is  not  decided  ad- 
versely to  the  applicants,  the  alleged 
creditors  are  not  creditors  of  the  associa- 
tion, and  their  debts  ought  not  to  be 
allowed.  Now  the  question  of  delay 
is,  to  a  certain  extent,  no  doubt,  to  be 
dealt  with  as  a  matter  of  discretion. 
The  law  seems  to  me  to  stand  in  this 
way.  By  a  General  Order,  which  was 
authorized  by  Act  of  Parliament,  the 
ordinary  practice  of  the  Court  of 
Chancery  has  been  extended  to  wind- 
ing-up cases,  and  according  to  the 
ordinary  practice  of  the  Court  of 
Chancery,  after  a  Chief  Clerk  has  made 
a  certificate,  and  eight  days  have 
expired,  you  cannot  vary  that  certifi- 
cate except  on  special  grounds.  The 
nature  of  those  special  grounds  has 
nowhere  been  strictly  defined,  but  it 
must  be  something  substantial,  and  the 
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shall  be  omitted  in  any  policy,  such  policy  shall  be  nail  and  void 
to  all  intents  and  purposes."  The  Legislatore,  therefore,  says,  in 
the  plainest  possible  terms,  that  the  names  of  the  subscribers  or 
underwriters  are  to  be  inserted  in  the  policy,  and  in  case  that  is 
omitted  then  the  policy  is  to  be  null  and  void  to  all  intents  and 
purposes. 

The  policy  in  the  present  case,  is  signed  "  per  procuration  of 
the  several  members  of  the  Arthur  Averoffe  Assodati&n  tor  insuring 


application  must  be  made  at  a  time 
when  acceding  to  it  will  not  very  much 
vary  the  position  of  the  parties.  Noir 
in  the  present  case  it  must  be  re* 
membered  that  the  certificate  is  ob- 
tained by  the  official  liquidator,  who 
in  a  sense  represents  everybody,  and 
the  persons  who  now  apply  did  not 
directly  intervene  in  the  matter.  They 
are,  therefore,  not  in  quite  as  bad  a 
position,  if  I  may  say  so,  as  parties  to 
a  suit  who  are  present  when  the  deci- 
sion is  given,  there  was  nothing  to  call 
their  attention  to  the  matter  until  it 
was  aroused  by  an  attempt  to  make 
them  pay  something.  In  the  next 
place  the  creditors  have  done  nothing 
more  than  prove;  they  have  not  obtained 
a  dividend,  and  they  have  not  obtained 
a  call,  therefore  their  position  is  not 
affected  except  to  the  extent  of  any 
costs  they  may  have  incurred  sub- 
sequently, and  which  the  Court  may 
give  them.  And,  thirdly,  it  must  be, 
and  'no  doubt  will  be,  considered  that 
the  questions  upon  which  the  official 
liquidator  at  first  had  to  decide,  and 
the  questions  which  the  Court  has 
now  to  decide,  are  not  matters  which 
every  one  can  decide  for  himself — 
they  are  not  matters  so  plain,  so  clear, 
and  so  easy  that  every  policy-holder 
must  bo  considered  to  have  known 
them  from  the  beginning,  and  to  have 
stood  by  and  acquiesced  in  what  has 


taken  place.  The  length  to  which 
this  argument  has  gone,  and  the  nature 
of  the  discussion  which  has  taken 
place, ^  I  think  will  be  sufficient  to 
shew  that.  Looking,  therefore,  to  the 
fact  that  in  other  cases  as  great  an 
amount  of  delay  has  not  been  con- 
sidered sufficient  to  induce  the  Court 
to  say  that  the  rights  of  the  parties  are 
finally  established,  and  considering 
that  the  special  reasons  I  have  men- 
tioned are  to  my  mind  very  strong 
indeed,  I  think  there  is  no  such  delay 
as  should  preclude  the  applicants  from 
the  relief  to  which  they  would  other- 
wise be  entitled.  That  being  so,  I 
think  the  proper  order  to  make  is  to 
expunge  the  debts;  and  considering 
that  the  creditors  have  been  brought 
here  after  this  lapse  of  time,  I  think  it 
would  be  only  right  to  provide  for 
their  costs,  as  well  as  for  the  costs  of 
the  applicants  and  the  official  liqui- 
dator, out  of  the  estate  subject  to  the 
winding-up.  I  think,  inasmuch  as 
there  may  be  a  question  as  to  whether 
the  creditors  or  allied  creditors  are 
not  entitled  to  obtain  a  return  of  their 
premiums  from  somebody,  it  would  be 
right  to  add  to  the  order  that  it  is 
made  without  prejudice  to  any  appli- 
cation which  they  may  be  advised  to 
make  to  obtain  the  return  of  the  pre- 
miums they  have  paid. 


VOL.  X]  GHANGEBT  APPEALS.  558 

each  other's  ships,  every  member  bearing  his  equal  portion  accord*       U  JJ. 

isg  to  the  sums  mutually  insured."    There  is  considerable  doubt       1875 

as  to  what  those  .words  mean,  whether  they  mean  what  is  their        j^  ^  . 

natural  meaning,  that  the  existing  members  of  the  Arthur  Average  t^^. 

Association,  each  in  proportion  to  the  sum  for  which  he  is  insured,  Assogiatioii 
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are  to  be  the  underwriters  of  this  policy  or  whether  they  mean  Fobkigv,  and 

what,  if  you  are  to  import  the  rules  of  the  Arthur  Average  Assoeio"  .    shot^^ 


tion,  they  must  have  been  intended  to  mean — not  the  persons  who 
are  the  members  at  the  time  when  the  policy  is  executed,  but  the  sa  <  o. 
persons  who  are  the  members  at  the  time  the  loss  accrues,  because 
those  are  the  persons  who  are  liable  according  to  the  rules.  If  a 
man  insures  for  a  year,  when  his  year  is  over  he  is  not  liable  for  any 
loss  which  occurs  afterwards.  It  appears  to  me  to  be  unnecessary 
to  decide  which  of  those  two  constructions  is  right,  because  which- 
ever of  them  is  right,  I  entirely  agree  with  the  Master  of  the  Bolls 
that  the  requisition  of  the  statute  is  not  complied  with.  It 
appears  to  me  that  there  is  a  material  distinction  between  this 
case  and  the  cases  which  have  been  referred  to  in  the  discussion. 
It  has  been  held  that  where  a  company  or  partnership  grants 
a  policy,  however  numerous  the  members  of  the  company  or 
partnership  may  be,  it  is  sufficient  to  insert  the  name  by  which 
the  firm  carries  on  its  business,  and  that  it  is  not  necessary 
to  insert  the  name  of  every  individual  member  of  the  firm.  No 
doubt  that  is  giving  a  liberal  construction  to  the  Act ;  but  the 
probability  is  very  great  that  the  Legislature  intended  that  a  part- 
nership should  be  entitled  to  insure,  and  a  partnership  practically 
could  not  insure  if  it  was  necessary  that  the  name  of  every  partner 
should  be  inserted.  In  this  case  there  is  an  insurance  by  which 
every  member  is  severally  liable  for  his  own  portion,  and  it  is  im- 
possible to  put  any  construction  upon  the  words  of  the  Act  such  as 
not  to  require  the  name  of  each  of  those  persons  to  be  specified, 
because  undoubtedly  the  Arthur  Average  Aseociaiion  as  an  associa- 
tion in  its  joint  capacity  is  not  the  underwriter,  but  each  member, 
in  proportion  to  the  sum  insured,  becomes  individually  an  under- 
writer. The  Act^  therefore,  requires  his  name  to  be  mentioned  in 
it,  and  if  not,  the  policy  is  to  be  absolutely  null  and  void.  The 
names  are  not  mentioned,  and  therefore  the  policy  is  absolutely 
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ig75       dismissed. 


in  110 

aSI     Sir  W.  M.  James,  L J.  :— 

toTbbitibh       ^  entirely  agree.    It  is  unnecessary  to  go  into  the  other  points 

'Po^iQv,  AND  of  this  case;  but  I  have  read  the  judgment  of  the  Master  of  the 

Shits.      Bolls,  and  it  would  require  some  argument  to  make  me  differ  from 

Ex  parte     him  upon  any  of  them. 


ft  Co. 


A  discussion  then  took  place  as  to  costs. 

Sib  W,  M.  James,  L.J. — 

Looking  at  the  great  hardship  of  the  case,  we  are  not  disposed 
to  make  the  Appellant  pay  any  costs  of  this  appeal.  Although  he 
has  failed,  no  doubt  it  is  a  great  hardship  to  him,  considering  that 
he  has  paid  his  money  and  received  nothing  in  exchange.  He  has 
been  for  years,  or  at  all  events  for  a  long  time,  allowed  to  remain 
in  the  belief  that  he  was  entitled  to  stand  as  a  creditor  for  the  daim. 
When  the  matter  came  before  the  Master  of  the  Rolls  he  decided, 
no  doubt  upon  several  grounds,  against  him.  It  is  a  very  large 
claim,  affecting  not  only  him  but  other  persons,  and  it  is  of  great 
importance  to  the  association  to  have  the  whole  thing  settled 
finally  by  this  CJourt,  therefore  I  think  we  can  hardly  make  him 
pay  any  costs,  but  the  Lord  Justice  thinks  with  me  that  it  would 
be  going  too  far  to  give  him  the  costs  of  the  unsuccessful  appeal. 
He  will  have  to  bear  his  own  costs,  and  the  Respondents,  including 
the  official  liquidator,  will  have  their  costs  out  of  the  estate. 

Solicitors:  Mr.  F.  W.  Hilbery;  Mr.  W.  W.  Wynne;  Messrs. 
Westall,  RchertSj  d:  Barlow. 


July  1,  2. 
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JEYES  V.  SAVAGE.  l.jj. 

[1874    J.    120.]  J^ 

Marriage  Settlement — Construction —  Vesting — Leaving  Issue — Death  in  Life" 

time  of  Parents, 

By  a  marriage  settlement,  recitiDg  an  intention  to  provide  for  the  husband 
and  wife  and  their  issue,  a  fund  was  settled  in  trust  for  the  husband  for  life, 
then  for  the  wife  for  life,  and  after  the  death  of  the  survivor,  if  they  should 
leave  any  issue  who  being  daughters  should  marry  or  attain  twenty-one,  or 
being  sons  attain  twenty-one,  to  transfer  the  fund  unto  and  equally  among 
all  such  issue  when  they  should  attain  twenty-one,  or  be  married  if  a 
daughter  or  daughters  vrith  consent ;  and  in  the  meantime,  and  until  the 
said  issue  should  attain  twenty-one  or  be  married  as  aforesaid,  to  pay  the 
income  for  their  maintenance :  Provided  always,  that  if  any  such  issue  as 
aforesaid  should  happen  to  die  before  they  should  respectively  become 
entitled  to  and  actually  receive  their  portions,  leaving  issue  of  their  respective 
bodies  them  surviving,  then  such  last-mentioned  issue  should  take  and  be 
entitled  to  his,  her,  or  their  father's  or  mother's  share  or  shares  equally 
among  them,  to  be  paid  and  transferred  at  the  same  time  or  times  as  was 
declared  concerning  the  whole  original  trust^moneys  and  the  immediate  issue 
of  the  marriage.  There  was  a  gift  over  if  the  husband  and  wife  should  die 
without  leaving  any  issue  of  their  two  bodies  begotten,  or  being  such,  they 
should  all  die  before  they  should  reapeotively  become  entitled  to  receive 
their  portions  and  without  leaving  issue.  Two  of  the  four  children  of  the 
marriage  died  infants  and  unmarried  in  the  lifetime  of  their  parents.  Another 
attained  twenty-one  and  died  a  bachelor  in  the  lifetime  of  the  father,  and  the 
fourth  attained  twenty-one  and  survived  both  parents : — 

Held  (reversing  the  decision  of  Baily  V.C),  that  the  representative  of  the 
child  who  attained  twenty-one  and  died  in  the  lifetime  of  the  father  took 
nothing ;  but  that  the  whole  fund  went  to  the  survivor. 

Woodcock  V.  Duke  of  Dorset  (1)  explained. 

XHIS  was  an  appeal  from  a  decision  of  Vice-chancellor  Eall  on 
the  construction  of  a  marriage  settlement. 

By  an  indenture  of  settlement,  ^ated  the  17th  of  November, 
I8I89  and  made  between  Joseph  Bwhidge  of  the  first  part,  Thomas 
Turland  of  the  second  part,  Susannah  Turland,  spinster,  daughter 
of  Thomas  Turland,  of  the  third  part,  and  three  trustees  of  the 
fourth  part,  after  reciting  that  a  marriage  was  intended  to  be 
shortly  solemnized  between  Joseph  Burhidge  and  Susannah  Tur- 
land,  and  that  upon  the  treaty  for  the  marriage  it  had  been  agreed 
(1)  3  Bro.  C.  C.  569. 
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L.  JJ.       between  Joseph  Bwbidge  and  Thomas  Turland  that  ''in  order  to 

1875        make  a  provision  for  the  said  Joseph  Burhidge  and  Susannah  Tur- 

^"^^       land  and  their  issne,  in  case  the  said  marriage  should  take  effect," 

Savage.     -BiifWiyc  should  give  to  the  trustees  his  bond,  bearing  even  date 

with  the  settlement,  for  payment  to  them  of  £2000,  with  interest, 

from  the  time  of  the  solemnization  of  the  marriage  on  the  5th  of 
April  then  next ;  and  that  Ttvrland  should,  bj  his  bond  of  the 
same  date,  become  bound  to  the  same  parties  for  payment  to  them 
at  the  same  time  of  £1000,  with  interest,  from  the  solemnization 
of  the  marriage ;  which  sums  it  was  agreed  between  them  should 
be  applied  by  the  trustees  in  manner  thereinafter  mentioned,  and 
reciting  the  giving  of  the  bonds,  it  was  declared  and  agreed 
that  if  the  marriage  should  not  take  effect  before  the  5th  of 
April  then  next  the  bonds  should  be  delivered  up  to  the  obligors ; 
but  that  if  the  marriage  should  be  solemnized  before  that  time, 
then  the  trustees  should  receive  the  moneys  secured  by  the  bonds, 
and  invest  the  principal  as  therein  mentioned,  and  pay  the  income 
to  the  husband  during  his  life,  and  after  his  death  to  the  wife 
during  her  life,  the  ulterior  trusts  being  as  follows : — And  from  and 
after  the  decease  of  the  survivor  of  them,  the  said  Joseph  Burbidge 
and  Susannah  Turland,  then,  in  case  they  should  leave  any  issue 
of  their  two  bodies  begotten,  which  being  a  daughter  or  daughters 
should  live  to  be  married  or  attain  the  age  of  twenty-one  years, 
or  being  a  son  or  sons  should  live  to  attain  the  age  of  twenty-one 
years,  upon  trust  to  pay,  assign,  and  transfer  the  said  principal 
money  and  securities  upon  which  the  same  might  be  then  placed 
unto,  between,  and  equally  amongst  all  such  issue  (if  more  than 
one),  share  and  share  alike,  as  and  when  they  should  respectively 
attain  the  said  age  of  twenty-one  years,  or  be  married  if  a  daughter 
or  daughters,  with  the  consent  of  the  said  trustees,  unless  such 
marriage  should  happen  in  the  lifetime  of  the  said  Joseph  Bur- 
hidge or  the  said  Susannah^  his  intended  wife,  in  which  case  such 
consent  of  the  said  trustees  should  not  be  necessary,  but  the  con- 
sent of  the  said  Joseph  Burbidge  and  Susannah  Turland  respec- 
tively only.  And  if  there  should  be  but  one  such  child  of  the 
said  marriage,  then  upon  trust  to  pay,  assign,  and  transfer  the 
same  to  such  only  child,  his  or  her  executors,  administrators,  and 
assigns,  for  his,  her,  or  their  own  use,  as  and  when  he  or  she  should 
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attain  the  said  age  of  twenty-one  years,  or  being  a  daughter  be  L.  Jj. 
married  as  aforesaid.  And  in  the  meantime,  and  until  the  said  1875 
issue  of  the  said  intended  marriage  should  attain  theirsaid  respec-  ^^^ 
tive  ages  of  twenty-one  years,  or  be  married  if  a  daughter  or 
daughters  as  aforesaid,  upon  trust  to  pay  and  apply  the  interest  to 
arise  from  the  said  trust  moneys  unto,  and  to  and  for  the  mainte- 
nance, benefit,  and  support  of  the  said  issue  of  the  said  Joseph 
Burhidge  and  Susannah  Twrland  in  such  manner  as  to  them,  the 
said  trustees,  should  seem  proper :  proyided  always,  that  if  **  any 
such  issue  as  aforesaid "  should  happen  to  die  before  he,  she,  or 
they  should  respectively  become  entitled  to  and  actually  receive 
his,  her,  or  their  portion  or  respective  portions  under  the  settle- 
ment, leaving  lawful  issue  of  his,  her,  or  their  body  or  respective 
bodies  him,  her,  or  them  surviving,  then  and  in  such  case  it  was 
declared  that  such  last-mentioned  issue  should  take,  have,  and  be 
entitled  to  Ins,  her,  or  their  father's  or  mother's  share  or  shares,  as 
the  case  might  be,  equally  between  and  amongst  them,  if  more 
than  one,  share  and  share  alike ;  and  if  but  one,  then  such  one 
should  take,  have,  and  be  entitled  to  the  whole  of  such  share  or 
shares  as  aforesaid,  the  same  to  be  paid,  assigned,  and  transferred 
accordingly  by  the  said  trustees  unto  such  last-mentioned  issue  or 
respective  issues  as  aforesaid  at  the  same  time  and  times  respec- 
tively, and  the  interest  thereof  respectively  be  in  the  meantime 
by  them,  the  said  trustees,  paid  and  applied  for  the  benefit  of  such 
last-mentioned  issue  or  respective  issues  as  aforesaid,  at  such  time 
or  times  as  was  thereinbefore  limited  and  declared  relative  to  and 
concerning  the  whole  original  trust-moneys  and  the  immediate 
issue  of  the  said  Joseph  Burhidge  and  Susannah  Turland  as  afore- 
said. But  in  case  the  said  Joseph  Burhidge  ajxd  Susannah  Tvrland 
should  depart  this  life  without  leaving  any  issue  of  their  two 
bodies  begotten,  or  being  such,  they  should  all  die  before  they 
should  respectively  become  entitled  to  receive  his,  her,  or  their 
portion  or  respective  portions  under  the  settlement,  and  without 
leaving  issue  of  his,  her,  or  their  body  or  bodies  as  aforesaid,  then 
upon  the  trusts  therein  mentioned,  the  short  effect  of  which  was, 
as  to  the  husband's  fund,  as  he  should  appoint  by  will,  and  in 
default  for  his  next  of  kin,  and  as  to  the  wife's  fund  as  she  should 
by  will  appoint,  and  in  default  for  her  next  of  kin. 
Vol,  X.  2  r  1 
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L.  JJ.  between  JoMph  Burhidge  and  Thomas  Turland  that  ''in  order  to 
1875  make  a  provision  for  the  said  Joseph  Burhidge  and  SusannaJi  ZW- 
Jetxs  ^^  ^^^  ihtiv  issue,  in  case  the  said  marriage  should  take  effect," 
Burhidge  should  give  to  the  trustees  his  bond,  bearing  even  date 
with  the  settlement,  for  payment  to  them  of  £2000,  with  interest, 
from  the  time  of  the  solenmization  of  the  marriage  on  the  5th  of 
April  then  next ;  and  that  Turland  should,  by  his  bond  of  the 
same  date,  become  bound  to  the  same  parties  for  payment  to  them 
at  the  same  time  of  £1000,  with  interest,  from  the  solemnization 
of  the  marriage ;  which  sums  it  was  agreed  between  them  should 
be  applied  by  the  trustees  in  manner  thereinafter  mentioned,  and 
reciting  the  giving  of  the  bonds,  it  was  declared  and  agreed 
that  if  the  marriage  should  not  take  effect  before  the  5th  of 
April  then  next  the  bonds  should  be  delivered  up  to  the  obligors ; 
but  that  if  the  marriage  should  be  solemnized  before  that  time, 
then  the  trustees  should  receive  the  moneys  secured  by  the  bonds, 
and  invest  the  principal  as  therein  mentioned,  and  pay  the  income 
to  the  husband  during  his  life,  and  after  his  death  to  the  wife 
during  her  life,  the  ulterior  trusts  being  as  follows : — And  from  and 
after  the  decease  of  the  survivor  of  them,  the  said  Joseph  Burhidge 
and  Susannah  Twland,  then,  in  case  they  should  leave  any  issue 
of  their  two  bodies  begotten,  which  being  a  daughter  or  daughters 
should  live  to  be  married  or  attain  the  age  of  twenty-one  years, 
or  being  a  son  or  sons  should  live  to  attain  the  age  of  twenty-one 
years,  upon  trust  to  pay,  assign,  and  transfer  the  said  principal 
money  and  securities  upon  which  the  same  might  be  then  placed 
unto,  between,  and  equally  amongst  all  such  issue  (if  more  than 
one),  share  and  share  alike,  as  and  when  they  should  respectively 
attain  the  said  age  of  twenty-one  years,  or  be  married  if  a  daughter 
or  daughters,  with  the  consent  of  the  said  trustees,  unless  such 
marriage  should  happen  in  the  lifetime  of  the  said  Joseph  Bur- 
hidge or  the  said  Susannah^  his  intended  wife,  in  which  case  such 
consent  of  the  said  trustees  should  not  be  necessary,  but  the  con- 
sent of  the  said  Joseph  Burhidge  and  Susannah  Turland  respec- 
tively only.  And  if  there  should  be  but  one  such  child  of  the 
said  marriage,  then  upon  trust  to  pay,  assign,  and  transfer  the 
same  to  such  only  child,  his  or  her  executors,  administrators,  and 
assigns,  for  his,  her,  or  their  own  use,  as  and  when  he  or  she  should 
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attain  the  said  age  of  twenty-one  years,  or  being  a  daughter  be  L.  Jj. 
married  as  aforesaid.  And  in  the  meantime,  and  until  the  said  1875 
issue  of  the  said  intended  marriage  should  attain  their  said  respec-  j^^ 
tive  ages  of  twenty-one  years,  or  be  married  if  a  daughter  or 
daughters  as  aforesaid,  upon  trust  to  pay  and  apply  the  interest  to 
arise  from  the  said  trust  moneys  unto,  and  to  and  for  the  mainte- 
nance, benefit,  and  support  of  the  said  issue  of  the  said  Joseph 
Bwrbidge  and  Susannah  Twrland  in  such  manner  as  to  them,  the 
said  trustees,  should  seem  proper :  proyided  always,  that  if  *'  any 
such  issue  as  aforesaid "  should  happen  to  die  before  he,  she,  or 
they  should  respectively  become  entitled  to  and  actually  receive 
his,  her,  or  their  portion  or  respective  portions  under  the  settle- 
ment, leaving  lawful  issue  of  his,  her,  or  their  body  or  respective 
bodies  bim,  her,  or  them  surviving,  then  and  in  such  case  it  was 
declared  that  such  last-mentioned  issue  should  take,  have,  and  be 
entitled  to  Ins,  her,  or  their  father's  or  mother's  share  or  shares,  as 
the  case  might  be,  equally  between  and  amongst  them,  if  more 
than  one,  share  and  share  alike ;  and  if  but  one,  then  such  one 
should  take,  have,  and  be  entitled  to  the  whole  of  such  share  or 
shares  as  aforesaid,  the  same  to  be  paid,  assigned,  and  transferred 
accordingly  by  the  said  trustees  unto  such  last-mentioned  issue  or 
respective  issues  as  aforesaid  at  the  same  time  and  times  respec- 
tively, and  the  interest  thereof  respectively  be  in  the  meantime 
by  them,  the  said  trustees,  paid  and  applied  for  the  benefit  of  such 
last-mentioned  issue  or  respective  issues  as  aforesaid,  at  such  time 
or  times  as  was  thereinbefore  limited  and  declared  relative  to  and 
concerning  the  whole  original  trust-moneys  and  the  immediate 
issue  of  the  said  Joseph  Bwrbidge  and  Susannah  Turland  as  afore- 
said. But  in  case  the  said  Joseph  BurUdge  ajxd  Susannah  Turland 
should  depart  this  life  without  leaving  any  issue  of  their  two 
bodies  begotten,  or  being  such,  they  should  all  die  before  they 
should  respectively  become  entitled  to  receive  his,  her,  or  their 
portion  or  respective  portions  under  the  settlement,  and  without 
leaving  issue  of  his,  her,  or  their  body  or  bodies  as  aforesaid,  then 
upon  the  trusts  therein  mentioned,  the  short  effect  of  which  was, 
as  to  the  husband's  fund,  as  he  should  appoint  by  will,  and  in 
default  for  his  next  of  kin,  and  as  to  the  wife's  fund  as  she  should 
by  will  appoint,  and  in  default  for  her  next  of  kin. 
Vol,  X.  2  r  1 
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There  were  foar  children  of  the  marriage.  The  two  eldest  died 
in  childhood,  in  the  lifetime  of  both  parents.  Jouph  Burbidgey 
the  third  child,  enryived  his  mother,  attained  twenty-one,  and  died 
a  bachelor  and  intestate  in  the  lifetime  of  his  father.  Thomas 
Turland  Burlidfe,  the  youngest  child,  snryiyed  both  parents, 
and  attained  twenty-one. 

Under  these  circumstances  the  question  was,  whether  the  whole 
fund  belonged  to  the  surviying  child,  or  whether  Joseph  Bwrbidge 
acquired  an  indefeasibly  yested  interest  in  one  moiety.  Yice- 
Ghancellor  Ball  decided  in  fayour  of  the  latter  yiew  (1).  Thomas 
Turland  Burhidge  appealed. 


(1)  1875.  May  8. 
Sm  Ghablbb  Hall,  V.C.  : — 

The  object  of  the  settlors  was  to  pro- 
vide a  ftind  for  the  issue  of  the  mar- 
riage. If  there  he  any  doubt  as  to  the 
meaning  of  the  words  used,  the  Court 
must  struggle  to  put  such  a  construc- 
tion upon  the  settlement  as  will  let  in 
all  the  children  of  the  marriage  who 
attained  twenty-one  years,  whether  they 
did  so  in  the  lifetime  of  their  parents 
or  not.  If  the  construction  contended 
for  by  the  surviving  son  be  adopted,  a 
child  who  attained  twenty-one  and 
married  and  died  before  his  surviving 
parent,  could  not  provide  for  his  wife 
or  children.  The  settlement  being  a 
marriage  settlement,  the  Court  should 
so  construe  it  as  to  give  effect  to  the 
presumed  intention  of  the  parties. 
Moreover,  in  the  present  case  there  is 
a  recital  that  it  was  intended  to  make  a 
provision  for  the  husband  and  wife  and 
"  their  issue,*'  not  and  some  of  their  is- 
sue, or  such  of  their  issue  as  afterwards 
mentioned.  In  Carrie  v.  Larkins  (4  D.  J. 
&  S.  245,  253)  Lord  Justice  Knight 
Bruce  said:  "  Upon  the  construction  for 
which  the  Appellant  contends,  the  son 
who  attained  majority  and  his  family 
would  have  been  equally  excluded,  if 
that  son,  instead  of  dying  a  bachelor,  had 
died  in  his  father's  lifetime,  leaving  a 


widow  and  children  surviving  the  &ther. 
Neither  upon  principle,  nor  upon 
authority,  considering  that  the  iostru- 
ment  was  a  pre-nuptial  settlement,  is  it 
possible  to  adopt  such  a  construction  in 
the  absence  of  words  absolutely  com- 
pulsory. If  the  words  are  absolutely 
compulsory  they  must  be  subnutted  to, 
but  not  otherwise."  In  the  present 
case  there  are  two  sets  of  trusts  on 
failure  of  issue,  each  of  which  is,  as  ex- 
pressed, to  come  into  operation  on  the 
death  of  Mr.  and  Mrs.  Burbidge 
"without  leaving  any  issue"— that 
event  would  not  happen  were  there 
living  at  the  death  of  the  sorriring 
parent  issue  of  a  son  dying  before  the 
decease  of  the  surviving  parent  It  is 
also  observable  that  the  trust  for  the 
issue  of  children  is  declared  by  reference 
to  a  trust  described  as  being  "  for  the 
immediate  issue  "  ».e.  the  children,  not 
for  some  of  the  immediate  issue,  t.«. 
such  of  the  children  as  survive  both 
their  parents.  Lord  Eldon^  in  Hope  v. 
ai/den  (6  Ves.  509),  said,  the  Court 
must  struggle  with  the  language  so  as 
to  let  in  sons  who  have  attained  twenty- 
one  and  died  before  their  parents,  and 
that  it  was  his  inclination  and  duty  to 
follow  the  previous  cases,  which  he 
said  were  a  great  many,  he  referred 
particularly  to  Emperor  v.  Rdfe  (1 
Yes.  Sen.  208)  and  Woodcock  v.  Duke  <^ 
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Mr.  Joshua  WiBiam,  Q.G.»  Mr.  Diohinson,  Q.C.,  and  Mr.  Finoh, 
for  the  Appellant : — 

This  is  a  case  to  which  the  principle  of  WoodeoeJc  v.  DuJce  of      Jnn 
SATAaa 


Dorset  (3  Bro.  C.  C.  569),  and  Lord  St. 
Leonardi  has  said  in  several  cases  that 
the  Gooit  ftniggles  with  strong  expres- 
sions to  let  in  sons  attaining  twenty-one 
although  dying  before  their  parents. 
In  Kimber^  y.  Tew  (4  D.  A;  War. 
150)  he  says,  in  furtherance  of  this 
principle,  the  Gonrt  has  read  the  word 
" leave**  "have,**  referring  to  some 
authorities,  and  in  Clayton  ▼.  Earl  of 
GlengaU  (1  D.  &  War.  17)  he  says : 
The  Court  has  gone  great  lengths  and 
straggled  with  strong  expressions  in 
fayonr  of  the  real  objects  of  such 
deeds  (marriage  settlements).  There 
is  in  the  present  case  a  provision  for 
maintenance  of  the  "  said  "  issne,  which 
expression  occurs  twice.  Now  the  only 
issue  mentioned  in  the  previous  trusts 
are  daughters  who  attain  twenty-one  or 
marry,  and  sons  who  attain  twenty-one, 
but  the  provision  for  maintenanoe  is  only 
to  last  until  daughters  attain  twenty-one 
or  marry,  and  sons  attain  twenty-one ; 
and  therefore  if'  this  provision  be  lite- 
rally interpreted,  there  is  no  jffovision 
for  maintenance  at  alL  This  shews 
that  the  words  descriptive  of  issue 
which  are  inserted  in  the  settlement 
should  not  be  rigidly  construed.  There 
is  also  a  provinon  that  if  any  ''such  " 
issue  should  die  before  becoming  en- 
titled to  and  actually  receiving  his  or 
her  portion,  leaving  issue  surviving 
them,  then  such  last-mentioned  issue 
shall  take  their  parent's  share.  Here 
there  is  an  intention  that  issue  of  de- 
ceased children  shall  be  provided  for, 
but,  according  to  the  contention  of  the 
surviving  son,  this  provision  is  applic- 
able only  to  issue  of  children  who  sur- 
vive their  parents.  If  it  be  construed 
as  applying  to  the  children  predeceasing 

2 


their  parents  it  would  seem  to  shew 
that  snch  children  are  objects  of  the 
previous  trusts.  Where  the  settlement 
contains  a  provision  substituting  for 
their  parents  issue  of  "all"  children 
predeceasing  the  tenant  for  life,  there 
is  afforded  thereby  an  argument  against 
applying  the  principle  in  question,  but 
such  argument  is  not^  I  think,  afforded, 
or  if  afforded  at  all,  not  afforded  so  as 
to  furnish  an  argument  of  sufiBcient 
weight  to  exclude  the  application  of  the 
principle  by  a  provision  which  falls 
short  of  providing  for  the  issue  of  all 
children  who  die  leaving  issue ;  instead 
of  this  being  the  case,  it  may  be  deemed 
to  afford  an  argument  in  favour  of  ap- 
plying the  principle,  it  being  irrational 
to  impute  an  intention  to  the  settlors  to 
provide  for  the  issue  of  some  children 
only,  unless  because  of  the  other  chil- 
dren leaving  issue,  having  themselves 
interests  enabling  them  to  provide  for 
their  issue. 

We  have  here,  as  above  stated,  in  ad- 
dition to  other  ambiguities,  two  trusts, 
each  of  which  is  expressed  to  take  effect 
only  should  the  parents  die  "  without 
leaving  any  issue."  Such  a  limitation 
over  was  considered  by  Bir  John  Leach, 
in  Perfect  v.  Lord  Curzon  (5  Madd. 
442),  sufficient  to  let  in  children  dying 
before  their  parents,  although  the  trusts 
for  children  were  only  to  arise  in  case 
of  there  being  a  child  living  at  the  death 
of  the  surviving  parent,  or  there  being 
more  than  one  child  living  at  the  death 
of  the  surviving  parent^  words  more 
difficult  to  get  over  than  the  words  in 
the  present  case.  In  King  v.  Hake 
(9  Yes.  ^.38)  Sir  WiUiam  Grant  ap- 
plied these  cases  to  a  still  more  difficult 
case,  taking  advantage  of  the  omission 
T2  1 
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Dorset  (1),  Emperor  v-  Bolfe  (2),  Hope  v.  Lord  OK/den  (3),  Currie 
v.  XarittW  (4),  and  the  other  cases  of  that  class,  is  not  fairly 
applicable.  The  rale  in  those  cases  was  introduced  to  prevent  the 
children  of  a  child  of  the  marriage  being  left  entirely  withont  a 
provision  in  consequence  of  the  death  of  that  child  daring  the 


of  the  word  "  such  "  in  the  limitation 
over.  He  thus  Uid  hold  of  a  single 
word  as  sufficient  to  let  in  children  not 
otherwise  entitled.  He  referred  to  that 
case  in  Hotogravt  ▼.  Cartier  (3  V.  &  B. 
79),  in  which  case  he  held  it  to  be  un- 
necessary for  the  children  to  survive 
their  parents.  In  What/ord  ▼.  Moore 
(3  My.  &  Cr.  270)  Lord  Cottenham 
held  the  principle  of  the  cases  referred 
to  to  be  inapplicable  to  the  case  before 
him.  He  said  that  in  a  case  of  doubt- 
ful construction  the  Court  leans  to  that 
which  will  include  children  dying  before 
their  parents  as  most  convenient,  and 
most  likely  to  have  been  the  intention 
of  the  parties.  He  said  it  might  be 
thought  the  Court  had  gone  the  full 
length  that  was  justifiable  to  attain 
that  object,  but  no  case  had  gone  so  far 
as  to  do  violence  to  the  words,  if  no 
other  part  of  the  instrument  were  found 
inconsistent  with  them.  He  said  the 
only  reasonable  course  was  to  adopt  the 
rule  of  leaning  in  favour  of  a  construc- 
tion which  includes  all  the  children,  if 
the  instrument  affords  fair  grounds  for 
doing  so,  but  if  not,  to  give  effect  to 
the  plain  meaning  of  the  words  used. 
In  that  case  there  were  many  circum- 
stances excluding  the  application  of  the 
principle  in  question,  and  the  various 
indications  of  intention  existing  in  the 
present  case  to  include  all  issue  were 
wanting.  The  Lord  Chancellor  did  not 
mean  to  overrule  the  many  earlier  de- 
cisions in  which  the  principle  had  been 
applied.  As  observed  by  Vice-Chan- 
cellor  Wood,  in  SxvaUow  v.  Binns  (1 
K.  &  J,  417),  although  the  word 
"  such  "  was  once  or  twice  dropped  in 


Whatford  v.  Moore,  yet  it  continually 
recurred  in  such  a  manner  as  to  induce 
Lord  Cottenham  to  say  it  was  perfectly 
clear  that  there  was  no  room  left  for 
supposing  any  possible  waiver  or  uncer- 
tainty of  intention  on  the  part  of  the 
settlor  with  reference  to  the  exclusion 
of  children  who  predeceased  their 
parents.  Vice-Chancellor  Wood,  in 
Swallow  V.  Binns,  held  that  a  limita- 
tion over  in  case  all  such  of  EJt 
children  as  were  sons  should  die  under 
twenty-one,  and  all  such  of  them  as 
were  daughters  under  that  age  without 
having  married,  was  sufficient,  even  in 
a  post-nuptial  settlement,  to  let  in  pre- 
deceasing children,  although  the  trust 
was  "In  trust  for  all  £.'«  children 
which  might  be  living  at  his  decease,*' 
words  much  more  difficult  to  manage 
than  the  trusts  for  children  in  the  pre- 
sent case.  Upon  the  whole,  I  consider 
this  a  case  in  which,  having  regard  to^ 
the  authorities  and  the  principle  to  be 
applied,  it  was  not  necessary  for  a  child 
to  survive  the  parents  in  order  to  be 
entitled  to  share.  Adopting  language 
used  by  Sir  William  Orant,  in  Bow- 
grave  v.  Cartier,  I  cannot  say  that  from 
the  whole  of  the  instrument  there  is  a 
clear,  definite,  and  unambiguous  inten- 
tion to  be  collected  to  exclude  all  chil- 
dren not  surviving  their  parents ;  and 
the  authorities  I  have  referred  to,  I 
think,  require  me  to  declare  that  the 
deceased  son,  although  he  did  not  sur- 
vive his  parents,  was  entitled  to  share. 

(1)  3  Bro.  C.  C.  569. 

(2)  1  Ves.  Sen.  208. 

(3)  6  Ves.  499. 

(4)  4  D.  J.  &  8.  245. 
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lifetime  of  the  parents,  a  result  against  which  the  Court  struggles,  lu  JJ. 
as  it  is  inconyenient,  and  cannot  have  been  intended.  Here,  upon  1875 
the  fair  construction  of  the  instrument,  a  provision  is  made  for  the  j^ns 
issue  of  a  child  who  dies  in  the  lifetime  of  the  parents.  Upon 
the  natural  construction  of  the  instrument,  no  child  of  the  mar- 
riage can  take  who  does  not  survive  the  parents :  Wingrave  v. 
Palgrave  (1)  ;  In  re  WaUorCs  TrusU  (2) ;  Bythesea  v.  Bt/thesea  (3)  ; 
Kiniberley  v.  Tew  (4) ;  Farrer  v.  Barker  (5).  In  Pawk  v.  JBur- 
deti  (6)  the  natural  meaning  of  the  words  was  got  over  by  reason 
of  the  power  of  advancement,  but  there  is  no  such  clause  here. 
In  Eowgrave  v.  Gartier  (7)  the  instrument  was  incorrect  and 
-contradictory.  Trehame  v.  Layton  (8)  was  a  case  where,  in  the 
first  instance,  there  was  a  clearly  vested  gift,  and  the  only  question 
was  whether  the  gift  over  divested  it.  The  only  effect  of  applying 
the  rule,  of  Woodcock  v.  Duke  of  Dorset  (9)  here,  is  to  take  away  half 
the  fund  from  the  issue  of  the  marriage  and  give  it  to  the  father. 
Moreover,  the  rule  is  not  a  rule  of  law  but  a  rule  of  construction, 
and  cannot  be  applied  where  the  words  of  the  limitation  are  clear 
the  other  way,  and  there  is  nothing  in  the  other  parts  of  the 
instrument  to  vary  them :  What/ord  v.  Moore  (10) ;  Eowgrave  v. 
<Jartier;  Swallow  v.  Binns  (11) ;  Chey  v.  Pearson  (12);  Boddy 
T.  Fihgerald  (13)  ;  A\Mt  v.  Middleton  (14). 

Mr.  Morgan,  Q.C.,  and  Mr.  Maenaghten,  for  the  representative 
of  the  deceased  son : — 

Considering  the  case  apart  from  Woodcock  v.  Duke  of  Dorset, 
we  contend  that  the  settlement  does  not  make  any  provision  for 
the  children  of  a  child  who  dies  in  the  lifetime  of  the  parents. 
The  proviso  is  in  case  any  "  of  such  issue  as  aforesaid  should  die." 
This,  in  its  natural  and  grammatical  sense,  means  the  issue  who 
had  been  spoken  of  as  objects  of  gift.  It  will  be  said  that  this 
makes  the  proviso  unmeaning,  but  that  is  not  so,  it  has  an  effect 

(1)  1  P.  Wms.  401.  (8)  Law  Rep.  10  Q.  R  459. 

(2)  Law  Rep.  10  Eq.  36.  (9)  3  Bro.  0.  C.  669. 

(3)  23  L,  J.  (Ch.)  1004.  (10)  3  My.  &  Cr.  270. 

(4)  4  D.  &  War.  139,  150.  (U'i  1  K.  &  J.  417. 

(5)  9  Hare,  737.  (12)  6  H.  L.  C.  61,  106. 
<6)  9  Vea.  428.  (13)  Ibid.  823,  876. 
(7)  3  V.  &  B.  79.  (14)  7  H.  L.  C.  68, 113, 114. 
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L.  Jj.      in  the  case  of  a  daughter  who  marries  without 'consent^  and  dies 
1975       under  twenty-one,  leaving  issue. 

Jam  [The  LoBD  Justice  Mellish  : — It  is  hard  to  suppose  that  the 

Sataok.     settlors  intended  to  provide  for  such  a  contingency  as  that] 

The  form  of  the  ultimate  gift  over  is  inconsistent  with  the  view 
that  the  proviso  applies  to  the  issu0  of  children  who  do  not  survive 
the  settlors,  for  it  is  to  take  efiect  if  the  settlors  do  not  leave  any 
child  surviving  them ;  the  word  "  issue  *  in  the  first  part  of  the 
clause  denoting  only  the  immediate  issue.  Again,  the  gift  over  to 
the  issue  of  a  child  dying  is  a  gift  of  the  ''share"  of  that  child, 
shewing  that  the  child  was  an  object  of  gift  and  had  a  share.  The 
Appellant's  construction  makes  it  impossible  for  a  son  who  attains 
twenty-one  in  the  lifetime  of  his  parents  to  make  a  marriage 
settlement.  Some  of  the  cases  refer  to  Woodcock  v.  Duke  of 
Dorset  (1)  in  terms  implying  that  it  went  too  far,  but  Lord  St. 
Leonards,  in  Clayton  v.  Earl  of  OlengaU  (2),  treats  it  as  part  of 
the  settled  law  of  the  Court. 

Sib  W.  M.  Jakes,  L.  J.  :— 

The  principle  according  to  which,  in  my  opinion,  this  case  ought 
to  be  decided,  has  been  well  expressed  by  Lord  Cottet^m,  in 
Whatford  v.  Moore  (3)  :  "  In  a  case  of  doubtful  construction  upon 
the  whole  instrument,  the  Court  leans  to  that  which  will  include 
children  so  dying  "  (i,  e.^  dying  in  the  lifetime  of  the  parents  after 
attaining  twenty-<me)  ''as  most  convenient,  and  most  likely  to  have 
been  the  intention  of  the  parties.  It  may  be  thought  that  Courts 
have  gone  the  full  length  that  is  justifiable  in  order  to  attain  this 
object,  but  no  case  has  gone  so  far  as  to  do  violence  to  the  words, 
if  no  other  part  of  the  instrument  be  found  inconsistent  with  them. 
The  rule,  as  laid  down  by  Sir  W.  Orant,  in  How^ave  v.  Cbrfwr  (4), 
does  not  carry  it  further,  and  he  decided  that  case  upon  some  in- 
accuracies in  the  provisions,  and  particularly  upon  there  being  a 
power  of  appointment  which  was  inconsistent  with  the  contingency 
continuing.  In  this  case  there  is  no  such  power  of  appointment, 
and,  beyond  all  doubt,  a  contingency  must  continue  during  the 

(1)  3  Bro.  C.  C.  669.  (3)  3  My.  &  Cr.  270. 

(2)  1  D.  &  War.  19.  (4)  3  V.  &  B.  79. 
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life  of  the  mother.     Woodcock  v.  Duke  of  Dorset  (1)  has  always       L.  JJ. 
been  considered  as  carrying  the  doctrine  to  its  ntmost  limits.    It       1875 
appears  that  that  decision  was  much  influenced  by  the  considera-       j^^ 
tion,  that  if  all  the  children  had  died  before  the  surviving  parent,     g  •• 

the  fund  would  have  gone  back  to  the  father  of  the  intended  wife.       

In  this  case  it  is  quite  clear  that  if  all  the  younger  children  had 
died  before  the  father,  no  portions  would  have  been  raiseable, 
which  affords  a  strong  argument  against  any  portion  being  raise- 
able  for  any  one  younger  child  dying  before  that  time.  The  cases 
upon  this  subject  turn  upon  such  nice  distinctions,  and  are  so  little 
reconcilable,  that  the  only  reasonable  course  is  to  adopt  the  rule 
which  has  been  generally  recognised,  of  leaning  in  favour  of  a 
construction  which  includes  all  the  children,  if  the  instrument 
affords  fair  grounds  for  doing  so  ;  but,  if  not,  to  give  effect  to  the 
plain  meaning  of  the  words  used." 

According  to  this  rule,  it  is  the  duty  of  the  Court  in  a  case  of 
this  nature  to  give  effect  to  the  words  confining  the  gift  to  chil- 
dren who  survive  their  parents,  unless  the  instrument  contains 
something  which  will  give  support  to  a  construction  including  all 
the  children  who  attain  twenty-one.  Apparently  no  case  has 
occurred  on  a  settlement  framed  like  this,  making  a  distinct  pro- 
vision, whether  complete  or  not,  for  the  issue  of  children  of  the 
marriage,  nor  on  a  settlement  which,  like  this,  absolutely  pre- 
cludes what  the  Courts  have  tried  to  find,  a  power  for  a  child  of 
the  marriage  who  attains  twenty-one,  and  marries  in  the  lifetime 
of  the  parents,  to  make  a  settlement  which  will  not  be  defeated  by 
the  settlor^s  dying  in  their  lifetime.  On  any  construction  of  this 
settlement,  there  was,  as  Lord  Oottenham  says,  in  Whatford  y. 
Moore  (2),  a  contingency  which  must  endure  throughout  the  lives  of 
the  parents,  for  the  share  of  a  child  who  dies  in  the  lifetime  of  the 
parents  leaving  children  is  given  over  to  those  children.  This 
takes  the  present  case  out  of  the  category  of  those  cases  which 
proceed  on  the  ground  that  there  is  an  implied  agreement  to  pro- 
vide for  all  the  issue  of  the  marriage,  and  that  it  is  inconsistent 
with  such  agreement  that  the  children  of  a  child  who  dies  during 
the  lifetime  of  the  parents  should  be  cut  out  of  what  would  natu- 
rally come  to  him  and  his  family.  Here  there  is  a  recital  of  an 
(1)  3  Bro.  0.  0.  569.  (2)  3  My.  &  Cr.  270. 
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L.  JJ.      intention  to  provide  for  the  issue  of  the  marriage,  and  taking  the 

1875        words  of  the  settlement  according  to  their  natural  meaning,  a  pro- 

Jetes       vision  is  made  for  remoter  issue  as  well  as  for  children.    We  first 

Sayagk.     ^*^®  ^  S^'^  ^^  *^®  income  to  the  husband  for  life,  then  to  the  wife 

for  life,  and  after  the  decease  of  the  survivor,  in  case  they  leave 

any  issue  (♦.  e.  child  or  children)  who  being  a  daughter  or 
daughters  live  to  be  married  or  to  attain  the  age  of  twenty-one 
years,  or  being  a  son  or  sons  live  to  attain  that  age,  then  the  fund 
is  given  among  such  issue,  share  and  share  alike.  Then,  as  if  for 
the  purpose  of  preventing  the  necessity  of  applying  the  doctrine  of 
Woodcock  V.  Duke  of  Dorset  (1 ),  we  have  a  provision  that  if  any  of 
such  issue  should  happen  to  die  before  respectively  becoming  en- 
titled to  and  actually  receiving  their  portions,  leaving  lawful  issue, 
then  such  last-mentioned  issue  shall  take  his,  her,  or  their  father*s 
or  mother  8  share  or  shares  equally  between  or  amongst  them,  the 
same  to  be  paid,  assigned,  or  transferred  to  such  last-mentioned 
issue  at  the  same  time  and  times  respectively,  and  the  interest 
thereof  to  be  in  the  meantime  applied  for  the  benefit  of  such  last- 
mentioned  issue  or  respective  issues,  at  such  time  or  times  as 
thereinbefore  limited  and  declared  concerning  the  original  trust 
moneys  and  the  immediate  issue  of  the  marriage.  This  is  the 
way  in  which  a  provision  is  made  for  remoter  issue  of  the  marriage. 
It  is  true  that  if  we  construe  the  words  '^  such  issue  "  in  their  strict 
sense,  they  apply  only  to  children  of  the  marriage  who  survive 
their  parents,  and  the  issue  of  children  who  die  in  the  lifetime  of 
the  parents  are  excluded.  But  ought  that  strict  construction  to 
be  adopted?  It  is  a  singular  argument,  that  we  ought  to  adopt  a 
construction  which  makes  a  gap  in  order  that  we  may  have  an  op- 
portunity of  applying  a  doctrine  which  furnishes  a  particular  way 
of  filling  up  such  a  gap  when  it  exists.  Suppose  no  such  case  as 
Woodcock  V.  Xhke  of  Dorset  had  ever  been  decided,  any  Court 
would  have  construed  this  provision  as  intended  to  meet  the  case 
of  a  child  dying  and  leaving  issue  before  becoming  entitled;  and 
the  argument  of  the  Respondents  asks  us  to  apply  an  artificial 
rule  to  fill  up  a  gap  created  by  ourselves.  Then  it  is  urged  that 
the  language  of  the  gift  over  is  inconsistent  with  the  view  con- 
tended for  by  the  Appellant.    I  do  not  think  that  in  cases  of  this 

(1)  3  Bro.  C.  C.  569. 
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description  much  importance  ought  in  general  to  be  attached  L.JJ. 
to  the  precise  form  of  words  introducing  a  gift  over^  for  the  gift  i875 
over  is  not  in  general  intended  to  operate  by  way  of  defeasance  j^^ 
but  only  to  dispose  of  what  was  left  undisposed  of  by  the  prior     g  ^' 

limitations.    If  we  consider  the  contingencies^  the  gift  over  seems        

reasonably  clear,  and  to  amount  in  substance  to  this,  that  if  no 
one  becomes  absolutely  entitled  under  the  previous  trusts,  the 
funds  are  to  go  in  a  certain  specified  way.  The  instrument,  as  it 
stands,  seems,  to  my  mind,  fairly  and  plainly  to  carry  into  effect 
the  intention  of  the  settlors,  which  I  take  to  have  been,  that  no 
child  of  the  marriage  who  died  in  the  lifetime  of  the  parents 
should  take  a  share,  but  that  if  he  left  children,  his  children  should 
take  in  his  stead.  To  apply  the  doctrine  of  Woodcock  v.  Duke  of 
Donet  (1)  to  this  case  would  be  extending  it  to  a  case  quite  outside 
its  principle. 

Sib  G.  Hellish,  LJ.  : — 

I  am  of  the  same  opinion.  There  are  two  questions  in  the  case, 
first  whether,  giving  to  the  word  **  leaving  "  its  natural  meaning, 
the  proviso  makes  a  provision  for  the  issue  of  children  of  the  mar- 
riage who  die  in  the  lifetime  of  their  parents;  and,  secondly, 
whether,  if  so,  the  doctrine  of  Woodcock  v.  Duke  of  Dorset  applies. 

As  regards  the  first  point,  looking  at  the  language  of  the  settle- 
ment without  regard  to  aut}iority,  the  case  presents  no  great  difii- 
culty.  The  original  gift,  taking  the  natural  meaning  of  its  terms, 
is  a  gift  to  such  children  of  the  marriage  as  survive  their  parents, 
and  being  sons  attain  twenty-one,  or  being  daughters  attain  that 
age  or  marry.  The  words  **  such  issue  as  aforesaid,"  in  the  intro- 
duction of  the  proviso,  would  prima  facie  mean  children  who 
survive  their  parents  and  attain  twenty-one  or  marry ;  but  the 
words  cannot  have  that  meaning,  for  children  answering  those  con- 
ditions could  not  die  before  becoming  entitled  to  receive  their 
shares.  It  is  clear,  then,  that  the  meaning  is  that  if  those  who 
would  upon  surviving  their  parents  and  attaining  twenty-one  be- 
come entitled  die  without  becoming  so  entitled  and  leave  issue, 
the  issue  are  to  take  the  shares  to  which  their  respective  parents 
would  have  become  entitled  if  they  had  fulfilled  those  conditions. 
(1)  3  Bro.  C.  C.  569. 
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L.  JJ.      This  is  not  a  straiiied  constraction  bat  a  natural  one ;  it  is  useless 

1875        to  urge  that  the  other  construction  of ''such  issue  as  aforesaid  *' 

jjBTBs       must  be  adopted  because  it  is  grammatical^  when  it  makes  the  pro- 

Savagje.     ^^  wholly  insensible.    So,  again,  the  word  "  share  '*  in  the  pio- 

~^'        vise  must  be  taken  to  mean  the  share  to  which  the  child  who  dies 

leaving  issue  would  have  become  entitled  if  he  had  lived  long 

enough.    We  then  come  to  the  gift  over,  and  in  this  clause  I  think 

that  '*  issue "  is  throughout  to  be  construed  in  its  proper  l^;al 

sense  so  as  to  include  grandchildren,  and  that  no  argument  can  be 

drawn  from  this  clause  against  construing  the  proviso  as  operating 

in  favour  of  the  issue  of  children  of  the  marriage  who  die  in  the 

lifetime  of  the  parents. 

This  being  so,  I  am  of  opinion  that  the  doctrine  of  Woodcock  v. 
Duke  of  Bond  (1)  does  not  apply,  for  that  is  a  rule  by  which  the 
Court  departs  from  the  natural  meaning  of  the  words  used,  in  order 
to  include  issue  for  whom  no  provision  is  made,  and  for  whom  it  is 
presumed  that  the  settlor  must  have  intended  to  provide.  The 
construction  of  the  Appellant  makes  the  settlement  quite  as  reason- 
able as  that  of  the  Respondent,  and  in  fact  more  so.  The  only 
di£Ference  between  them  being  that  according  to  the  construction 
contended  for  by  the  Appellant,  a  child  who  dies  without  issue  in 
the  lifetime  of  the  parents  cannot  take  a  share.  I  see  nothing 
extraordinary  in  that  in  a  settlement  which  does  not  contain  any 
power  of  appointment.  It  is  said  that  this  construction  prevents  a 
child  who  attains  twenty-one  and  marries  firom  making  any  provi- 
sion for  his  wife.  The  same  result  would  follow  on  the  Bespon- 
dent's  construction,  with  this  exception,  that  according  to  that 
construction  the  child  might  make  a  provision  in  favour  of  his 
wife  which  would  be  effectual  if  he  left  no  issue.  According  to 
neither  view  could  an  effectual  marriage  settlement  be  made.  The 
settlement  contains  no  recital  from  which  we  can  infer  an  inten- 
tion to  provide  for  the  husbands  and  wives  of  the  children,  and  I 
see  no  reason  why  it  should  not  be  construed  according  to  the 
natural  meaning  of  its  plain  words. 

Solicitors :  Messrs.  BwrUm^  Yeatea,  <&  Hart ;  Messrs.  Le  Biche  & 

Son. 

(1)  3  Bro.  C.  C.  569. 
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BRITISH  MUTUAL  INVESTMENT  COMPANY  v.  SMART.       l.jj. 

[1874    B.    51,]  1876 

R«d  Assets — Alienation  hy  Devisee — E^  u  itable  Mortgage — Priority  over  Creditor  of       ''^   >  - 
TeOator— Trustee— Breach  of  Trust — Charge  on  Trustee's  henefieiai  Interest, 

An  equitable  deposit  with  memorandum  of  charge  by  a 'devisee  is  an 
alienation  which  pro  tanto  prevents  a  creditor  of  the  testator  from  snbse- 
qaentlj  obtaining  a  charge  on  the  estate  as  assets  under  3  &  4  Will.  4,  c.  104. 

Where  a  person  seised  in  ttust  for  himself  and  another  in  common  in  fee 
retains  the  entire  rents,  the  debt  arising  in  favour  of  the  co-tenant  will  not 
be  charged,  on  the  principle  of  Morris  v.  Lfvie  (1),  on  the  trustee's  beneficial 
interest  as  against  a  purchaser  without  notice  from  him. 

A  testator,  being  seised  of  a  house  in  trust  for  himself  and  J7.  as  tenant 
in  common  in  fee,  made  his  will,  by  which  he  devised  all  his  real  estate  to 
his  wife  in  trust  to  buy  herself  an  annuity,  and  subject  thereto  in  trust  for 
his  two  sons  equally.  The  testator  had  received  to  his  own  use  the  whole  of 
the  rents  of  the  house,  and  died  indebted  to  ^.  in  a  considerable  snm  on  ac- 
count of  her  share.  The  two  sons  deposited  the  title-deeds  of  the  house 
with  the  Plaintiffs,  accompanied  by  a  memorandum  charging  their  interests 
in  the  house  with  a  sum  of  money  advanced  by  the  Plaintiffs,  who  had  no 
notice  of  B*s  interest,  ff.  afterwards  £led  a  bill  against  the  real  and  personal 
representatives  of  the  testator,  in  which  she  established  her  right  to  one  moiety 
of  the  house,  and  obtained  a  decree  charging  the  amount  of  rents  dne  to  her 
on  the  testator's  moiety  of  the  house. 

Demurrer  to  bill  by  Plaintiffs  to  establish  their  priority  over  ff.  overruled. 

The  dictum  in  Coope  v.  Creuwell  (2)  followed. 

Carter  v.  Sanders  (3)  disapproved. 

Decision  of  BaUj  V.O.,  reversed. 

IHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  EaU, 
allowing  a  demurrer  to  the  Plaintiffs'  bill. 

The  Plaintiffs  were  the  British  Mutual  Investment  Company, 
Limiied,  and  the  statements  of  the  bill  were  as  follows : — 

John  Monkhouse^  by  his  will,  dated  the  6th  of  February,  1809, 
and  a  codicil  dated  the  22nd  of  August^  1817,  devised  a  freehold 
house  in  PaU  Mall  unto  and  to  the  use  of  Bobert  Piper,  Thomas 
Piper,  and  Eenry  Fauntleroy,  and  their  heirs,  in  trust  for  his 
daughter,  Ann  Lydia  Piper,  during  her  life,  with  remainder  in 
trust  for  her  husband,  Bobert  Piper,  during  his  life,  and  after  the 
death  of  the  survivor  in  trust  for  all  their  children  equally,  as 
tenants  in  common  in  fee. 

(1)  1  T.  &  C.  Ch.  380.  (2)  Law  Rep.  2  Ch.  112,  122. 

(3)  2  Drew.  248. 
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li.  jj.  The  testator  died  in  September,  1818.    Robert  Piper  died  in 

1875        1839,  and  his  wife,  Ann  Lydia  Piper,  died  in  1856.  At  her  death 

BsmsH      Rob^  MonJchouse  Piper  was  supposed  to  be  their  only  son,  and  he 

T  ^jy^*^     entered  into  sole  possession  of  the  freehold  house  in  Pall  Mall. 

CoMPAMY         Thomas  Piper  survived  his  two  co-trustees,  and  died  in  1851, 

Smart,      having  by  his  will  devised  all  his  trust  estates  to  Bobert  Monk- 

Juntse  Piper,  who  was  his  nephew. 

Bobert  MonTchouse  Piper  died  in  1863.  having  by  his  will  devised 
all  his  freehold  estate  to  the  use  of  his  wife,  Mary  Piper,  upon 
trust  to  receive  thereout  an  annuity  of  £500  during  his  life,  and 
subject  thereto  upon  trust  for  her  two  children,  B.  F.  Piper 
and  (7.  A,  Piper,  equally.  Mary  Piper  afterwards  married  O.  H. 
Brand. 

On  the  3rd  of  September,  1872,  B.  F.  Piper  and  C.  A.  Piper 
deposited  the  title-deeds  of  the  house  with  the  Plaintifis,  from 
whom  they  had  borrowed  a  sum  of  £5000.  The  deposit  was 
accompanied  by  the  following  memorandum : — 

''  To  the  British  MtUual  Investment  Company,  Limited. 

^<  Whereas  under  and  by  virtue  of  the  will  of  Bobert  Monkhouse 
Piper,  deceased,  we  are  entitled  to  the  freehold  of  the  premises 
known  as  No.  48,  Poll  MdU,  London:  Now  in  consideration  of 
your  discounting  a  promissory  note  for  £5000  made  by  us,  and 
payable  at  two  months*  date,  we  hereby  charge  our  interest  in  the 
premises  named  with  the  payment  of  the  said  sum  and  interest  at 
the  rate  of  £15  per  cent  per  annum  from  the  maturity  of  the 
said  promissory  note,  and  agree  to  execute  such  deed  or  deeds  for 
securing  the  said  moneys  as  you  may  prepare  or  require  us  to  sign, 
and  to  pay  your  solicitors'  charges  for  and  in  connection  with  the 
same. 

''  And  we  severally  declare  that  we  have  not  charged  or  in  any 
manner  incumbered  or  dealt  with  our  interest  in  the  premises 
No.48,PaZZilfa/?,upon  which  this  memorandum  constitutes  a  charge. 

''Dated  this  3rd  day  of  September,  1872. 

•'  Bobert  F.  Piper. 
"  Charles  A.  Piper.'* 

B.  F.  Piper  and  C.  A.  Piper  were  afterwards  adjudicated  bank- 
ruptSy  and  F.  B.  Smart  and  C.  L.  Nichols  were  respectively 
appointed  trustees  of  the  estate. 
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In  the  year  1873  a  bill  was  filed  by  Martha  Hooper  against       L.  JJ. 
Smarts  Nichols,  and  Mr.  and  Mrs.  Brandy  claiming  a  moiety  of  the       1875 
house  in  PaU  Mall^  on  the  ground  that  Robert  and  Ann  Lydia     bmm 
Piper  left  not  only  a  son,  B.  Monkhome  Piper^  but  a  daughter,  ^^''^al 
Jane  Mary  Piper ^  under  whom  the  Plaintiff,  Martha  Hooper^  de-    Compauy   . 
rived  title.    By  a  decree  in  this  suit  of  Hooper  v.  Smarts  which      Smaot. 
was  made  on  the  6th  of  July,  1874,  it  was  declared  that  on  the 
death  of  Ann  Lydia  Piper,  Martha  Hooper  became   equitably 
entitled  as  tenant  in  fee  simple  in  possession  to  an  undivided 
moiety  of  the  house  in  PaU  MaU,  and  that  the  Defendants  O.  H. 
Brand  and  Mary  Brand,  in  right  of  Mary  Brand,  were  trustees  of 
such  moiety  for  Martha  Hooper  and  her  husband  ;  and  also  that 
the  estate  of  jB.  Monkhouse  Piper,  deceased,  was  liable  to  account  to 
Martha  Hooper  and  her  husband  for  one  moiety  of  the  rents  and 
profits  of  the  said  house  received  by  B.  Monkhouse  Piper  from  the 
date  of  the  death  of  Ann  Lydia  Piper  to  the  date  of  the  death  of 
B.  Monkhouse  Piper,  and  also  to  pay  the  costs  of  Martha  Hooper 
and  her  husband,  and  of  0.  H,  Brand  and  Mary  Brand;  and  it 
was  also  declared  that  Martha  Hooper  and  her  husband  were 
entitled  to  a  charge  on  the  other  moiety  of  the  house,  to  which 
B.  Monkhouse  Piper  was  beneficially  entitled,  in  respect  of  the 
amounts  due  to  them  from  his  estate  when  ascertained. 

The  Plaintiffs  then  instituted  the  present  suit,  praying  for  a 
declaration  that  the  security  created  by  the  deposit  and  memo- 
randum of  the  3rd  of  September,  1872,  had  priority  as  to  the 
moiety  of  jB.  Monkhouse  Piper  over  the  charge  of  Martha  Hooper 
and  her  husband  and  of  Mr.  and  Mrs.  Brand,  under  the  decree 
in  Hooper  v.  Smart,  and  for  enforcing  their  security  in  the  usual 
manner. 

To  this  bill  the  Defendants  Martha  Hooper  and  her  husband 
demurred. 

The  Vice-Chancellor  considered  that  the  case  was  governed  by 
Carter  v.  Sanders  (1),  and  accordingly  allowed  the  demurrer  (2). 

(1)  2  Drew.  248.  tbe  assistance  I  possibly  could  have 

(2)  1875.  June  5.  from  counsel  in  the  course  of  the  argu- 
SiB  CuABLES  Hall,  V.C.  :—                     ments  before  me. 

The  question  in  this  case  has  been  In  my  view  this  case  must  be  taken 

very  ably  argued,  and  I  have  had  all      to  be  governed  by  the  case  of  Carter  v. 
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From  this  decision  the  Plaintiflb  appealed. 

Mr.  Dickifwmy  Q.G.y  and  Mr.  Phear,  for  the  Appellants : — 
The  daim  of  the  Respondent  is  a  simple  contract  debt  from  the 


Sanden  (2  Drew.  248).  Whether 
that  case  was  rightly  decided  or  not  is 
not  for  me  to  say.  It  was  decided  by 
a  yery  experienced,  able,  and  careful 
Judge,  who,  I  consider,  has  determined 
the  question  now  before  me.  It  is  not 
merely  that  he  has  decided  the  case,  but 
it  has,  as  I  consider,  been  the  receiyed 
law  of  real  property  from  the  time  of 
that  dedsion  up  to  the  present  time, 
and  has  neyer  been  denied  or  ques- 
tioned; and  I  cannot  but  think  and 
belieye  that  there  are  titles  depending 
upon  the  soundness  of  that  decision 
which  would  be  greatly  disturbed  if  I 
were  to  take  a  different  yiew  of  the 
law  and  express  a  different  opinion. 
There  may  yery  well  haye  been,  and 
probably  haye  been,  sales  made  under 
the  decree  of  the  Court  founded  on  the 
correctness  of  that  decision. 

It  is  said  that  the  reasoning  of  the 
learned  Yice-Ghanoellor  is  unsatisfac- 
toiy;  that  there  are  obseryations  in 
Oo<>pe  y.  Cremodl  (Law  Bep.  2  Oh. 
112,  122)  by  Lord  Chelms/ord  which, 
if  you  would  follow  out  the  matter 
by  close  reasoning,  would  lead  to  the 
oondnsion  that  the  Vice-chancellor 
was  wrong,  that  there  is  no  substantial 
distinction  between  a  conyeyance  of  an 
equitable  estate  and  a  security  created 
by  deposit  accompanied  by  a  memoran- 
dum of  charge  in  the  ordinary  way. 
For  the  purposes  of  my  judgment,  I 
consider  it  sufficient  to  say  that  the 
Vice-chancellor  was  of  that  opinion, 
the  case  before  him  being  that  of  a 
deposit  accompanied  by  a  memoran- 
dum; because,  although  that  is  not 
stated  in  the  marginal  note,  one  of  the 
two  adyances,  at  all  eyents,  was  ac- 


companied by  a  memorandum  of  de- 
posit    We  haye  not  got  the  terms  of 
the  memorandum,  and  it  might  be 
said  that  something  might  possibly 
turn  on  the  terms  of  the  memorandum. 
But  nothing  did  turn  on  them  ap- 
parently, according   to*  the  decision, 
because  the  Vice-Chancellor  did  not 
consider  it  depended  in  any  way  on  the 
terms  of  the  memorandum.    I  do  not 
know  whether  or  not  in  that  case  the 
memorandum  went  on  and  expressed  in 
terms  that  there  was  in  the  meantime  a 
charge.    I  refer  to  that  because  it  is  so 
in  this  particular  case,  and  the  memo- 
randnm  says  the  property  is  charged. 
That  would  be  a  yery  thin  and  fine 
distinction,  which,  in  the  absence  of 
authority,  I  should  not  be  disposed  to 
regard.    It  would  be  for  a  higher  tri- 
bunal than  this  to  make  that  a  distinc- 
tion.   As  I  haye  said,  that  being  laid 
down  as  the  kw  by  the  Vloe-Chan- 
cellor  in   the  year  1854,  now  for  a 
period  of  twenty  years  properly  has 
been   dealt   with   apparently  on  the 
footing  of  it.  Mr.  Bagshawe  has  referred 
to  one  yery  able  real-property  lawyer, 
who  lays  down  that  to  be  the  rule 
without  qualification.    It  is  laid  down 
in  like  manner  in  a  work  I  think  ten 
years  old  now— I  refer  to  Mr.  Joihtta 
WUliam^  work  on  Real  Assets.  We  haye 
therefore  got  that  stated  to  be  the  law.  I 
belieye  that  it  has  been  acted  upon  by 
real-property  lawyers,  and  that  this  is  a 
case  in  which  the  yiews  and  opinions  of 
conyeyancers  may  reasonably  and  pro- 
perly, and  should  be  had  regard  to, 
seeing,  as  I  haye  said,  that  probably  a 
different  yiew  of  the  law  would  disturb 
titles  which  haye  been  accepted  on  the 


VOL.  X.] 


GHANOEBT  APPEALS. 


671 


estate  of  Babert  Monkhause  Piper.  He  was  not  a  trustee  of  the 
rents  for  his  co-tenant;  it  is  simply  the  case  of  one  tenant  in 
common  not  haying  accounted  for  the  rents  to  his  co-tenant. 


L.JJ. 
1875 


fidth  of  that  being  tbe  law.  If,  how- 
oyer,  the  law  was  incorrectly  stated  at 
that  time  by  the  learned  Vice-chan- 
cellor, I  certainly  should  not  presume, 
if  I  had  an  opinion  different  from  it,  as 
to  which  I  say  nothing,  to  exercise  my 
own  judgment  and  opinion  upon  it ;  but 
I  myself  must  follow  it. 

lliere  is  another  point  rekting  to 
the  memorandum  of  charge  raised  by 
Mr.  Bagihawe^  as  to  which  it  is  not 
necessary  for  me  to  express  an  opinion. 
Hie  point  is,  whether,  upon  the  true 
constraction  of  the  memorandum,  it 
was  intended  to  charge  the  fee  simple 
in  possession  free  from  all  incum- 
brsnoes,  or  whether,  having  regard  to 
the  terms  of  it,  it  must  be  taken  to 
have  been  intended  to  charge  only  what 
the  actual  interest  was,  although  ac- 
companied by  a  representation  of  the 
interest  being  one  which  was  different 
from  what  it  was,  if  the  property  in 
queetion  could  be  considered  as  being 
subject  in  any  sense,  for  any  purpose, 
to  a  charge  of  debts.  Upon  that  there 
may  be  a  question.  If  Mr.  Bagshawe 
is  right  upon  that,  it  would  be  another 
answer  to  the  Plaintifils*  chiim ;  but  I 
give  no  opinion  whatever  upon  that. 
But  then  it  is  said,  if  that  be  so,  there 
is  no  debt  in  this  case.  I  cannot  accept 
that  view  as  correct  The  person  who 
is  alleged  to  be  the  debtor  was  a  person 
in  whom  the  property  had  become 
rested  by  devise  from  the  surviving 
trustee,  in  whom  the  property  was 
vested  in  trust  as  to  one  moiety  for 
Mrs.  Hooper,  He  remained  in  posses- 
sion of  the  entirety  of  the  property, 
having  the  legal  estate  as  to  a  moiety 
in  trust  for  Mrs.  Eooper ;  Mrs.  Hooper 
being  the  cestui  que  trtut,  he  being  the 


owner  of  the  legal  estate  as  devisee  of 
trust  estates  of  the  surviving  trustee. 
He  put  the  whole  of  the  rents  and  pro- 
fits of  the  entirety  of  the  estate,  being 
the  beneficial  owner  of  one  moiety,  into 
his  own  pockety  and  did  not  account'  for 
a  moiety  of  those  to  the  cottui  jfite  trusty 
Mrs.  Hooper.  In  that  state  of  things^ 
I  consider,  having  regard  to  the  law  of 
this  case,  that  there  would  be  a  receipt 
of  those  rents  by  him  as  trustee  on 
behalf  of  his  cestui  que  trud  which 
would  prevent  the  application  of  the 
Statute  of  Limitations  to  the  case ;  and 
if  that  were  so,  there  would  equally  be 
no  bar  as  against  his  assets,  whatever 
they  might  be,  personal  or  real,  as  from 
the  time  of  his  death.  As  to  this,  I 
refer  upon  both  points  to  the  case  of 
Ohee  V.  Bishop  (1  D.  F.  &.  J.  1S7X 
which  was  referred  to,  followed  and 
approved  by  Yice-Chanoellor  Qiffard 
in  BritiUbank  v.  Ooodwin  (Law  Rep. 
5  Eq.  645) ;  and  I  would  also  refer  to 
Woodhouse  V.  Woodhouse  (Law  Rep. 
8  Eq.  514),  before  Yice-Ghancellor 
Stuart,  as  bearing  on  the  general  ques- 
tion as  to  whether  the  statute  would 
run  under  such  a  state  of  circumstances 
as  this. 

Well,  then,  if  there  was  a  debt,  as  I 
say  there  was,  and  if  the  statute  is  out 
of  the  question,  then  the  creditor  having 
the  claim  made  a  claim  to  the  moiety 
of  the  estate,  and  at  the  same  time 
sought  to  recover  against  the  repre- 
sentatives of  the  debtor  the  rents  and 
profits  which  had  been  received  and 
not  properly  accounted  for.  That  suit 
was  apparently  a  suit  framed  in  the 
ordinary  way.  There  had  been  a  prior 
administration  suit,  in  which  the  claim 
to  these  rents  and  profits  might  have 
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Under  these  circumstances  we  contend  that  the  claim  of  Uie 
Appellant?,  as  lond  fide  equitable  alienees  of  the  assets  of  the 
debtor,  is  a  good  bar  under  the  statutes.  The  result  of  the  SkUtUe 
of  Fraudulent  Devises  (3  &  4  Wm.  &  M.  c.  14)  and  the  subse- 
quent statutes  (47  Geo.  3,  c.  74 ;  11  Geo.  4  &  1  Will.  4,  c.  47 ; 
and  3  &  4  Will.  4,  c.  104),  which  have  by  various  steps  granted 
the  same  remedies  to  simple  contract  creditors  as  to  specialty  cre- 
ditors, is  that  the  liability  of  the  lessee  or  devisee  is  only  per- 
sonal, and  that  the  creditor  cannot  follow  the  real  assets  into  the 
hands  of  a  bond  fide  alienee:  Bichardson  v.  Horton  (1) ;  Morley  v. 
Morhy  (2) ;  WhitwoHh  v.  Gaugain  (3) ;  Ex  parte  Baine  (4).  The 
only  question  in  this  case  is,  whether  this  applies  to  an  equitable 


been  brought  in,  but  it  was  not  brought 
in ;  and  there  was  the  question  about 
the  title  to  the  land  itself,  the  moiety 
in  question  ;  and  the  whole  thing  was 
brought  forward  in  one  suit,  and  the 
claim  was  established.  The  Defen- 
dants to  that  suit  were  the  proper  De- 
fendants according  to  the  practice  of 
the  Court,  even  having  regard  to  this 
title  or  interest  which  was  vested  in 
the  persons  claiming  under  this  deposit. 
I  take  it  they  were  the  right  parties  in 
point  of  form  to  the  suit.  Although,  no 
doubt,  this  question  which  has  been  dis- 
cussed before  me  was  not  disposed  of  in 
that  suit,  and  if  I  had  come  to  a  different 
conclusion  to  what  I  have^done  on  this 
main  question,  what  took  place  there 
would  not  preclude  the  Plaintiffs  here 
having  that  question  disposed  of,  yet 
it  was  a  claim  against  the  representatives 
and  a  claim  made  against  the  assets, 
this  property  being  undoubted  assets 
subject  to  this  question  of  alienation. 
That  being  so,  the  Court  dealt  with 
this  moiety  as  assets,  and  having  de- 
clared the  title  to  the  moiety  of  the 
land  itself,  went  on  ""as  against  the 
other  moiety  of  the  estate,  and  gave  an 
account  of  rents  and  profits,  and  a 
charge  against  those  assets.^ It  fol- 
lowed upon  that,  as  incidental  to  and 


consequent  upon  the  other  part  of  the 
decree,  that  the  costs  should  be  pro- 
vided for,  and  I  cannot  say  that  the 
costs  are  to  be  distinguished  so  that 
the  charge  of  rents  might  be  good 
against  this  deposit,  but  the  charge  of 
costs  not  good.  The  argument  is,  that 
the  substance  of  the  case  related  to  the 
moiety  itself,  and  not  to  a  claim  against 
assets.  That  is  a  very  ingenious  and 
refined  distinction,  but  I  cannot  have 
regard  to  it  and  split  this  decree  into 
two  parts  so  as  treat  those  persons  who 
have  asserted  this  claim  as  devisees  as- 
being  in  any  way  prior  to  the  claim 
under  that  decree. 

That  being  so,  it  seems  to  me  that 
these  demurring  parties  must,  in  re- 
spect of  the  only  interest  as  to  which 
they  are  made  parties  to  the  suit,  be 
considered  as  prior  in  interest  to  the 
Plaintiffs  in  this  suit,  prior  in  respect 
of  their  charge  on  the  moiety  in  ques- 
tion as  assets ;  and  having  that,  they 
are  not  proper  parties  to  a  suit  of  this 
description,  and  therefore  the  demurrer 
will  be  allowed. 

(1)  7  Beav.  112. 

(2)  5  D.  M.  &  G.  610. 

(3)  Cr.  &  Ph.  326. 

(4)  1  M.  D.  &  D.  492. 
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mortgage  by  deposit  of  title-deeds.    The  Vice-chancellor  held      L.JJ. 
that  he  was  boand  by  the  decision  of  yice-Chancellor  Kinderdey       I875 
in  Carter  v.  Sanders  (1),  where  it  was  held  that  a  deposit  of     bu^r 
title-deeds  by  the  heir  did  not  defeat  the  right  of  the  creditors  jj^^°^^ 
of  the  ancestor.    But  there  were  several  other  questions  in  that     Gompant 
case,  and  this  point  does  not  seem  to  have  been  much  considered.      Suabt. 
On  the  other  hand,  in  Coope  v.  Oresswdl  (2)  Lord  Ohdmsford  ex- 
presses  a  contrary  opinion,  although  it  was  not  necessary  to  decide 
the  point.    This  is  a  stronger  case  than  a  deposit  of  title-deeds  by 
an  heir  or  devisee  who  has  the  legal  estate,  for  here  the  interest  of 
the  devisees  who  deposited  the  deeds  was  itself  only  equitable ; 
and  this  Court  will  deal  with  an  equitable  alienation  of  an  equit- 
able estate  in  the  same  way  as  with  a  legal  alienation  of  a  legal 
estate. 

If  the  Defendants  have  any  claim,  they  cannot  have  the  whole 
of  their  debts  paid  out  of  their  asset.  A  great  part  of  the  assets 
have  been  already  distributed,  in  which  distribution  they  might 
have  participated,  and  their  claim  must  be  reduced  by  a  sum 
proportioned  to  that  amount:  Gillespie  y.  Alexander  (3) ;  Qreig 
V.  SomervUle  (4). 

Mr.  Boffshawe,  Q.C.,  and  Mr.  Wiffleaworth,  for  the  Defen- 
dants : — 

The  case  is  governed  by  Carter  v.  Sanders.  That  authority 
was  not  formally  overruled  in  Coope  v.  Cresswell,  and  it  has  been 
treated  as  binding  law  by  all  the  text  writers  since:  Davidson^s 
Conveyancing  (5),  DarPs  Vendors  and  Purchasers  (6),  and  WiUiame 
on  Beal  Estate  (7).  Our  title  depends  upon  the  3  &  4  WiU.  4, 
c.  104,  which  makes  the  land  **  assets  to  be  administered  in  Courts 
of  Equity  "  for  payment  of  all  debts.  That  must  mean  that  it  is 
to  be  considered  a  fund  specifically  set  apart  for  the  creditors. 
The  creditors  may  get  a  receiver  appointed,  and  take  the  land  out 
of  the  hands  of  the  heir  or  devisee.  The  creditor  has  a  double 
right ;  he  can  proceed  personally  against  the  heir  or  deviseOi  and 

(1)2  Drew.  248.  (4)  1  Ross,  ft  My.  338. 

(2)  Law  Rep.  2  Ch.  112, 122.  (6)  Vol.  it  p.  994. . 

(3)  3  Russ.  130.  (6)  4th  Ed.  p.  671. 

(7)Pige26.  ) 

Vol.  X.  2  Z  1 
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L.  JJ.       he  can  also  proceed  against  the  land,  and  this  right  to  the  land 

1875        has  always  been  treated  as  a  charge :  Hamev^s  Devisees'  Case  (1)  ; 

BuTSBH      Kinderley  v.  J&rvis  (2) ;  Bidgway  v.  Neivstead  (3).    The  equitable 

Mutual     mortgagee  must  therefore  take  subject  to  all  the  equities  of  the 

CoMPAKT     devisees.    But  we  also  contend  that  this  is  not  merely  a  simple 

Smabt.      contract  debt ;  our  claim  arises  out  of  a  breach  of  trust  by  the 

testator.    He  held  the  legal  estate  in  trust  for  Martha  Hooper, 

and  no  one  claiming  through  him  can  take  any  benefit  till  the 

breach  of  trust  is  made  good:  Morris  v.  Livie  (4);  Bamett  v. 

Sheffield  (5). 

Sib  W.  M.  James,  L  J.  :— 

In  this  case  I  am  of  opinion  that  the  order  of  the  Yioe- 
Chancellori  which  does  not  appear^  as  far  as  I  can  gather,  to 
have  been  altogether  in  accordance  with  his  own  opinion  on  the 
subject,  ought  to  be  discharged  and  the  demurrer  overruled.  The 
Vice-Chancellor  proceeded  entirely  upon  the  case  of  Garter  v, 
Sanders  (6),  a  decision  of  Yice-Ohancellor  Kinderdey  no  doubt 
entitled  to  great  respecti  as  every  decision  of  that  learned  Judge 
is.  But  that  decision  of  Vice-Chancellor  Kinderdey  was  pro- 
nounced by  him  certainly  in  very  few  words  and  without  reference 
to  the  case  of  Ex  parte  Baine  (7),  which  had  been  decided  pre- 
viously by  a  Court  of  co-ordinate  jurisdiction,  and  a  Court  very 
much  in  the  habit  of  dealing  with  cases  of  that  kind — cases  of 
equitable  charge — ^the  Court  of  Bankruptcy,  and  without,  appa- 
rently, giving  very  full  consideration  to  that  part  of  the  case,  that 
being  the  part  which  he  disposes  of  in  the  fewest  words. 

In  this  case  the  Vice-Chancellor  Ball  says,  not  only  that  he  takes 
that  case  as  an  authority  for  him,  which  no  doubt  it  was,  but  that, 
as  it  had  found  its  way  into  the  text-books,  he  might  possibly  be 
disturbing  titles  and  disturbing  the  holdings  of  property  if  he  were 
now  to  differ  from  and  overrule  that  decision.  I  am  bound  to  say 
I  have  been  considering  the  thing  all  through  the  argument,  and 
I  cannot  conceive  the  possibility  of  a  case  of  any  disturbance  of 

(1)  2  D.  M.  &  G.  366.  (4)  1  Y.  &  C.  Ch.  380. 

(2)  22  Beav.  1.  C5)  1  D.  M.  &  G.  371. 

(3)  3  D.  F.  &  J.  474.  (6)  2  Drew.  248. 

(7)  1  M.  D.  &  D.  492. 
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title  arising  from  the  overraling  of  that  case.     I  can  conceive  the       l.  jj.. 
case  of  persons  not  being  able  to  make  titles  as  easily  and  satis*        i875 
factorily  as  they  otherwise  could  by  reason  of  that  case  being  in     sunm 
the  way ;  but  I  cannot  conceive  any  person  having  ever  obtained     MmuAL 
a  title  based  on  that  decision.    Therefore  I  think  we  are  not  in     Oompaht 
any  way  governed  by  that  case,  or  to  be  deterred  from  the  inde-      smabt. 
pendent  determination  of  the  present  case  by  any  consideration       — 
of  the  time  that  has  elapsed  since  that  decision  was  pronounced 
by  Vice-chancellor  JKncZfirsIay  without  its  having  been  questioned, 
except,  indeed,  by  a  very  strong  and  clear  expression  of  opinion, 
certainly  not  necessary  for  the  decision  of  the  case  then  before  the 
Lord  Chancellor,  upon  the  very  same  point  in  Ooofe  v.  CresitvM  (1). 
Therefore,  being  free  from  any  difficulty  arising  from  the  length 
of  time,  we  have  to  consider  this  case  upon  principle  and  authority 
such  as  there  is  upon  the  question. 

Now  upon  principle  it  seems  to  me  scarcely  to  admit  of  much 
doubt.  The  right  of  the  Bespondents  to  follow  the  assets  of 
Robert  MonJchoiMe  Piper  is  entirely  an  equitable  right  It  is  a 
right  to  be  enforced  in  a  Court  of  Equity,  and  is  given  by  statute 
to  simple  contract  creditors  to  be  enforced  in  Equity,  in  exactly 
the  same  manner  as  under  the  old  law  specialty  creditors  were 
entitled  to  pursue  the  real  assets  of  their  deceased  debtors  in  a 
Court  of  Equity,  the  remedy  now  given  to  the  simple  contract 
creditor  being  the  equitable  remedy  which  this  Court  gave  for 
convenience  in  some  cases,  for  more  than  convenience  in  other 
cases,  to  the  specialty  creditor.  Now  beyond  all  question  the  Court 
of  Equity,  in  dealing  with  the  real  assets  of  a  deceased  debtor, 
never  considered  whether  those  assets  were  legal  or  equitable, 
but  dealt  with  the  substance  of  the  matter.  Then  when  it  dealt 
with  the  real  assets  they  were  always  subject  to  the  proviso  found 
in  the  statute  of  3  &  4  Wm.  &  M.  c.  14,  and  afterwards  repeated 
in  11  Greo.  4  &  1  Will.  4.  c.  47,  that  is  to  say,  that  the  alienation 
of  the  assets  by  the  heir  or  devisee  was  to  prevent  the  creditor 
from  following  those  assets  into  the  hands  of  the  alienee,  he  being 
a  londfide  alienee.  As  far  as  the  law  was  concerned,  the  right  at 
law  was  prevented  where  there  was  a  legal  alienation  by  that  aliena- 
tion.   It  appears  to  me,  following  out  the  analogy  and  extending 

(1)  Law  Bep.  2  Ch.  122. 

2  Z  2  1 
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the  remedy  against  equitable  estates^  that  this  Court  ought  to  treat 
an  equitable  alienation  as  having  exactly  the  same  effect  in  this 
Court  as  a  legal  alienation  would  have.  To  my  mind  the  alienar 
tion  that  is  made  in  this  case  by  an  instrument  not  under  seal,  an 
express  charge  upon  the  estate,  which  is  an  alienation  to  the  extent 
of  the  charge,  is  as  complete  for  all  purposes  in  this  Court  as  if  it 
had  been  made  in  due  form  by  an  instrument  indented  at  the  top 
and  sealed  at  the  bottom.  Those  forms  are  not  forms  which  this 
Court  has  ever  been  in  the  habit  of  considering  essential  in  dealing 
with  property.  The  property  is  assets  to  be  administered  by  this 
Court  There  is  that  which  in  this  Court  is  as  complete  an  aliena- 
tion of  it,  as  between  the  alienee  and  alienor,  as  if  it  had  been  made 
under  seal,  and  there  is  no  question  of  either  party  hating  or  ob- 
taining a  legal  estate  as  purchaser  for  valuable  consideration  with- 
out notice.  No  question  of  that  kind  arises,  no  legal  estate 
intervenes  here.  It  simply  is  that  the  one  man  has  a  right  to 
have  an  equitable  execution  against  the  estate  of  his  debtor,  in  the 
same  way  as  another  creditor  would  have  had  a  right  to  a  l^;al 
execution.  Then  another  creditor  says,  '*  Before  you  applied  for 
equitable  execution,  I  had  obtained  an  equitable  alienation."  In 
my  opinion  that  equitable  alienation  takes  precedence  of  the 
equitable  execution  which  the  man  was  entitled  to  have  by 
:a  suit  in  this  Court.  It  appears  to  me  that  the  Plaintiff  was, 
therefore,  right  in  saying  that  he,  the  equitable  alienee  has 
priority  over  the  equitable  judgment  creditor,  for  that  is  really 
what  it  comes  to.    That  is  the  first  point 

Then  it  is  said  there  is  a  difference  in  this  case  by  reason  of 
^his :  that  the  claim  has  arisen  out  of  a  breach  of  trust,  and  that 
the  deceased  debtor  who  committed  the  breach  of  trust  had  got  a 
trust  estate,  and  could  take  no  part  of  the  trust  estate  till  he  had 
paid  everything  to  his  cestui  que  trust ;  but  in  substance  it  was  a 
simple  contract  debt.  When  the  trust  estate,  by  the  operation  of 
the  devise,  vested  in  Bdbert  Monkhouee  Piper,  he  being  the  cestui  que 
trust  as  tenant  in  common  of  part  of  the  premises,  the  legal  estate 
and  the  equitable  estate  became  vested  in  him.  No  doubt  he  had 
A  dry  legal  estate  as  trustee  only,  and  it  was  a  mere  dry  legal 
estate,  for  there  was  no  duty  to  perform  as  trustee  for  the  other 
tenant  in  common.    They  are  in  substance  and  in  fact  tenants  in 
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oommoDy  one  having  the  legal  and  equitable  estate,  the  other      L.JJ. 
having  only  the  equitable  estate,  and  it  was  neither  more  nor  less       1875 
than  a  receipt  bv  one  tenant  in  common  of  the  rents  and  profits  of     bbitibh 
the  two  shares  of  the  two  tenants  in  common.  I^wnoMrT 

I  am,  therefore,  of  opinion  it  was  simply  a  debt.  Under  the  Oompaht 
circumstances  of  course  it  was  a  receipt  by  a  trustee  of  that  Smabt. 
which  belonged  to  another  man,  but  after  all  it  was  nothing  but  a 
debt»  and  it  must  be  treated  on  exactly  the  same  principle  as  any 
other  debt  due  from  a  deceased  person  would  be  treated,  and 
therefore  that  can  make  no  difference  in  the  order  that  ought  to 
be  pronounced. 

Sib  G.  Mbllish,  L  J. : — 

I  am  of  the  same  opinion.  I  entirely  agree  that  we  are  not 
precluded  by  the  authorities,  and  partictdarly  by  the  case  before 
yice-Chancellor  Einderdey,  from  considering  and  from  deter- 
mining for  ourselves  what  is  the  proper  decision  to  be  come  to  on 
this  no  doubt  very  important  point  which  is  raised  before  us. 

I  think  it  is  desirable  to  consider,  in  the  first  place,  what  is  the 
nature  of  the  liability  of  an  heir  or  a  devisee  for  the  debts  of 
the  ancestor  or  of  the  devisor.  Originally,  by  the  common  law,  an 
action  of  debt  could  be  brought  against  the  heir  upon  a  bond  or  a 
covenant  by  the  ancestor  which  was  expressed  in  terms  to  bind 
the  heir.  Then  he  could  plead  to  that  action  that  he  had  received 
nothing  by  descent,  or  that  he  had  parted  with  everything  that 
he  had  received  by  descent  before  the  action  was  brought,  and 
that  was  a  perfect  defence.  But  if  he  had  no  derence,  then  judg- 
ment was  obtained  against  him,  and  then  afterwards,  under  the 
SicUuie  of  Westminster,  the  execution  could  go  against  the  lands 
in  the  hands  of  the  heir.  Therefore  certainly  it  does  appear  to 
me  that  upon  principle  such  a  liability  did  not  constitute  a  charge 
on  the  land  until  the  judgment  was  actually  obtained ;  just  as  in 
the  case  of  a  debt  inter  vims,  a  man's  lands  were  not  charged  with 
his  ordinary  debts  until  a  judgment  was  obtained,  but  a  judgment 
was  a  charge  on  the  land  subject  to  its  being  registered ;  and  if 
an  equitable  mortgage  were  made  prior  to  obtaining  such  a  judg- 
ment, the  Court  of  Equity  protected  the  lands  against  the  subse- 
quent judgment  and  execution.    And  although  it  does  not  appear 
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L.  J  J.      that  there  is  any  anthority  on  the  point,  I  should  have  snpposed 

1875        upon  principle,  that  even  in  the  case  of  a  debt  which  bonnd  the 

Bbiush      ^^^  A^  common  law,  a  Court  of  Equity,  inasmuch  as  there  was 

iN^Smnunrr  ^^  charge  on  the  land  imtil  the  judgment  was  actually  obtained 

CovFAHT    against  the  heir,  would  have  protected  the  equitable  mortgagee 

^MABT.      from  the  heir  against  such  a  liability  and  execution.     In  fact 

I  cannot  see  why  a  man  should  be  more  liable  in  respect  of  the 

debts  of  his  ancestor,  qud  land,  than  he  is  liable  in  respect  of  his 

own  debts. 

That  being  so,  then  the  statute  of  Wtttiam  and  Mary  made  a 
variety  of  alterations.  In  the  first  place,  it  was  enacted  that  the 
heir  was  not  to  have  a  complete  defence  who  had  parted  with  Iiia 
land,  but  there  might  be  replication  that  he  had  received  the 
value,  and  then  the  value  might  be  recovered  from  him.  But 
that  was  accompanied  by  a  proviso  that  the  execution  should  not 
extend  to  the  lands  which  were  aliened,  still  keeping  up  the 
principle  that  there  was  no  actual  charge  until  the  judgment 
was  obtained.  When  by  the  further  statute  of  the  11  Geo.  4  & 
1  Will.  4  the  liability  was  still  further  extended,  the  same  prin- 
ciple was  carried  out,  and  it  was  provided  that  in  all  cases  where 
the  heir-at-law  would  be  liable  to  pay  the  debts  or  perform  the 
covenants  of  his  ancestor  with  regard  to  any  lands,  tenements, 
or  hereditaments  descended  to  him,  and  should  alien  or  make 
over  the  same  before  any  action  brought,  then  the  heir-at-law 
was  to  be  answerable  for  the  debt,  but  the  lands  honafide  aliened 
before  action  brought  were  not  to  be  liable  to  such  execution. 
Then  followed  the  3  &  4  Will.  4,  c.  104,  which  simply  says  that 
all  the  lands  of  which  a  man  was  seised  in  fee  simple  shall  be 
equitable  assets  for  the  payment  of  his  debts,  and  shall  be  liable 
in  the  same  manner  as  the  lands  were  liable  for  the  debts  for 
which  the  heir  was  bound.  That  being  so,  it  appears  to  me 
the  same  principle  is  carried  out  all  through,  and  that  there  is 
no  actual  charge  until  either  a  judgment  is  obtained  at  law  or 
a  decree  is  obtained  in  equity;  and  therefore  upon  principle, even 
if  a  devisee  had  the  legal  estate  devised  to  him,  still  the  Court 
of  Equity  would  protect  an  equitable  mortgagee  from  him. 
Nor  do  I  think  there  is  any  difference  between  an  equitable 
mortgage  which  proves  to  be  an  actual  assignment,  and  an  equi- 
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table  mortgage  by  deposit  of  title-deeds  with  a  written  charge.    I       L.  JJ. 
think  it  would  be  very  absurd  to  make  any  distinction  between       i875 
the  two.  BBinsH 

But  I  quite  agree  with  what  the  Lord  Justice  has  said,  that  it  j^^^^ 
is  not  really  necessary  for  us  to  decide  that  point  in  this  case,  or    Gompavt 
to  go  to  that  extent,  because  here  the  Defendants  themselves  claim      Smavt.  j 
merely  an  equitable  right,  and  the  persons  who  deposited  the  ^ 

deed  and  the  mortgagors  themselves  have  only  an  equitable  right. 
Applying  the  6th  section  of  11  Geo.  4  &  1  Will.  4^  c.  47,  to  that 
case,  I  do  not  see  how  it  is  possible  to  hold  that  a  Court  of 
Equity  will  extend  the  charge  of  lands,  tenements,  and  heredita- 
ments to  equitable  lands,  tenements,  and  hereditaments,  and  then 
at  the  same  time  exclude  the  proviso,  that  if  that  equitable  interest 
has  been  hond  fide  parted  with  before  action  brought,  that  aliena- 
tion shall  preyail.  I  also  think  that  this  is  the  most  desirable 
conclusion  to  come  to,  because  the  simple  consequence  of  the  other 
decision  would  be  that  at  no  time  can  a  devisee  or  heir-at-law 
borrow  money  on  equitable  mortgage,  and  in  every  case  where  he 
borrows  money  on  equitable  mortgage,  if  a  mortgagee  vnshes  to 
be  safe,  he  will  have  to  inquire  whether  there  were  any  debts  due 
from  the  devisor  or  ancestor,  a  fact  which  he  had  no  possible 
means  of  inquiring  into.  He  could  not  even  rely  on  a  decree, 
which  there  is  in  this  case,  declaring  that  these  persons  are 
equitably  entitled.  Therefore  I  entirely  agree  that  this  demurrer 
should  be  overruled,  I  might  also  add  that  I  quite  agree  with 
what  the  Lord  Justice  has  said  on  the  other  point,  to  which  I  do 
not  think  it  necessary  to  add  anything. 

Solicitors  for  the  Plaintiff:  Messrs.  Barnard  &  Go. 
Solicitors  for  the  Defendants:  Messrs.  Ridsdale,  Craddock,  & 
Bidsdale. 
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L  jj^  UMPREVILLE  v.  JOHNSON, 

m5  [1873    U.    19.] 

July  6.  Mi^'oinder — Nuisance-^  Injunction — Form  of  Decree — Coitt, 

Two  owners  of  distinct  properties  joined  as  Plaintiffs  in  a  snit  to  restraii* 
a  nnisanoe.  The  Court  considered  that  a  sufficient  case  of  nuiBanoe  had,  in 
the  oase  of  the  first  Plaintiff,  not  been  made  out,  but  in  the  case  of  the- 
second  Plaintiff  had  been  made  out.  A  decree  was  made  for  an  injunction  so- 
far  as  regarded  the  second  Plaintiff,  and  for  the  Defendant  to  pay  him  his 
costs ;  the  bill  as  regarded  the  first  Plaintiff  to  be  dismissed,  and  the  oo6t» 
occasioned  by  the  addition  of  the  first  Plaintiff  to  be  deducted  from  th& 
costs  so  to  be  paid  by  the  Defendant. 

Decree  of  Bcunm,  V.C.,  varied. 

IHE  bill  in  this  case  was  filed  by  Mr.  8.  C.  UmfremUe  and  the 
Bev.  F.  Murray  against  the  owner  of  certain  cement  works. 

Mr.  UmfrevUle  owned  and  resided  at  a  very  valnable  estate 
called  Inffress  Ahbey,  near  Oreenhiths,  about  1300  yards  from  the 
cement  works.  He  had  also  a  farm,  which  was  very  valuable  for 
building  purposes,  and  on  which  one  villa  had  already  been  built, 
situated  about  1100  yards  from  the  cement  works. 

Mr.  Murray  was  rector  of  Stone^  near  Qreenhiihey  and  resided  in 
the  rectory,  which  was  about  400  yards  from  the  cement  works.. 
The  Defendant  had  in  1873  begun  to  build  large  works  for  manu- 
facturing cement,  and  alleged  that  the  process  on  which  he  intended 
to  make  cement  woxdd  not  produce  any  nuisance,  but  the  Plaintiffs 
alleged  that  the  smoke  and  acids  evolved  in  the  process  must  be 
injurious;  and  the  bill  prayed  that  the  Defendant  might  be  re- 
strained from  building  works  for  the  manufacture  of  cement  so 
as  to  occasion  damage  or  annoyance  to  the  Plaintiffs,  or  either  of 
them,  as  owner  of  Ingress  AVbey  and  rector  of  Stone. 

Before  the  suit  came  to  a  hearing,  the  cement  works  were  in 
operation,  and  a  great  deal  of  evidence  was  given  on  each  side  as 
to  the  amount  of  damage  of  annoyance  to  the  two  Plaintiffs. 

The  yice-Chancellor  Ba4um  granted  an  injunction  generally  (1). 

The  Defendant  appealed. 

(1)  1876.  April  28.  would  be  iujurions  to  the  Pldntiffs,. 

SiB  James  Bacon,  y.C,  after  express-  and  that  the  Defendant  must  be  re- 
ing  his  opinion  that  the  cement  works     strained,  continued  :^* 
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Mr.  Sauthffoie,  Q.C.,  Mr.  Eddis,  Q.C.,  and  Mr.  C.  T.  Simpson,      L.  JJ. 
for  the  Defendant.  ig75 


Mr.  Kay,  Q.C.,  Mr.  Jackson,  Q.C.,  and  Mr.  Jason  8miff^,  for  the         «. 


Plaintiffs. 

Theib  Lordships  came  to  the  oondusion  on  the  evidence  that 
Mr.  Murratf*s  property  would  be  sabstantially  injured  by  the 
cement  works,  but  that  Mr.  UmfrevUle's  property,  being  more 
distant,  would  not  be  substantially  injured,  and  their  Lordships 
made  the  following  decree : — 

That  the  decree,  dated  28ih  April,  1875,  so  far  as  the  eame  affects  the  Plain- 
tiff Un^freviUe,  be  reverBed,  and  in  lieu  thereof,  their  Lordflhipe  being  of  opinion 
that  the  case  of  UmfirevtUe  as  made  out  by  the  bill  had  failed,  order  that  so  much 
of  the  said  bill  as  relates  to  UmfrtmUe  do  stand  dismissed  as  against  the  Defen- 
dant with  costs,  so  far  as  they  have  been  occasioned  by  reason  oiJJmfreviUe 
being  made  a  Plaintiff  in  this  cause ;  and  the  Taxing  Master  is  to  reduce  the  costs 
by  the  said  decree  directed  to  be  paid  by  the  Defendant  to  the  Plaintiffs  by  the 
amount  whereby  the  Plaintifis'  costs  were  increased  by  reason  of  UmfrtviUe 
being  a  Plaintiff  in  this  cause,  and  from  the  said  costs  so  reduced  to  deduct  the 
proportion  of  costs  payable  by  Uf^freviUe  to  the  Defendant,  and  also  the  sum  of 
£20  after  moitioned ;  but  in  other  respects  their  Lordships  did  affinn  the  decree. 

Order  the  £20  deposit  to  be  paid  to  the  Plaintiff  Murmy, 

Solicitor  for  the  Plaintiffs :  Mr.  W.  A.  Plunhetl. 
Solicitors  for  the  Defendant :  Messrs.  Harrison. 


JOBHSON. 


I  think  there  is  no  ground  whateyer  the  objection  which  has  been  taken  on 

to  sustain  the  objection  on  the  score  of  the  score  of  misjoinder, 
misjoinder.    The  interest  of  Mr.  Urn-         And  His  Honour  granted  an  injunc- 

freviUe^  no  doubt,  is  less  than  that  of  tion  restraining  the  Defendant  from 

Mr.  Murray^  but  Plaintiffs  with  a  com-  erecting  or  building  in  or  about  the 

mon  interest  may  well  join,  and  these  premises  purchased  by  him  any  fac- 

Plaintiffs  do  complain  of  a  common  tory,    kilns,   furnaces,   chimneys,   or 

injury.    No  injustice  can  be  done  to  works  for  the  manufacture  of  cement 

the  Defendant  by  the  joining  of  the  or  chemicals,  or  from  burning  chalk  or 

Plaintifis.    The  evidence  shews  that  manufacturing  cement  or  chemicals,  or 

the  nuisance  reaches  to  Ingreu  Park,  doing  or  suffering  any  other  act  or 

though  it  is  much  less  strong  as  to  any  process  to  be  carried  on,  in,  or  about  the 

injury  that  has  been  done  there.    But  same,  so  as  to  cause  or  occasion  a  nui- 

whether  much  or  little,  the  injury  does  sanoe  to  the  Plaintiffs,  or  either  of  them, 

reach  Ingress  Park,  Mr.  UmfremUe  has  as  the  owner  of  Ingress  Abbey,   or 

as  good  a  right  to  be  protected  as  Mr.  Western  Cross  Farm,  or  of  the  rectory 

Murray,  and  I  cannot  think  that  there  of  Stone  respectively.    The  Defendant 

is  any  ground  whatever  for  entertaining  to  pay  the  costs  of  the  suit 
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L.  JJ.  WOOD  V.  SAUNDERS. 


1876 
May  4,  5. 


[1873    W.     146.] 
Easernmt-^ChangeofCcndiHon — Beasonahle  Use^Deed^-OMertd  Words, 

Where  an  easement  to  land  has  heen  granted,  the  use  of  that  easement 
will  he  restricted  to  a  reasonahle  use  for  the  purpose  of  the  land  in  the  con- 
dition in  which  it  was  when  the  grant  was  made. 

Decree  of  EaU,  Y.C,  affirmed  with  a  variation. 

JdT  an  indenture  of  lease  dated  the  9th  of  June,  1870,  Xr.  B. 
Knight  Bruce,  and  H.  Saunders  and  his  trustees,  demised  to 
WiUiam  Wood  the  mansion  and  grounds  near  Boehampton,  called 
the  Priory,  with  the  out-offices,  gardens,  and  pleasure-grounds 
thereto  belonging,  containing  9a.  2b.  8p.  or  thereabouts;  together 
with  the  free  passage  and  running  of  water  and  soil  in  and  to  the 
existing  cesspool^  and  in  and  through  all  the  drains,  sewers,  and 
watercourses  then  constructed  or  thereafter  to  be  constructed 
through  the  adjoining  property  of  the  said  L.  B.  Knight  Bruce,  for 
the  term  of  two  years ;  and  by  the  same  indenture  the  lessee  had 
the  option  of  purchasing  the  premises  for  £10,000.  The  lessee 
exercised  that  option,  and  by  an  indenture  dated  the  21st  of  May, 
1872,  L.  B.  Knight  Bruce  and  the  trustee  of  ^a  term  granted  and 
released  unto  WiUiam  Wood,  his  heirs  and  assigns,  all  that 
messuage  or  mansion-house  situate  near  Boehampkm,  in  the  parish 
of  Putney,  in  the  county  of  Surrey,  called  the  Priory,  being  the 
hereditaments  comprised  in  the  thereinbefore  stated  lease  of  the 
9th  of  June,  1870,  with  the  out-offices,  stables,  buildings,  gardens, 
and  pleasure-grounds  thereto  belonging  •  .  •  .  together  with  the 
free  running  of  water  and  soil  in  and  to  the  existing  cesspool,  and 
in  and  through  all  the  drains,  sewers,  and  watercourses  con- 
structed or  thereafter  to  be  constructed  through  the  adjoining 
property  of  the  said  L.  B.  Knight  Bruce,  his  heirs  or  assigns ;  and 
together  with  all  buildings,  ditches,  ways,  sewers,  drains,  water- 
courses, liberties,  privileges,  easements,  and  appurtenances  what- 
soeyer  to  the  said  messuage  and  premises  belonging,  or  in  anywise 
appertaining,  to  have  and  to  hold  the  hereditaments  and  premises 
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thereby  assured  unto  and  to  the  use  of  W.  Wood,  his  heirs  and       L.  JJ. 
assigns  for  ever.  1875 

The  only  cesspool  then  existing  on  the  adjoining  property  of      wood 
Xr.  B.  Knight  Bruce  was  an  open  ditch  or  moat,  at  a  distance    ^^jTmaM. 

of  150  yards  from  the  Priory  Bouse,  and  the  only  drains,  sewers^        

or  watercourses  then  constracted  were  drains  which  conyeyed  the 
water  or  soil  from  the  Priory  House  to  the  above-mentioned  ditch 
or  moat. 

At  the  dates  of  the  lease  and  of  the  conyeyance  the  Priory 
Bouse  was  adapted  for  about  twenty-five  inmates,  and  a  part  only 
of  the  drainage  from  the  house  ran  into  the  ditch  or  moat.  In 
1873,  W.  Woods  altered  the  drains  and  made  them  all  discharge 
into  the  ditch  or  moat.  He  also  enlarged  the  house,  and  turned  it 
into  a  lunatic  asylum,  in  which  nearly  150  persons  were  resident 
The  consequence  was  a  large  increase  in  the  volume  of  night-soil 
and  drainage,  creating,  as  the  Defendant  Saunders  alleged,  an 
intolerable  nuisance. 

The  Defendant  Saunders  appeared  to  be  in  possession  of  the 
cesspool  in  question  and  of  the  other  lands  of  L.  B.  Knight  Bruce 
under  an  agreement  made  with  JL.  B,  Knight  Bruce  for  granting 
building  leases,  and  had  taken  proceedings  against  the  Plaintiff 
Wood  in  respect  of  the  drains  as  for  nuisance,  and  had,  as  the 
Plaintiff  alleged,  threatened  to  stop  up  the  drains  from  the 
Priory. 

The  Plaintiff  thereupon  filed  the  bill  in  this  suit  to  restrain  the 
stopping  up  of  the  drains. 

An  injunction  was  granted  on  motion  on  the  usual  undertaking 
for  damages.  At*  the  hearing  of  the  suit  the  yice-Chancellor 
Ball  granted  an  injunction  to  restrain  the  Defendant  from  in  any 
manner*^  preventing  the  free  use  and  passage  of  water  and  soil  in 
and  to  the  existing  cesspool  in  the  bill  mentioned ;  but  this  order 
was  only  to  protect  the  Plaintiff  in  the  reasonable  use  of  such 
cesspool  to  the  extent  to  which  the  same  was  used  prior  to  the 
date  of  the  lease  (1). 

(1)  1876.  March  2.  partly  wrong.    The  queation  was  as  to 

Sni  Chables  Hall,  V.C.,  ezpreaaed  the  right  conferred  by  the  grants  and 

his  opinion  that  the  PUintiff  and  the  His  Honour  agreed  with  the  Defendant 

Defendant  were  each  partly  right  and  that  the  right  of  the  Plaintiflf  was  not 
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The  Defendant  appealed. 


[L.B. 


Wood  ^*  Chreene,  Q.C.,  Mr.  Chittiff  Q.C.,  and  Mr.  Warminfftan,  for  the 

••  Defendant : — 

SAXJKDEBf. 

^"^  The  Plaintiff  has  enormoasly  enlarged  his  house,  he  has  also 


enlarged  by  the  grant,  but  stood  aa  it 
was  at  the  date  of  the  lease. 

The  question,  therefore,  to  be  deter- 
mined was,  what  was  the  oonstruction 
of  the  lease  as  granting  a  right  during 
the  continuance  of  that  tenancy.  It 
was  argued  on  behalf  of  the  Defendant 
that  it  was  not  to  be  construed,  as  an 
ordinary  grant.,  most  strongly  as  against 
the  grantor,  but  that  the  onus  lay  upon 
the  owner  of  the  dominant  tenement  to 
shew  that  he  had  the  right  irrespective 
of  any  such  rule  of  construction.  But 
there  was  no  authority  cited  in  favour 
of  that  proposition  as  applicable  to 
an  easement  created  by  grant.  The 
cases  referred  to  were  cases  of  ease- 
ments originating  by  user.  No  doubt 
that  was  ordinarily  supposed  to  be 
under  a  grant,  but  there  were  not  in 
those  cases  the  terms  of  the  grant  to 
be  construed,  which,  according  to  the 
ordinary  rule,  as  between  grantor  and 
grantee  were  to  be  construed  most 
strongly  against  the  grantor. 

There  were,  however,  authorities 
which  were  clearly  the  other  way.  In 
WUliama  v.  James  (Law  Rep.  2  C.  P. 
577,  682X  Mr.  Justice  FtZ2es  expressly 
laid  down  the  law  to  be  so  in  the  case 
of  an  easement,  and  the  Vice-chan- 
cellor Matins^  in  United  Land  Cam' 
pany  v.  Great  Eastern  RaUvoay  Com- 
pany (Law  Rep.  17  £q.  158,  162), 
referring  to  the  case  of  South  Metro- 
pditan  Cemetery  Company  v.  £den 
(16  C.  B.  42),  lud  down  the  same  rule 
for  construing  grants  of  easements. 

In  this  detd,  however,  there  was 
quite  enough  to  enable  the  Court  to 


put  a  construction  upon  it  without 
resorting  to  any  such  rule.  Uis  Honour 
then  stated  and  commented  on  the 
words  of  the  deeds,  observing  that  in 
the  conveyance  there  were  the  usuaI 
general  words,  which  were  almost  al* 
ways  unmeaning,  and  sometimes  con- 
tained a  reference  to  easements  which 
had  been  extinguished. 

The  Defendant  had  denied  that  this 
ditch  was  the  cesspool  in  question,  but 
in  that  on  the  evidence  he  had  fiiiled. 
He  had  also  failed  to  prove  the  repre- 
sentations which  he  alleged  had  beeu 
made  to  him  by  the  Plaintiff  as  to  the 
use  to  be  made  of  the  Friary.  Theru 
had  been  a  stipulation  in  the  lease  that 
the  buildings  were  not  to  be  altered 
without  the  lessor's  consent,  which  ma 
never  asked  for.  The  right  to  the  pas- 
sage of  soil  was  not  an  unrestricted 
right,  but  was  at  that  time  to  some 
extent  limited,  as  the  mansion-house 
could  not  be  enlarged  without  the  con- 
sent of  the  lessor,  and  it  must  be  hekl 
that  the  grant  was  on  the  same  terma 
as  the  lease.  The  words  as  to  the 
passage  of  soil  could  not  be  hdd  to 
apply  to  any  additions  to  the  buildings. 
The  Plaintiff,  therefore,  had  not  maile 
out  a  right  to  the  passage  of  soil  and 
water  from  the  building  in  its  enlarged 
state.  It  had  beeu  said  that  the  right 
must  be  construed  with  regard  to  the 
size  of  the  pipe  or  ditch,  but  there  was 
no  authority  for  that  proposition.  In 
ascertaining  the  extent  of  the  right  of 
user  of  a  road  when  the  condition  of 
the  adjoining  property  has  been  altered, 
the  fact  that  there  was  plenty  of  room 
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abolished  his  own  cesspools  and  now  sends  his  drainage  directly       L.  JJ. 
<lown  to  the  ditch.    He  must  at  all  events  be  confined  to  such  a        1875 
iise  of  the  drains  and  cesspool  as  he  had  at  the  time  of  the  grant :       wood 
Allan  V.  Gomme  (1) ;  CawhweU  y.  BusseU  (2) ;  Harvetf  v.  Waliers  (3) ;    gj^uJiras. 

and  as  the  stuff  cannot  be  separated  the  Defendant  has  a  right        

to  stop  the  whole.  The  Plaintiff  is  clearly  a  wrongdoer,  and  the 
Defendant  has  a  right  to  stop  him  until  he  cuts  off  the  additional 
flow :  Chle  on  Easements  (4) ;  Janes  t.  Tapling  (5).  Benahaw  y. 
JBean  (6)  proceeded  on  a  mistaken  principle.  At  all  events  the 
injunction  is  too  large. 

Mr.  Lindley,  Q.C.y  Mr.  TindcU  Atkinson,  and  Mr.  /.  E.  B.  Browne^ 
for  the  Plaintiff. 

Theib  Lordships  expressed  their  concurrence  in  the  construc- 
tion which  the  yice-Chancellor  Hall  had  put  upon  the  grant,  but 
tliought  that  the  decree  ought  to  be  varied,  and  made  a  decree  as 
follows*: — 

Cwr.  The  Plaintiff  by  his  counsel  submitting  to  this  order: 


in  the  road  had  never  been  taken  into     milar  questions  might  no  doubt  arise 
consideration.     The   right   must   be     in  this  case,  as  the  owner  of  the  < 


measured  according  to  the  principle  mont  might  send  down   so  krge  a 

kid  down  by  Mr.  Justice  WiUeBin  WU-  quantity  as  not  to  leave  room  for  the 

liamB  Y.  Jameg  (Law  Bep.  2  G.  P.  577),  quantity  sent  by  the  owner  of  the 

us  a  reasonable  use  for  the  purpose  of  land,  but  this  would  probably  be  of 

the  land  in  the  condition  in  which  it  was  much  less  importance, 

when  the  user  took  place,  that  is,  in  The  Defendant  was  wrong  as  re- 

the  case  of  this  mansion*  in  the  state  garded  his  contention  as  to  the  cesspool, 

in  which  it  was  when  the  grant  was  and  the  Plaintiff  was  right  in  his  claim 

made.    The  matter  must  however  be  to  use  the  moat  or  ditch  as  a  cesspool, 

looked  at  reasonably,  and  no  small  ad-  but  not  to  the  extent  to  which  he  had 

<)ition  to  the  house  would  be  improper,  claimed.    The  Plaintiff  would  therefore 

Here  there  had  been  a  very  large  in-  have  no  costs,  and  there  would  be  no 

urease.  inquiiy  as  to  damages  suffered  by  the 

It  had  also  been  argued  that  the  Defendant, 

easement  must  be  measured  by  the  (1)  11  A.  &  E.  759. 

<iuantity  which  the  ditch  would  con-  (2)  26  L.  J.  (Ex.)  84. 

tain,  but  there  was  no  authority  for  (3)  Law  Bep.  8  0.  P.  162. 

«uch  a  doctrine,  which  would  give  rise  (4)  Page  581. 

te  very  difficult  questions.    Some  si-  (5)  12  C.  B.  (N.S.)  826,  845.  \ 

(6)  18  Q.  6. 112. 


V. 

Saunders, 
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L.  JJ.  That  the  decree  be  varied  and  do  stand  as  follows : — That  an  in- 
1875  junction  be  awarded  to  restrain  the  Plaintiff  from  allowing  the 
Wood  drainage  from  the  additional  buildings  erected  by  him  to  go  into 
the  cesspool  in  the  bill  mentioned.  Restrain  the  Defendant  from 
preventing  the  free  passage  of  water  and  soil  into  the  existing 
cesspool^  being  the  moat  or  ditch  in  the  bill  mentioned.  No 
inquiry  as  to  damages :  no  costs  to  either  party. 

Solicitors    for    the  Plaintiff:    Messrs.   Lemprierey   Turner,   it 
Clayton. 
Solicitor  for  the  Defendant :  Mr.  A.  O,  Diiian. 


L.JJ.  UNITED  LAND  COMPANY  v.  GREAT  EASTERN 

1876  RAILWAY  COMPANY. 

Myn.  [1872    U.    4.] 

Railway  Company — Levd  Cnmings — Eaaement — Change  of  Condition, 

Lands  were  bought  by  the  Crown  under  an  Act  enabling  the  Crown  to 
buy  lands  for  the  purpose  of  fortifications,  bat  providing  that  the  lands  were 
not  to  be  built  upon  or  sold.  By  an  Act  authorizing  a  railway  to  be  made 
through  these  lands,  the  railway  company  were  obliged  to  make  level  cross- 
ings giving  access  to  part  of  the  lands  then  a  marsh  or  pasture. 

The  Crown,  under  the  authority  of  a  subsequent  Act,  sold  a  part  of  the 
lands,  and  the  purchasers  proposed  to  build  houses  thereon : — 

Heildf  that  the  purchasers  could  build  houses  thereon,  and  that  the  occu- 
piers of  the  houses  would  be  entitled  to  make  use  of  the  level  crossings,  and 
an  injunction  granted  against  obstruction  of  the  level  crossings,  but  not  so  as 
to  prevent  the  company  from  using  the  railway  for  the  reasonable  working  of 
their  traffic. 

Decree  of  Malins,  Y.C,  affirmed,  with  a  variation. 

XHE  Crown  had,  under  8  Anne,  c.  21,  acquired  certain  lands 
near  Harwich  for  the  purpose  of  fortifying  the  harbour  of  Harmeh. 
The  Act  contained  a  provision  that  no  private  buildings  should  be 
erected  on  the  lands  so  acquired,  and  that  they  should  be  inalien- 
able from  the  Crown,  and  should  not  be  demised  except  during 
pleasure. 
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By  the  Act  10  &  11  Vict  c  clxxy.  the  Eastern  Union  BaUway 
Company  was  empowered  to  make  a  railway  to  Harwich^  and  for 
that  purpose  to  take  lauds  in  the  usual  manner.  Some  of  the 
lands  so  to  be  taken  were  Crown  lands^  so  acquired  as  above  men- 
tioned, and  by  the  19th  section  of  the  Act  it  was  enacted  that 
''  the  said  company  shall  and  they  are  hereby  required,  at  their 
own  costs  and  charges,  to  make  and  construct  such  conyenient 
communicatiions  across,  oyer,  or  under  the  said  railway,  where  it 
shall  be  carried  through  or  oyer  the  lands  of  Her  Majesty  as  shall 
in  the  judgment  of  the  Commissioners  for  the  time  being  of  Her 
Majesty's  Woods,  Forests,  Land  Beyenues,  Works,  and  Buildings, 
be  necessary  for  the  conyenient  enjoyment  and  occupation  of  the 
lands  of  Her  Majesty ;  and  such  communications,  when  so  made, 
shall  at  all  times  be  kept  in  good  order  and  repair  by  and  at  the 
expense  of  the  company." 

The  railway  was  accordingly  made  through  and  upon  the  lands 
of  Her  Majesty,  and  four  leyel  crossings  were  made  to  the  satis- 
faction of  the  Commissioners  of  Woods  and  Forests  oyer  the 
railway  where  it  was  carried  through  the  lauds  of  Her  Majesty,  two 
of  them  being  thirty  feet  and  two  of  them  being  twenty  feet  wide. 

The  conveyance  by  the  Crown  to  the  railway  company  did  not 
describe  the  crossings,  but  recited  only  that  the  works  had  been 
completed,  and  contained  a  covenant  by  the  company  to  keep  the 
crossings  in  repair. 

At  the  time  when  the  Act  was  passed,  and  for  several  years 
afterwards,  a  great  part  of  the  lands  on  the  west  side  of  the  rail- 
way, access  to  which  was  obtained  by  means  of  these  level  crossings, 
was  marsh  or  pasture  lands  merely. 

In  1866  the  Commissioners  of  Woods  and  Forests  agreed  to  sell 
to  the  Harmch  Harbour  Company  a  part  of  the  Crown  lands  on 
the  west  of  the  railway,  together  with  certain  rights  of  way  over 
the  Crown  lands  and  the  use  of  two  of  the  level  crossings. 

By  the  Harwich  Harbottr  (Reelamaiion  of  Land)  Act,  1866,  this 
agreement  was  confirmed,  and  it  was  declared  that  all  covenants 
and  agreements  therein  contained  on  the  part  of  the  Commissioners 
of  Woods  and  Forests  should  be  binding  on  her  Majesty  and  her 
successors,  and  should  be  binding  on  the  company. 
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By  an  indentnre  dated  the  Ist  of  Noyember,  1871,  the  Coininis- 
sioners  of  Woods  and  Forests  and  the  Harwieh  Harbour  Company 
released  and  conveyed  the  lands  agreed  to  be  sold  to  the  Harwich 
Harbour  Company y  with  the  rights  of  way  and  the  use  of  the  level 
crossings,  to  the  United  Land  Company. 

The  United  Land  Company  had  pablished  a  notice  offering  a 
part  of  these  lands  for  sale  in  building  lots,  whereupon  the  Great 
Eastern  Baihoay  Company  (who  had  acquired  the  Eastern  Union 
Raihoay)  gave  notice  to  the  United  Land  Company  that  the  level 
crossings  were  not  to  be  used  by  the  owners  of  any  of  the  houses 
so  to  be  buili  The  railway  company  also  left  trucks  for  many 
hours  consecutively  across  the  level  crossings,  thereby  completely 
blocking  them  up,  and  sometimes  kept  the  gates  locked. 

The  United  Land  Company  filed  the  bill  in  this  suit  against  the 
railway  company,  praying  that  the  railway  company  might  be  re- 
strained from  obstructing  the  Plaintiff  company  or  their  tenants 
from  the  free  use  of  the  level  crossing?. 

The  Yice-Chancellor  Maline  granted  an  injunction,  as  re- 
ported (1),  and  the  Defendants  appealed. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Smart,  for  the  Appellants : — 

The  Plaintiffs  have  only  the  right  to  use  the  crossings  in  the 
same  way  as  they  would  have  been  used  when  the  Act  was  passed : 
Beg.  V.  Broum  (2).  The  company  will  be  unable  to  carry  on  their 
tra£Sc  if  these  crossings  are  to  be  in  continual  use  by  all  the 
occupiers  of  these  houses  to  be  built.  If  such  a  state  of  things 
had  existed  at  the  time,  probably  no  such  crossings  would  have 
been  given:  Williams  v.  James  (3);  AUan  v.  Oomme  (4);  Cow- 
ling  V.  Higginson  (5).  The  Crown  was  only  to  have  the  usual 
accommodation  works  of  agricultural  land.  Moreover,  this  land 
was  at  the  time  under  the  restrictions  of  the  Act  of  Anne,  and 
could  neither  be  built  upon  or  sold;  and  even  if  the  Harwich 
Harbour  Company^s  Act  authorizes  a  sale,  it  does  not  release  the 
land  from  the  restrictions  as  to  building.    The  company  had  a 


(1)  Law  Rep.  17  Eq.  168. 

(2)  Ibid.  2  Q.  B.  630. 


(3)  Law  Bep.  2  a  P.  577. 

(4)  11  A«  &  L.  769. 


(5)  4M.&W.  246. 
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right  to  rely  on  these  restrictions  being  oontinaed  when  they 
agreed  to  give  these  level  crossings. 

Mr.  Cotton,  Q.O.,  and  Mr.  Townsend,  for  the  Plaintifis,  were  not 
called  upon. 

Sib  W.  M.  James,  L J. : — 

I  am  of  opinion  that  the  decree  of  the  Yice-Chancellor  in  this 
case  is  perfectly  right  The  land  belonged  to  the  Crowni  and  a 
clause  was  inserted  in  an  Act  of  Parliament  that  the  railway 
company  were  to  make  such  communications  for  the  convenient 
enjoyment  of  the  lands  as  the  Commissioners  of  Woods  and 
Forests  should  in  their  judgment  think  necessary. 

It  seems  to  me  impossible  to  say  that  that  clause  involves  a 
restriction  that  the  commimication  is  to  be  only  such  as  they  shall 
think  necessary  for  the  convenient  enjoyment  and  occupation  of 
the  lands  exactly  in  their  present  state>  and  for  their  present  pur- 
poseSy  and  for  no  others.  The  object  was,  of  course,  that  the 
severance  of  the  land  by  the  railroad  should  leave  the  owner  of 
the  land  as  fully  master  of  the  land  for  all  purposes  as  he  was 
before,  so  that  he  did  not  interfere  with  the  working  of  the  line, 
exactly  in  the  case  of  the  usual  reservation  of  minerals.  The 
object  is  simply  to  give  to  the  railway  company  an  uninterrupted 
right  of  way  for  themselves  across  the  land,  but  not  to  take  away 
from  the  owner  anything  that  is  not  absolutely  necessary  for  the 
purpose  of  the  railway.  That  being  so,  it  seems  to  me  unreason- 
able to  assume  that  the  Commissioners  could  require  communi- 
cations for  the  convenient  enjoyment  and  occupation  of  the  lands 
only  as  they  were  at  the  time.  It  appears  that  these  lands  were 
acquired  for  the  purpose  of  making  fortifications  and  the  like,  but 
it  is  quite  clear  it  was  not  intended  that  they  should  only  be  used 
for  the  purpose  of  such  fortifications  and  works  as  were  in  existence 
At  the  time  when  the  BaUway  Ad  was  passed.  It  could  not  be 
intended  that  the  Crown  was  to  be  restrained  &om  building  any 
jquantity  of  works,  or  any  quantity  of  forts,  or  any  quantity  of  bar- 
racks, or  roads  and  approaches  to  them,  and  from  using  these  roads 
for  the  purpose  of  such  forts  or  barracks.  The  construction  put 
npon  the  clause  by  the  Appellants  would  actually  prevent  the 
Vol.  X.  ZA  1 
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Grown  from  xiang  these  new  roads  for  the  purpose  of  any  new 
forts.  The  Appellants  have  admitted  that  if  the  Crown  bnild» 
workSy  and  builds  forts  there^  then  the  Crown  would  have  the 
right;  but  I  cannot  see  how  suoh  restrictiYe  words  are  to  be 
brought  into  the  clause,  e yen  if  we  adopt  the  construction  admitted 
by  the  Appellants. 

I  am  of  opinion  that  there  is  nothing  in  the  circumstances  of 
the  case,  or  in  the  situation  of  the  parties,  or  in  the  situation  of 
the  land,  to  prevent  the  words  from  haying  their  full  operation. 
I  assume  that  the  communications  were  to  be  such  as  the  Com* 
missioners  should  think  necessary  for  the  conyenient  occupation  and 
enjoyment  of  the  land.  They  haye  thought  certain  leyel  crossings, 
thirty  feet  and  twenty  feet  wide,  necessary  for  that  purpose,  and 
I  quite  agree  with  the  Vice-chancellor  that  it  is  impossible  that 
such  roads  could  eyer  be  intended  merely  as  roads  of  communica- 
tion from  one  side  of  the  marsh  to  the  other,  and  for  the  purpose 
«f  pasturage  on  the  marsh  as  it  then  was. 

I  think  that  the  construction  must  be  that  which  the  Yice- 
Chancell(Nr  has  ^put  upon  the  clause :  that  is  to  say,  that  these 
crossings  are  to  be  communications  for  eyery  purpose  to  which  at 
the  time,  or  at  any  future  time,  the  owner  should  think  fit  to 
appropriate  his  land.  I  am  of  opinion,  therefore,  that  the  appeal 
must  be  refused  with  costs. 


Sib  G.  Hellish,  L.  J. : — 

I  am  of  the  same  opinion.  Where  a  right  of  way  is  claimed  by 
user,  then,  no  doubt,  according  to  the  authorities,  the  purpose 
for  which  the  way  may  be  used  is  limited  by  the  user ;  for  we 
must  judge  from  the  way  in  which  it  has  been  used  what  the 
purposes  were  for  which  the  party  claiming  has  gained  the  right. 
But  when  a  right  of  way  is  created  by  grant,  or  by  Act  of  Parlia- 
ment, then  it  must  depend  on  the  proper  construction  of  the  grant, 
or  Act  of  Parliament,  whether  the  right  of  way  is  to  be  used  for 
all  purposes,  or  for  only  limited  purposes. 

No  doubt  there  are  authorities  that,  from  the  description  of  the 
lands  to  which  the  right  of  way  is  annexed,  and  of  the  purposes  for 
which  it  is  granted,  the  Court  may  infer  that  the  way  was  in- 
tended to  be  limited  to  those  purposes.    But  if  there  is  no  limit 
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in  the  giant»ihe  way  may  be  usedfor  all  purposefl.  This  is  a  way 
which  has  been  granted  according  to  the  terms  of  an  Act  of 
Parliament^  on  which  we  mnst  pat  a  reasonable  oonstmction. 
[His  Lordship  then  read  the  dause.] 

Now  tha  question  is,  does  that  mean  that  the  crossings  are  to  be 
made  only  for  the  use  and  occupation  of  the  lands  in  the  condition 
in  which  they  then  were,  or  that  they  were  to  be  made  for  all 
purposes,  and  for  the  use  of  the  land,  in  any  condition  in  which  it 
might  thereafter  be  ? 

It  is  to  be  obserred  that  this  clause  is  not  confined  to  level 
crossings,  because  there  is  to  be  communication  across  or  under 
the  railway*  Suppose  the  communication  had  been  made  oyer  the 
railway  by  a  bridge,  or  under  the  railway  by  a  tunnel,  and  that 
the  Crown  had  required  a  bridge  to  be  made  of  a  certain  size, 
capable  of  carrying  a  certain  weight,  or  a  tunnel  to  be  made  of  a 
certain  description,  it  would  be  very  absurd  to  suppose  that  the 
Crown  could  not  use  that  bridge  or  that  tunnel  for  any  purposes 
which  the  Crown  might  think  fit.  Then  is  any  different  con- 
struction to  be  put  upon  the  clause  because  it  is  a  leyel  crossing  ? 
No  doubt  it  makes  this  difference,  that  the  tunnel  or  the  bridge, 
to  a  certain  extent^  would  be  the  property  of  the  Crown,  whereas 
in  the  level  crossing  it  remains  still  the  property  of  the  railway. 
But  still,  if  the  use  for  which  the  communication  is  to  1)e  made 
is  unlimited  in  one  case,  it  seems  very  absurd  to  limit  the  use  in 
the  other  case. 

That  being  so,  when  we  look  at  the  conveyance  of  the  land  to 
the  railway  company,  we  find  in  it  no  limitation  whatever.  The 
deed  simply  recites  that  those  level  crossings  have  been  made, 
and  then  the  lands  are  conveyed  to  the  company. 

It  appears  to  me  that  there  is  nothing  which  can  possibly 
operate  to  restrain  the  Crown,  or  the  persons  who  claim  under  the 
Crown,  fix)m  using  both  level  crossings  for  any  purposes  for  which 
they  can  be  used,  subject  of  course  to  not  improperly  interrupting 
the  traffic. 

I  think  that  what  has  been  said  about  the  Statute  of  Arme 
really  has  nothing  to  do  with  the  case.  Of  course  that  restriction 
was  not  passed  for  the  benefit  of  the  company,  and  the  company 
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not  entitled  to  the  benefit  of  it  The  only  effect  of  that  restric- 
tion was  that  the  Grown  could  not  part  with  the  land  without 
obtaining  an  enabling  Act  of  Parliament,  but  it  was  no  part  of  the 
bargain  with  the  company  that  the  Commissioners  would  not  obtain 
such  an  Act.  The  lands  became  useless  for  the  purpose  of  defenee, 
and  the  Grown  never  bargained  with  the  company  that  it  would 
not  part  with  them,  and  that  it  would  not  sell  the  lands  for  the 
best  price,  or  have  them  employed  in  any  manner  which  might 
be  most  suitable. 

Therefore  I  am  of  opinion  that  there  is  nothing  to  restrain  the 
Grown  from  selling  the  land  for  any  purpose  it  thought  fit,  and 
nothing  to  restrain  the  purchasers  from  the  Crown  from  using 
these  rights  of  way  across  the  level  crossings  for  any  purpose  that 
may  be  convenient  for  the  enjoyment  of  the  land. 

We  think,  however,  that  a  slight  alteration  ought  to  be  made  in 
the  form  of  the  decree,  but  that  will  make  no  difference  as  to  the 
costs. 


Mnn7TBs:^-It  is  ordered  that  a  perpetoal  injunction  be  awarded,  to  restrain 
the  company  from  permitting  any  train,  engine,  carriage,  or  truck,  to  stand  across 
the  said  level  crossings,  or  either  of  them,  and  from  doing  or  permitting  any  other 
act,  80  as  to  obstruct  or  impede  the  Plaintififs  or  their  tenants  or  leasees,  or  the 
OGOUpiers  of  the  lands  purchased  by  the  Plaintiffs,  or  any  of  them,  from  or  in  the 
free  and  uninterrupted  use  and  eojoyment  of  the  said  level  crossings^  or  either 
of  them ;  but  this  injunction  is  not  to  restrain  the  company  fo>m  the  use  of  the 
railway  for  the  reasonable  and  proper  working  of  the  traffic 


Solicitor  for  the  Plaintiffs :  Mr.  K  Smifh. 
Solicitor  for  the  Defendants :  Mi.  W.  R  Shaw. 


r-T 


July  19,  20. 
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In  re  CANADIAN  OIL  WORKS  CORPORATION.  LW. 

HAY'S  CASE.  '^^• 

Director ^J^erU— Dealings  with  Principal^-Cantributory-^Can. 

Before  the  formation  of  a  company  for  the  purchase  of  certain  property 
the  Tenders  agreed  with  H.  that  he  should  hecome  a  director,  they  providing 
him  with  the  forty  shares  necessary  to  qualify  him.  He  thereupon  signed 
the  memorandum  of  association  in  respect  of  forty  shares,  and  became  a 
director.  At  a  meeting  of  the  directors  cheques  were  drawn  on  the  hankers 
of  the  company  and  given  to  the  vendors  in  payment  of  part  of  the  purchase- 
money.  One  of  these  cheques  hein^  for  the  same  amount  as  that  due  on  HJ's 
shares  was  given  by  the  vendors  to  H,,  and  was  by  him  paid  in  to  his  own 
bankers.  He  then  drew  a  cheque  on  his  own  bankers,  and  gave  the  cheque 
to  the  company  in  payment  of  the  sum  due  on  his  shares.  The  company 
was  afterwards  ordered  to  be  wound  up : — 

Beldf  that  J7.,  being  a  director  of  the  company,  could  not  retain  money  so 
paid  to  him  by  the  vendors ;  that  the  money  had  never  ceased  to  be  tbc 
money  of  the  company ;  that  there  had  in  £sct  been  no  poyment  by  ^.  of  the 
money  due  in  respect  of  the  shares ;  and  that  he  was  liable  as  a  contributory 
in  respect  of  these  shares. 

Decision  of  Maliru^  y.C.»  affirmed. 

OrgHTB  Oase  (1)  disapproved  of. 

In  the  moDth  of  August^  ISTl,  A.  P.  LonghoUom^  a  financial 
agent  in  England^  who  had  been  in  communication  with  Oeorge 
Prince  and  others,  owners  of  certain  oil  works  in  Canada^  was 
engaged  in  getting  np  a  company  which  should  purchase  these  oil 
works.  He  applied  to  one  J.  L.  O'Beime  to  get  a  good  board  of 
directors,  and  O'Beime  introduced  Sir  John  D.  Hay  and  others  as 
directoiB.  The  exact  terms  on  which  Sir  John  Hay  was  to  become 
a  director  were  not  clearly  made  out,  but  it  was  certainly  nnder- 
«stood  that  Sir  John  Hay  was  to  receiye  from  the  yendors  his 
qualification  of  forty  £25  shares;  and  he  received  from  Long- 
laUam  a  letter  of  indemnity.  Somewhat  similar  arrangements 
were  made  with  four  other  persons  who  were  to  become  directors. 
Sir  John  Hay  thereupon  signed  the  memorandum  and  articles  of 
association  as  holder  of  forty  shares. 

The  articles  were  dated  the  30th  of  August,  1871.    The  com 

(1)  21 L.  T.  (N.S.)  221. 
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L.JJ.  pany  was  to  be  called  the  Canadian  OH  Works  Carporaiian, 
1875  Limited.  The  capital  of  the  corporation  was  to  be  £340,000  in 
Hat'8  Cask.  £25  shares,  and  £160,000  was  to  be  borrowed  in  £12  per  cent. 
Debenture  Bonds  of  £100  each,  and  the  vendors  were  to  receive 
£480,000  for  the  oU  works,  £160,000  in  cash  and  £320,000  in 
shares,  leaving  apparently  only  800  shares  for  the  public;  but  the 
debenture-holders  were  to  be  entitled  to  certain  shares  which  the 
vendors  were  to  supply.  The  directors  of  the  corporation  were  to 
affix  the  seal  of  the  corporation  to  a  contract  then  prepared  and 
engrossed,  and  to  be  dated  in  September,  1871,  whereby  one 
Edeveain,  as  agent  for  the  vendors,  agreed  to  sell,  and  the  corpora- 
tion agreed  to  buy,  the  oil  works  for  £160,000  in  cash  and 
£320,000  in  shares.  The  directors  were  authorized  to  pay  all 
preliminary  expenses ;  and  there  was  a  provision  that  the  contract 
was  conditional  only,  and  not  to  be  binding  upon  the  corporation, 
unless  and  until  they  gave  to  Edeveain  notice  of  their  intention  to 
make  it  absolute,  and  it  should  then  become  absolute,  but  if  such 
notice  should  not  be  given  before  the  Ist  of  October,  1871,  the 
contract  should  be  void.  In  August  a  deputation  was  sent  out  to 
Canada  to  examine  the  property,  and  reports  were  sent  home  by 
them  to  the  directors,  who  determined  to  confirm  the  contract,  and 
on  the  4th  of  October  did  confirm  it  as  on  the  1st  of  October. 
The  whole  of  the  £160,000  in  bonds  appeared  to  have  been  sub- 
scribed for,  and  out  of  this  money  £80,000  was  paid  to  the  vendors 
in  part  payment  of  the  £160,000. 

It  was  at  first  arranged  that  Sir  John  Eay  should  have  forty 
of  the  shares  which  were  paid  to  the  vendors,  but  on  the  suggestion 
that  this  might  leave  Sir  John  Hay  liable,  an  arrangement  was, 
shortly  before  the  1st  of  December,  1871|  made  by  his  solicitors 
or  by  ffBeime  on  his  behalf,  that  Long/bottom  should  advance  the 
£1000  to  pay  for  the  shares. 

On  the  Ist  of  December,  1871,  there  was  a  meeting  of  the 
board  of  directors,  at  which  a  further  payment  of  £58,000  was 
made  to  LonffboUom,  as  agent  for  the  vendors,  by  eight  cheques  for 
di£ferent  amounts  drawn  on  the  bankers  of  the  corporation  and 
made  payable  to  Prince.  One  of  the  cheques  was  for  £1000,  and 
was  signed  by  two  of  the  other  directors ;  the  other  cheques  were 
signed  by  Sir  John  Hay,  who  was  chairman  of  the  meeting,  and  by 
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another  director.    The  cheque  for  £1000  waa  then  indorsed  by       L.  JJ. 
LongboUom  as  agent  for  Prinee,  and  was  given  by  LongboUom  to       1875 
Sir  John  Hay^  and  by  him  paid  to  his  account  at  his  bankers.  Hat's  Oia. 
He  then  drew  on  his  bankers  a  cheque  for  £1000,  which  he  paid  to 
the  bankers  of  the  company  in  payment  for  the  forty  £25  shares. 

One  of  the  other  directors  received  a  similar  cheque  for  £1000, 
and  paid  for  his  shares  in  the  same  manner;  the  other  thiee 
directors  received  their  qualification  in  shares  from  the  vendors. 

In  April,  1872,  fourteen  of  the  £100  bonds  of  the  oorporation 
became  payable,  and  as  there  were  not  fiinds  in  hand  to  meet 
them,  the  directors  subscribed  £5500  for  the  purpose;  Sir  John 
Bay  subscribing  £1540  and  receiving  fourteen  of  the  bonds.  As 
to  £1000  of  this  £1540  he  claimed  a  set-off  against  the  £1000 
now  claimed  on  behalf  of  the  corporation. 

On  the  16th  of  November,  1872,  an  order  was  made  for  winding 
up  the  corporation,  and  Sir  John  Hay  and  his  four  co-directors 
were  placed  on  the  list  of  contributories  in  respect  of  forty  shares  of 
£25  each.  One  of  the  directors  was  placed  on  the  list  in  respect  of 
ten  other  shares  alsa  None  of  the  800  reserved  shares  had  been 
issued,  but  a  considerable  number  of  the  vendor's  shares  had  been 
sold  to  different  persons.  Only  the  five  directors,  however,  were 
on  the  list  of  contributories. 

On  the  16th  of  May,  1873,  a  summons  was  taken  out  for  a  call 
of  £25  on  each  share  held  by  each  of  the  five  contributories ;  upon 
this  summons  the  Yice-Chancellor  MaUns,  on  the  5th  of  June, 
1875,  made  an  order  for  payment  by  Sir  John  Hay  of  £1000  in 
xespect  of  his  forty  shares. 

Sir  John  Hay,  now  by  way  of  appeal,  moved  to  discharge  this 
order. 

Lonffhottom  had  deposed  that  he  paid  the  money  as  agent  for 
the  vendors,  and  for  the  qualification  of  Sir  John  Hay;  Sir  John 
Hay  had  deposed  that  he  considered  the  £1000  a  loan  from  Long' 
hoUom,  and  that  in  November,  1872,  his  solicitor  offered  to 
xetum  the  £1000  to  LongboUom,  who  refused  to  receive  it. 

The  Solieiior-Oeneral  (Sir  J.  HoOcer),  Mr.  Higgins,  Q.C«,  and 
Mr.  Bomer,  in  support  of  the  appeal : — 

w   Sir  John  Hay  is  a  heavy  loser  by  this  company.    He  has  ad- 
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L.  JJ.  yanced  to  them  npwards  of  £1500|  which,  if  he  is  held  to  haye- 
1875  received  the  £1000  as  trustee  for  the  company,  he  can  set  off 
HatTcabe.  agaii^t  that  £1000.  But  OrgttCs  Case  (1)  is  clear  authority  that 
—^  Sir  John  Bay  is  not  liable  to  repay  this  money.  Nothing  is  more 
common  than  for  the  promoters  to  find  the  qualification  for  direc- 
tors. It  [is  not  easy  to  get  good  directors,  and  they  must  be 
recompensed.  This  money  belonged  to  the  vendors,  and  was  by 
them  freely  given  to  Sir  John  Hay,  and  with  it  he  paid  for  hiv 
shares.  How,  then,  can  the  company  have  any  claim  upon  him 
or  on  the  shares  ?  It  is  possible  that  something  may  be  recovered 
under  sect.  165  of  the  Companies  Act  (25  &  26  Yict  c.  89),  but 
there  is  no  fraud  on  the  company.  The  contract  and  the  price 
were  all  fixed  before  this  money  was  paid ;  and  as  to  any  fraud,  Sir 
John  Hay  had  the  strongest  inducement  to  do  the  best  for  the 
company,  as  he  had  nothing  but  the  shares.  All  was  done  openly, 
and  there  was  no  concealment  or  suspicion  of  wrong  about  the 
transaction.  Although  Longbottom  immediately  gave  the  cheque 
to  Sir  John  Hay,  still  it  was  made  payable  to  Prince,  and  was  not 
available  without  LongbottonCs  indorsement,  and  had  therefore 
become  Princess  property.  If  Prince  had  brought  an  acticm 
against  the  company  for  the  £58,000,  the  payments  by  these 
cheques  could  all  have  been  pleaded,  and  Prinoe  could  not  say 
that  he  had  paid  £1000  back  to  Sir  John  Hay  as  trustee  for  the 
company.  The  liquidator  can  have  no  more  rights  than  the  com- 
pany would  have  had,  and  can  only  enforce  such  claims  as  the  com- 
pany might  have  under  sect.  165  of  the  Act  of  1862 :  Waterhmse 
V.  Jatnieson  (2).  The  company  here  ccmsists  of  the  five  directors 
only,  as  far  as  appears  on  this  summons,  and  a  whole  company 
can  ratify  anything — even  a  breach  of  trust  They  all  concurred 
in  drawing  these  cheques,  or  were  aware  of  the  transaction.  No 
doubt,  as  a  general  rule,  a  director  cannot,  whilst  acting  on  behalf 
of  the  company,  receive  anything  for  his  own  benefit ;  but  there 
is  nothing  to  prevent  anything  from  being  done  which  is  stipu- 
lated for  by  the  articles  of  association.  They  may  provide  for 
the  purchase  of  property  from  some  of  the  directors  at  a  fixed 
sum,  and  so  a  director  may  get  a  large  profit.  Here  this  money  was 
to  be  paid  to  the  vendors,  and  the  company  was  not  in  the  least 
(1)  21  L;  T.  (N.S.)  221.  (2)  Law  Rep.  2  H.  L.,  Sc.  29. 
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concerned  with  the  use  they  might  make  of  the  money.    By  the       L.  JJ. 
articles  the  directors  were  aathorized  to  pay  out  of  the  capital  of       1875 
the  company  all  expenses  incurred  about  or  incidental  to  the  hat's  Oiac* 
formation  of  the  company.    Now  Sir  John  Hay  was  one  of  the        ~** 
promoters,  and  as  such  had  a  right  to  a  fair  remuneration.    In 
Heymann  y.  European  Central  RaHway  Chmpany  (1),  under  similar 
circumstancesy  a  shareholder  was  not  relieved  of  his  liability.    A 
shareholder  may  have  an  action  against  Sir  John  Hay,  but  the 
company  cannot  recover  anything  from  him.    It  is  not  trae  that 
the  directors  had  to  bargain  with  the  vendors,  and  the  conditional 
clause  in  the  contract  was  not  to  provide  against  the  directors 
being  dissatisfied,  but  against  the  company  failing  on  account  of 
the  shares  not  being  taken.    At  the  time  when  the  cheque  was 
given  the  contract  was  complete,  and  the  directors  had  no  further 
bargain  to  make  with  the  vendors,  who  could  have  recovered  the 
£58,000. 

The  vendors  could  not  have  been  obliged  to  sell  for  less  money 
even  if  they  had  not  paid  these  sums  to  the  directors.  There 
is  nothing  wrong  in  a  director  having  dealings  with  vendors,  and 
it  is  even  common  for  vendors,  when  they  take  many  shares,  to 
stipulate  that  they  shall  have  the  nomination  of  some  of  the 
directors  to  look  after  their  interests.  Why  should  not  a  vendor 
who  retains  a  large  number  of  shares,  and  is  deeply  interested  in 
the  company,  pay  a  director  something  beyond  the  allowance,  if 
a  competent  director  is  thereby  secured  ?  Beeh  v.  Kantorouncz  (2). 
If  the  agreement  was  that  the  vendors  were,  out  of  their  shares, 
to  give  Sir  John  Hay  forty  shares,  he  would  be  under  no  liability : 
BrounCs  Case  (3).  Sir  John  Hay  made  a  mistake,  and  took  the 
£1000  instead.  Prince  might  have  paid  the  money  to  anybody 
else,  and  why  are  the  company  to  get  it  because  he  paid  it  to  Sir 
John  Hay? 

Mr.  Olasse,  Q.C.,  and  Mr.  Cookson,  Q.C.,  for  the  official  liqui- 
dator : — 

OrffUTs  Case  (4)  cannot  be  supported,  and  is  inconsistent  with 
In  re  London  and  Provincial  Starch  Company  (5). 

(1)  Law  Bep.  7  Eq.  164.  (8)  Law  Rep.  9  Ch.  102. 

(2)  8  K.  &  J.  230.  I  (4)  21  L.  T.  (K.S.)  221. 

(5)  20L.T.(N.S.)890. 
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L.  J  J.  We  say  that  the  money  was  never  PrineeU  and  remained  the 

1875  company's,  and  that  Sir  John  Bay  has  not  paid  anything  to  the 
Hat?Oasv.  company.  Even  if  Sir  John  Bay  has  advanced  money  to  the 
""""  company,  that  cannot  be  set  off  against  calls.  It  cannot  be  con- 
tended that  directors  can  as  shareholders  ratify  breaches  of  trost 
or  other  irregularities.  We  must  recover  this  money  from  Sir 
John  Hay  as  a  director  under  sect.  165,  or  from  him  as  a  share- 
holder under  sect  23  of  the  Companies  Act,  1862.  The  principle 
of  this  case  is  the  same  as  that  of  Parker  v.  McKenna  (1).  It  is 
dear  that  the  purchase-money  was  enhanced  by  the  sums  which 
would  have  to  be  paid  to  these  directors.  It  is  not  true  that  the 
£58,000  was  Prince's,  for  we  may  hereafter  contend  that  we  ought 
to  recover  the  whole  of  that  money  as  improperly  paid.  In  a 
very  similar  case,  In  re  Western  of  Canada  OH,  Lands,  and  Works 
Company  (2),  the  money  was  ordered  to  be  repaid.  As  to  the 
set-off,  it  is  not  exactly  true  that  Sir  John  Hay  might  have 
advanced  part  of  his  £1540  in  payment  of  his  shares  for  he  has 
got  bonds  for  the  amount,  and  he  cannot  have  both  shares  and 
bonds.  He  has  paid  off  no  debt  of  the  company ;  he  merely  paid 
for  the  bonds  and  took  them,  and  has  them  now.  The  original 
liability  accrued  on  the  signing  of  the  memorandum,  and  it  has  , 
not  been  discharged.  The  drawing  of  the  cheque  with  the  cogni- 
sance of  Sir  John  Hay  as  chairman  was  a  dear  breach  of  tmsb 
Though  the  cheque  passed  through  his  bankers  the  money 
remained  ear^marked,  and  continued  the  money  of  the  company. 
If  such  a  transaction  can  stand,  a  director  or  officer  of  the 
company  would  merely  have,  in  satisfaction  of  a  call,  to  take 
some  of  the  company's  money  and  put  it  back:  Fawoett  v. 
Whitekowe  (3). 

,   The  SclteUor-Generdl,  in  reply: — 

It  is  absurd  to  suppose  that  the  price  asked  in  such  a  case  was 
at  all  enhanced  by  the  payments  which  the  vendors  would  have 
to  make,  and  that  they  would  have  taken  £159,000  instead  of 
£160,000.  They  could  not  sell  the  property  except  to  a  company, 
and  they  most  have  spent  money  to  get  up  the  company.    How 

(1)  Law  Rep.  10  Ch.  96.  (2)  Law  Bep.  20  Eq.  580. 

I,   (3)  1  Rufis.  &  My.  132. 
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else  could  a  company  be  fonxxed?    This  £1000  was  a  legitimate       L.  JJ. 
oatlay,  and  there  is  no  reason  to  believe  or  suspect  that  the  inte-        1875 
rests  of  the  company  were  neglected  by  the  directors.     The  Hat's  Oabe. 
directors  were  obliged  to  pay  the  money  to  the  yendors,  who 
could  then  do  what  they  liked  with  it.    Langlbattom  might  have 
kept  the  money  till  now,  and  might  now  giye  it  to  Sir  John  Hay 
to  pay  this  call  with,  and  could  any  one  say  that  that  would  be 
invalid  ?    Or  Sir  John  Say  might  have  kept  the  money  till  now 
and  migitt  now  pay  with  it     These  transactions  between  the 
vendors  and  the  directors  might  afford  grounds  for  rescinding 
the  contract^  but  not  for  reducing  the  price,  which  this  in  &ct 
comes  to. 

Sib  W.  M.  James,  L  J.  :— 

The  facts  of  this  case,  so  far  as  they  are  material,  are  few  and 
undisputed,  and  the  conclusion  of  law  which  follows  from  those 
£eusts  is  to  my  mind  perfectly  clear. 

It  appears  that  certain  gentlemen  were  minded  to  induce  the 
English  public  to  buy  for  a  very  large  sum  certain  oil  wells 
and  plant  in  Canada,  which  could  only  be  done  by  means  of  a 
joint  stock  company.  In  this  state  of  things  these  gentlemen 
apply  to  a  body  of  English  gentlemen  of  position  and  say  to  them, 
''Pretend  to  be  shareholders,  pretend  to  be  promoters,  pretend  to 
have  made  a  contract  with  us,  and  invite  the  world  to  join  you  as 
shareholders,  and  invite  them  to  believe  that  you  are  the  pro- 
moters and  to  participate  with  you  in  the  contract  which  you  will 
pretend  you  have  made.  We  will  find  you  the  shares,  we  will 
indemnify  you  against  all  the  expenses,  we  will  have  the  contract 
made  by  ourselves  cut  and  dried  ready  for  signature,  and  we  will 
give  you  a  part  of  the  purchase-money  which  we  are  to  receive  in 
money  or  shares,  and,  besides  that,  you  will  have  your  profits  as 
directors  of  this  company."  And  that  body  of  English  gentlemen 
consented  and  condescended  to  become  on  these  terms  the  hired 
retainers  of  some  unknown  adventurers  from  the  other  side  of  the 
AUantie.  In  pursuance  of  this  arrangement,  they  sign  a  memo- 
randum of  association  by  which  they  stipulate  to  take  shares^  and 
they  become  liable  to  take  shares.  In  further  pursuance  of  that 
arrangement,  a  contract  which  was  conditional  in  form  was  made 
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L.JJ.  complete  by  these  gentlemen.  Money  appears  thereunder  to 
1875  have  become  payable — a  large  sum  in  money  and  a  large  sum  in 
Hat*ibGabe.  sbares.  While  this  thing  was  in  fieri,  and  still  incomplete  as  far 
-""  as  regards  payment  of  the  money  to  the  vendor  or  the  agent  of 
the  vendor,  these  gentlemen,  as  directors  of  the  company,  meet  at 
the  board  of  the  company,  and  there,  in  payment  of  that  part  of 
the  consideration  which  was  to  be  paid  to  one  of  them  (Sir  John 
Hay),  his  co-directors  draw  a  cheque  for  £1000,  and  he  draws  two 
other  cheques  for  two  other  persons  in  the  same  condition  as  him- 
self for  £1000  each,  that  being  in  exact  accordance  with  the 
stipulation  which  they  had  made — that  their  shares  were  to  be 
found  and  paid  for  by  the  vendors.  The  £1000  was  given  to  Sir 
John  Bay,  and  a  cheque  was  given  to  one  of  the  other  gentlemen 
in  the  same  position.  It  was  never  intended  to  be,  and  never  did 
become,  under  the  control  or  power  of  the  vendors.  It  never  left 
the  board*room,  but  was  immediately  indon^  as  intended,  and  ac- 
cording to  the  bargain,  in  favour  of  these  gentlemen  by  the  agent 
of  Prinee,  the  principal  vendor.  It  was  a  cheque  by  which  the 
money  of  the  company  was  taken  by  one  of  the  directors  under 
the  authority  and  with  the  consent  and  knowledge  of  his  co- 
directors  for  the  purpose  of  paying  that  which  was  a  bribe  to  him 
for  having  sold  the  company  in  the  transaction.  No  right  to  that 
cheque  ever  passed  to  Prince  or  LonghoUom;  no  right  to  that 
cheque  ever  passed  to  Sir  John  Hay.  It  never,  in  the  contempla^ 
tion  of  this  Court,  ceased  to  be  the  property  of  the  company. 
With  that  money,  the  property  of  the  company,  so  taken  by  a 
director  out  of  the  funds  of  the  company,  the  calls  on  the  shares 
are  said  to  have  been  paid. 

Of  course,  the  money  could  not  be  so  applied.  The  calls,  there- 
fore, have  never  been  paid,  and  Sir  John  Hay  has,  by  the  Vice- 
chancellor,  rightly  been  made  liable  to  pay  for  those  calls  as 
unpaid.  It  is  said,  indeed,  that  there  is  some  authority  for  what 
was  done,  and  OrffilTs  Case  (1)  was  cited.  In  my  opinion  it  is  much 
to  be  regretted  that  that  case  was  not  left  requieseere  in  pace, 
and  that  its  frailties  should  have  now  been  dragged  forth  to  pubh'c 
gaze.  I  cannot  understand  that  case;  there  is  evidently  some 
mistake  in  what  is  said  there,  because  the  principle  upon  which  it 
(1)  21  L.  T.  (N.S.)  221. 
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was  said  that  the  company  had  lost  their  right  to  recover  money  L.  JJ. 
which  was  then  paid  by  the  vendors  to  the  directors  was  that  they  1875 
did  not  repudiate  the  contract.  Now,  in  every  one  of  the  cases  hat's  Oasb. 
it  is  where  a  contract  is  not  repudiated  that  the  money  is  re- 
covered  from  the  agent,  because  if  the  contract  is  repudiated, 
if  the  principal  who  has  been  defrauded  is  relieved  from  every- 
thiDgy  and  is  restored  to  his  original  position,  of  course  lie  has 
then  nothing  whatever  to  do  with  the  moneys  which  have  passed, 
or  which  it  has  been  agreed  should  pass,  between  the  confederates. 
That  case  stands  alone,  and  has  been  left  unnoticed  until  now ; 
it  is  entirely  inconsistent  with  the  whole  current  of  authority  in 
this  Court,  from  the  time  when  Fatcedt  v.  Whitehause  (1)  was 
decided  down  to  the  present  day,  in  which  it  has  always  been  held 
that  no  agent  can  in  the  course  of  his  agency  derive  any  benefit 
whatever  without  the  sanction  or  knowledge  of  his  principal  That 
was  a  principle  repeated  by  me,  and  it  has  been  repeated  most 
emphatically  by  the  full  Court  of  Appeal  in  the  case  of  Parker  v. 
liPKenna  (2).  I  again  desire  to  repeat  that  this  Court  will  never 
sanction  .anything  of  that  kmd,  and  will  make  the  persons  who 
engage  in  such  schemes  pay  back  to  the  uttermost  farthing  what- 
ever they  have  received. 

Sib  G.  Mkllish,  L  J. : — 

I  am  entirely  of  the  same  opinion.  There  is  no  doubt  about 
the  rule  of  this  Court,  that  an  agent  cannot,  without  the  know- 
ledge and  consent  of  his  principal,  be  allowed  to  make  any  profit 
out  of  the  matter  of  his  agency  beyond  his  proper  remuneration 
as  agent  It  is  perfectly  settled  law  that  that  rule  applies  with 
peculiar  stringency  to  the  directors  of  joint  stock  companies  who 
Bxe  the  agents  of  the  company  for  effecting  the  sales  or  the  pur- 
chases made  by  the  company;  and  the  only  question  in  the 
present  case  is  whether  that  principle  applies  to  it,  and  whether 
Sir  John  Hay  has,  without  the  knowledge  of  his  principals,  made 
A  profit  out  of  his  agency  for  which  he  is  accountable  in  this 
Court. 
,    There  are  two  views  of  the  facts  of  this  case,  and  if  it  had  been 

CI)  1  Buss,  &  My.  132.  ^  (2)  Law  Rep.  10  Ch.  96, 
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L.  JJ.      necefiBSiy  to  decide  between  them,  I  shonld  have  wished  perhaps 
1875       for  some  more  time  to  consider  which  is  the  correct  view,  namely. 
Hat's  Oabe.  whether  this  payment  was  really  made  in  pnrsoanoe  of  the  contract 
""^        with  Sir  John  Hay  at  the  time  when  he  agreed  to  become  a  direc- 
tor, or  was  a  volnntary  payment  made  without  any  sach  contract. 
NoW|  according  to  Sir  John  Hay's  account  of  his  bargain  with 
the  promoters  at  the  time  when  he  assented  to  become  a  director, 
it  was  that  a  sufficient  number  of  shares  should  be  transferred  ta 
him  for  the  purpose  of  forming  his  qualification.    Then  he  says 
that  he  signed  the  memorandum  of  association,  and  foond  to  his 
surprise  that  that  made  him  liable  to  ]>ay  the  full  amount  of  the 
calls  on  the  shares.    Of  course,  his  being  taken  by  surprise  makes 
no  difference  at  all.    If  that  really  was  the  bargain  between  them, 
then  this  payment  was  not  made  in  pursuance  of  any  contract 
which  had  been  previously  made^  bat  was  a  voluntary  payment 
made  at  the  time.    On  the  other  hand,  according  to  LongbctbniCs 
account,  it  rather  appears  as  if  the  bargain  had  been  that  he 
should  be  indemnified  altogether,  and  that  his  qualification  shotdd 
be  found  for  him*    If  his  qualification  was  to  be  found,  and  he 
signed  the  memorandum  at  the  request  of  the  promoters,  then 
that  wotdd  amount  to  a  bargain  on  their  behalf  that  they  wotdd 
pay  the  amount  of  his  calls  for  him.    But,  in  my  opinion,  it  is 
wholly  immaterial  which  of  those  two  views  is  correct,  for  in  either 
point  of  view  I  think  he  is  accountable  for  the  sum  which  he 
received. 

The  argument  in  his  &vour,  as  I  understand  it,  is  put  mainly 
upon  the  ground  that  he  was  not  an  agent  at  the  time  when  he 
made  the  contract  to  receive  his  qualification ;  but  it  is  plain  that 
the  contract  was  contemporaneous  with  his  becoming  an  agent  I 
cannot  think  that  there  is  any  difference  between  a  profit  made  by 
an  agent  after  he  has  become  an  agent,  and  profit  through  a  bar- 
gain made  by  him  at  the  time  when  he  becomes  an  agent — a 
bargain  made,  not  with  his  principal,  but  with  a  person  who  is  pro- 
posing to  enter  into  a  contract  with  the  principal.  While  nego- 
tiations are  proceeding,  and  before  any  contract  is  concluded 
between  the  vendor  and  the  purchaser,  the  vendor  says  to  some 
particular  person, ''  If  you  will  become  the  agent  of  the  purchaser, 
and  you  succeed  in  carrying  out  the  contract  with  me,  then  I  will 
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make  yoa  a  payment  oat  of  the  porchase-moBey  which  shall  nlti-      L.  JJ.  ; 
mately  be  paid.**    It  is  impossible,  as  it  appears  to  me,  that  such       i875 
a  transaction  oonld  in  this  Court  stand  for  a  moment    It  is  per-  hat?Oibi. 
fectly  clear  that  in  this  case  the  promoters  did  not  enter  into  a       """" 
bargain  with  Sir  John  Bay  to  make  it  worth  his  while  to  be  a 
director,  and  at  all  eyents,  and  under  all  circumstances,  to  pay 
him  something  for  becoming  a  director,  eren  supposing  that  such 
a  transaction  could  stand.    But  the  bargain  here  was  that  if  he 
would  become  a  director,  and  if  while  he  was  a  director  the  pur- 
chase is  carried  out,  then  out  of  the  shares,  or  out  of  the  money 
which  would  become  payable  by  the  purchasers,  the  vendors  would 
either  give  him  so  many  shares  or  pay  him  in  money  the  yalue  of 
those  shares. 

By  the  terms  of  the  contract,  the  directors  had  the  choice  within 
a  certain  period  to  say  whether  the  company  should  be  bound  by 
the  contract,,  and  nothing  can  be  plainer  than  that  if  they  had 
exercised  their  option  not  to  be  bound  by  the  contract,  and  the  con- 
tract had  gone  off,  the  yendors  would  not  haye  been  bound  to 
hand  oyer  any  shares  to  Sir  John  Say,  because  they  would  not 
haye  received  any  shares,  and  would  not  have  been  bound  to  pay 
him  any  sum  out  of  the  purchase-money,  because  they  would  haye 
received  no  purchase-money;  but  still  the  company  would  remain 
a  company,  and  might  have  gone  on  with  its  business.  Therefore 
the  bargain  which  [was  really  made  with  him  as  a  director  was, 
"  If  you  will  become  a  director  of  the  company,  and  will  act  as 
agent  on  behalf  of  the  proposed  purchasers  in  carrying  out  that 
contract,  I  will  make  you  an  allowance  out  of  the  purchase- 
money. 

Now,  suppose  the  second  sup{x)sition  to  be  the  right  supposition 
in  this  case,  and  that  this  was  a  purely  voluntary  payment  made 
at  the  time  when  the  £58,000  was  paid,  could  that  transaction 
stand  in  this  Court  ?  It  would  be  eii:actly  like  a  very  ordinary 
transaction.  A  gentleman  employs  his  servant  to  pay  his  trades- 
man's bills,  and  the  servant  goes  to  the  tradesman  and  says,  **  I 
have  received  the  money  to  pay  your  bill,  but  you  must  make  me 
a  present  out  of  it."  The  tradesman  says,  "  I  am  willing  to  make 
you  a  present."  Then  a  sum  is  deducted,  the  money  is  put  down, 
and  it  is  handed  back.    In  a  certain  sense,  no  doubt,  that  sum  of 
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L.  JJ.  money  will  become  the  property  of  the  aernmt.  He  could  not  be 
1875  indicted  for  embezzlement,  nor  probably  for  patting  it  into  his  own 
Bxt'B  Gao,  pocket  and  naing  it»  but  there  is  no  doubt  that  if  an  account  was 
properly  taken  in  any.Gonrt  of  Justice,  he  would  be  answerable  for 
it,  because  it  is  perfectly  obvious  that  if  the  creditor  who  received 
the  payment  is  willing  to  make  a  deduction  and  discount  from  the 
sum  he  had  received,  that  must  be  for  the  benefit  of  the  master 
who  is  making  the  payment,  and  not  for  the  benefit  of  the  servant, 
who,  without  the  ccmsent  of  his  master,  has  no  right  to  receive  any 
such  profit 

Now,  assuming  that  there  was  previously  no  binding  contract  in 
relation  to  the  payment  for  those  shares,  that  is  exactly  what  this 
transaction  was.  The  directors  were  the  agents  of  the  company 
for  the  purpose  of  paying  the  vendors  of  these  oil  wells  a  sum  of 
£160,000  in  cash  and  £320,000  in  shares.  It  is  perfectly  obvious 
that  they  had  a  most  important  duty  to  perform — a  trust  to  carry 
out  towards  the  company  in  regard  to  that  transaction.  In  the 
first  place,  they  had  the  power  of  rescinding  the  contract  alto- 
gether, and  they  were  to  say  whether  the  contract  should  be 
rescinded  or  nol^  and  even  after  the  contract  had  been  made 
absolute  their  duties  did  not  cease,  because  if  at  any  time  before 
the  whole  of  the  purchase-money  was  handed  over  they  received 
information  that  there  had  been  any  fraud  in  the  making  of  the 
contract,  they  might  have  refused  to  pay  the  rest  of  the  money. 
And,  considering  how  little  they  knew  about  it,  and  what  little 
information  they  had,  nobody  could  tell  that  such  information 
would  not  reach  them  at  any  time. 

Now,  is  it  to  be  tolerated  that  an  agent  or  trustee  who  is  in  such 
a  situation  shall  make  a  bargain  with  the  vendor  that  if  a  sum  of 
money  is  paid  to  the  vendor  without  dispute,  he  shall  make  a  cer- 
tain allowance  to  the  agent  or  trustee  ?  It  is  quite  clear  that  that 
was  practically  what  was  done ;  for,  without  relying  on  the  evi- 
dence of  LongboUom,  which  it  is  said  ought  not  to  be  relied  upon, 
it  is  perfectly  plain  from  the  transaction  itself,  and  from  the  way 
in  which  the  cheques  were  drawn,  that  it  must  have  been  commu- 
nicated to  Longbcttom  that  they  would  be  drawn  in  particular  sums, 
and  that  there  would  be  one  cheque  drawn  for  £1000,  which  was  to 
be  returned  to  Sir  John  Hay.    It  is  perfectly  plain  that  there  must 
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have  been  that  understanding  beforehand,  because  otherwise  the       L.  JJ. 
transactions  in  the  board-room  could  never  have  taken  place.  1875 

It  is  idle  to  say  that  if  there  is  a  rule  in  a  Court  of  Equity  that  a  hay^ase. 

director  is  a  trustee — ^that  he  is  an  agent,  and  that  he  cannot  make        

a  profit  out  of  his  agency  unknown  to  the  company — such  a  trans- 
action as  this  should  stand.  As  in  Parker  v.  McKenna  (1),  he  was 
an  agent  at  the  time  when  this  profit  was  bargained  for,  and  at  the 
time  when  the  profit  was  received,  therefore  the  result  is,  that  it 
was  received  for  the  benefit  of  the  company. 

That  being  so,  it  appears  to  me  quite  clear  that  when  the  com- 
pany seek  their  redress  from  the  agent  who  has  so  behaved,  they 
have  their  choice,  and  can  say  that  this  cheque  never  became  the 
property  of  Prince,  but  remains  the  property  of  the  company, 
and  therefore  the  sum  due  on  the  shares  has  never  been  paid ;  or  if 
they  thought  it  more  for  their  interests,  they  might  have  said, 
"  You  having  paid  this  cheque  nominally  to  pay  up  your  shares, 
we  will  ratify  that  part  of  the  transaction  and  hold  your  shares  as 
paid,  and  then  say  that  the  money  with  which  you  paid  for  them 
was  our  money,  and  therefore  you  must  pay  that  money  back  to 
us."  In  my  opinion,  the  consequence  of  a  transaction  of  this 
nature  is,  that  the  cestui  que  trust  has  an  election  in  which  way  he 
may  choose  to  treat  it  He  is  entitled  to  say  that  the  calls  are 
unpaid,  and  are  now  to  be  paid. 

I  entirely  concur  in  the  observations  the  Lord  Justice  has  made 
about  the  cases,  and  I  do  not  think  it  necessary  to  refer  to  them 
any  further.  In  fact,  the  principle  is  perfectly  settled,  and  we 
have  only  to  look  to  the  application. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  tha  Official  Liquidator :  Messrs.  Mercer  &  Mercer. 
Solicitors  for  Sir  John  Hay :  Messrs.  Gedge,  Kirby,  &  Millett. 

(1)  Law  Rep.  10  Ch.  96. 
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L.  JJ.  MACDOUGALL  v.  GARDINER. 

l^  [1874:    M.    200.] 

Oompan^^'Direciors  calling  a  Meeting — JurisdicHon, 

Where,  by  the  articles  of  aBSOciation  of  a  company,  the  directors,  and  in 
the  alternative  a  certain  portion  of  the  shareholders,  can  summon  a  meeting 
of  the  company,  the  Court  will  not  order  the  directors  to  summon  a  meeting 
for  the  general  purposes  of  the  company. 

Order  of  Malins^  Y.C,  reversed. 

X  HE  bill  in  this  suit  was  filed  by  A.  W.  MacBougaU^  on  behalf  of 

himself  and  all  other  shareholders  in  the  Emma  Mining  Company 

(except  the  Defendants),  against  the  fonr  directors  of  the  company 

and  Mr.  Huttan^  whose  position  as  director  was  denied  by  the 

Plaintiff,  and  against  tbe  company.     The  bill  stated  and  the 

Plaintiff  deposed  to  the  formation  of  the  company,  and  that  the 

Plaintiff  held  350  shares,  and  that  the  Plaintiff  wished  to  become 

a  director,  but  was  opposed  by  the  other  directors.    That  at  a 

meeting  of  the  company  on  the  15th  of  May,  1874,  the  Defendant 

Mr.  HxMon  was  declared  by  the  chairman  to  be  elected  a  director. 

That  the  Plaintiff  then  filed  a  bill  to  have  it  declared  that  he  was 

a  director,  but  by  filing  demurrers  the  Defendants  had  prevented 

the  Plaintiff  from  obtaining  the  proper  information.    That  on  the 

requisition  of  the  Plaintiff  and  others  a  general  meeting  of  the 

company  was  [^held  on  the  14th  of  October,  1874 ;  and  the  bill 

stated  that  there  were  many  irregularities  in  the  conduct  of  that 

meeting.    And  the  bill  prayed  a  declaration  to  that  effect,  and 

a  declaration  that  certain  resoIutioDS  were  duly  passed  at  that 

meeting,  and  were  binding  on  the  directors,  and  in  the  altematiye 

that  a  meeting  of  shareholders  might  be  forthwith  summoned  for 

the  purpose  of  having  those  resolutions  submitted  to  the  meeting. 

By  the  articles  of  association  of  the  company  the  directors  had 

power  at  their  discretion  to  summon  a  meeting ;  and  were,  upon  a 

requisition  by  members  of  the  company  holding  in  the  aggregate 

shares  to  the  nominal  amount  of  one-fifth  of  the  capital  of  the 

company,  to  convene  a  special  general  meeting;    and  if  the 
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•directors  did  not  proceed  to  conrene  the  meeting  within  thirty       L.  JJ. 
•days,  then  the  requisitionists,  or  any  other  members  holding  the        1875 
required  amount  of  shares  or  stock,  might  themselves  convene  a  :\rAODornALL 

The  Plaintiff  on  the  29ih  of  June,  moved  in  this  suit  that  a  — 
certain  injunction  already  granted  might  be  continued,  and  for 
production  of  documents,  and  for  leave  to  amend  by  striking  out 
the  name  of  the  company  as  Defendant  and  adding  the  company 
as  co-Flaintiff.  On  this  motion,  the  Defendants  undertaking  not 
to  make  any  arrangement  with  the  vendors  of  the  mine  until  such 
arrangement  should  have  been  submitted  to  the  shareholders,  an 
order  was  made  by  Vice-Chancellor  Molina  for  production,  and 
^^that  the  Defendants  do  forthwith  summon  a  general  meeting 
of  the  company  to  take  steps  for  electing  a  governing  body  of 
the  Defendant  company,  and  for  general  purposes." 

A  motion  was  now  made  on  behalf  of  the  company  by  way  of 
■appeal,  that  so  much  of  the  order  as  directed  a  meeting  to  be  sum- 
moned might  be  discharged. 

Mr.  /.  Pearson,  Q.C.,  and  Mr.  Colt,  for  the  company : — 

The  Court  has  no  authority  to  direct  a  company  to  call  a  meet- 
ing for  general  purposes :  Mozley  v.  AUUm  (1).  The  shareholders 
can  themselves  convene  a  meeting.  No  doubt  a  case  might  be 
made  for  the  interference  of  the  Court,  but  no  such  case  has  been 
made  here. 

Mr.  Higgins,  Q.C.,  and  Mr.  Winffe,  for  the  directors. 

Mr.  Olasse,  Q.C.,  and  Mr.  Bobmaon.  Q.C.,  for  the  Plaintiff:— 

The  Plaintiff  says  that  the  directors  were  improperly  elected, 
and  this  is  a  bill  to  rectify  the  impropriety.  We  want  to  amend 
and  make  the  company  co-Plaintiff,  and  in  order  to  do  that  we 
•ought  to  know  what  is  the  wish  of  the  company,  and  that  can  only 
be  done  by  a  meeting.  The  meeting  was  suggested  by  the  Vice- 
Chancellor,  and  no  proceeding  can  be  more  proper.  Atwool  v. 
Merryweaiher  (2),  FecUherstone  v.  Cooke  (3),  are  clear  authorities 

(1)  1  Ph.  790.  (2)  Law  Rep.  5  Eq.  464,  b.  ' 

(3)  Law  Rep.  16  Eq.  298. 

Z  B  2  I 
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L.JJ.      as  to  the  power  of  the  Court  to  direct  a  meeting  to  be  sam- 
1875       moned. 


Macdouoall 
^    *•         Sir  W.  M.  James,  L,  J, : — 

Gaudinib. 
I  am  of  opinion  that  this  order  cannot  be  sustained.    Perhaps- 

it  is  to  be  regretted  that  the  Court  has  no  jurisdiction  in  these 
matters  to  do  what  is  right  or  what  is  beneficial  for  the  parties,  bmt 
Lord  Cottenham  seems  to  have  indicated  clearly  in  Mozley  t. 
Alston  (1)  that  the  Court  has  no  jurisdiction  whatever  to  do  that 
which  it  is  for  the  company  itself  to  do  according  to  the  provisions 
of  the  articles.  If  a  general  meeting  is  wanted  for  any  purpose^ 
then  the  directors,  if  they  think  it  for  the  interests  of  the  company^ 
have  power  to  call  a  general  meeting;  but  I  do  not  think  that  the 
Court  has  any  jurisdiction  to  compel  the  directors  to  call  the 
meeting,  when  they  may  honestly  think  it  not  for  the  interests  of 
the  company  to  do  so.  Then  if  the  directors  do  not  call  the 
meeting,  it  is  left  to  the  shareholders  to  call  it,  with  these  restrfc- 
tions,  that  before  the  company  can  be  called  together,  and  before- 
they  can  be  put  to  any  such  inconvenience,  one-fifth  of  the  share- 
holders must  give  in  a  requisition  to  the  directors,  and  if  one-fifth 
do  not  join  in  it,  then  there  is  no  power  to  call  the  meeting. 

Now,  what  power  have  we  to  say  that  a  general  meeting  is  to  be 
called,  if  the  directors  do  not  think  it  right,  and  if  one-fifth  of  the 
shareholders  will  not  sign  a  requisition  for  the  purpose  ?  We  have 
no  authority,  and  there  is,  as  it  appears  to  me,  no  reason  why  we 
could  interfere  to  do  that  which  the  shareholders  have  a  right  to 
do  for  themselves.  The  great  principle  laid  down  in  the  two 
cases  of  Mozley  v.  Abion  and  Foss  v.  HarhoUle  (2)  was,  that  what- 
ever should  be  done  by  the  company  itself  through  its  own 
internal  organization,  ought  to  be  left  to  the  company,  and  ought 
not  to  be  interfered  with  by  this  Court.  In  the  cases  which  have 
been  cited,  and  upon  the  statement  of  which  the  Vice-chancellor 
seems  to  have  altered  his  original  opinion,  there  was  a  doubt 
whether  the  legal  proceedings  had  been  authorized  by  the  company ; 
and  the  Court  said  that  a  meeting  ought  to  be  summoned  in  order 
to  ascertain  whether  the  company  desired  its  name  to  be  continued 

(1)  1  Ph.  790.  (2)  2  Hare,  4G1. 
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as  Plaintiff  or  Defendant.    Of  course  that  was  a  very  obvious      ^  •'^'^• 
•and  very  necessary  proceeding,  but  that  is  not  a  direction  to  call  a        J^ 
meeting  for  any  purpose  connected  with  the  management  of  the  Maodougall 
company,  or  to  do  anything  which  the  company  could  do  for  itself    gabdinkb. 
•according  to  its  own  organization. 

I  am  of  opinion  that  the  order  so  far  as  appealed  from  ought 
to  be  discharged,  on  the  ground  which  the  Vice-Chancellor  ori- 
ginally took,  viz.,  that  there  is  no  jurisdiction. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  1  cannot  see  how  the  Court  has 
power  to  take  the  management  of  the  company  out  of  the  hands  of 
the  directors,  at  any  rate  whilst  the  question  is  still  in  litigation, 
whether  they  are  properly  directors  or  not  If  a  case  happened  in 
which  there  were  no  directors,  or  in  which  there  was  a  majority, 
and  they  had  neglected  to  appoint  directors,  or  directors  had  died, 
ao  that  there  was  not  a  quorum,  then  I  do  not  say  whether  the 
Oourt  might  not  have  yielded  to  the  proposal  to  summon  a 
meeting  in  order  to  prevent  the  company  from  altogether  coming 
to  an  end.  In  this  case  it  is  not  necessary  to  consider  that 
question,  as  there  is  a  board  of  directors  who  are  da  f ado  acting, 
and  it  has  not  been  determined  that  they  were  not  properly 
appointed.  Under  these  circumstances,  I  cannot  see  how  the  Court 
can  deprive  them  of  the  discretion  which  is  given  them  by  the 
articles.  By  the  articles  it  is  in  their  discretion  whether  to  summon 
a  meeting  or  not,  and  the  Court  cannot  take  the  management  of 
the  company  in  that  respect  out  of  their  hands. 

Solicitors  for  the  Plaintiff:  Messrs.  Valpy  &  Chaplin. 

Solicitors  for  the  Defendants :  Messrs.  Sole^  Turners,  &  Knight ; 
Messrs.  Biaehqfy  Bampas,  Jt  Bischoff. 


JtUij  2S. 
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L.  JJ.  EREWEN  V.  FREWEN. 

^  [1874    F.    69.] 

Irish  ChurcJi  Ad  (32  d:  33  Vict  e.  42),  a.  18— (7o/npenw<«m  Money— Executor^ 
Devisee — Ademption — Conversion. 

A  testator  made  a  devise  of  advowsons  in  Ireland,  The  Irish  Church  Act 
was  then  passed  abolishing  advowsons  and  giving  their  owners  a  right  to 
compensation.  The  testator  after  the  passing  of  the  Act  made  a  codicil  to 
his  will  and  then  died.  Compensation  for  the  advowsons  was  claimed  on 
behalf  of  the  devisee,  and  was  ascertained  and  made  payable  to  the  execators 
of  the  testator : — 

Edd^  that  the  compensation  money  was  payable  to  the  execators  of  the 
testator,  and  not  to  the  devisee  of  the  advowsons. 

Decision  of  EaU,  Y.C,  afBrmed. 

Thomas  FBEWEN,  deceased,  was  seised  in  fee  of  five  advow-^ 
sons  in  Ireland.  By  his  will,  dated  the  26th  of  September,  1867,. 
he  devised  two  of  these  advowsons  to  trostees  for  3000  years,  and 
subject  thereto  to  the  use  of  his  son  Richard  Frewen  for  life,  with 
remainders  over  in  strict  settlement.  On  the  1st  of  July,  1869,  he 
made  a  codicil  to  his  ^ill  appointing  another  executor.  On  the 
26th  of  July,  1869,  the  Irish  Church  Ad,  1869,  was  passed  (1). 
In  the  month  of  January,  1870,  ThonuLS  Frewen  gave  instructions 
for  an  application  to  the  Commissioners  under  the  Act  for  com- 
pensation in  respect  of  his  advowsons. 

On  the  10th  of  October,  1870,  he  made  another  codicil  to  his 
will,  and  on  the  14th  of  October,  1870,  he  died. 

(1)  32  &  33  Vict.  c.  42.    By  sect.  2  three  years  from  the  passing  of  the  Act 

it  is  enacted  that  on  and  after  the  Ist  make  application  in  writing   to  this 

day  of  January,  1871,  the  Charch  of  effect  in  respect  of  any  advowson  vested 

Ireland  should  cease  to  he  established  in  such  person  and  affected  by  the  pro- 

by  law.    By  sect.  10,  save  as  therein-  visions  of  the  Act,  and  are  to  i^ay  such 

after  mentioned,  no  person  after  the  person  accordingly.    By  s.  66  if  any 

passing  of  the  Act  is  to  be  appointed  vacancy  occur  in  any  benefice  between 

by  virtue  of  any  right  of  patronage  or  the  date  of  the  passing  of  the  Act  and 

ix)wer  of  appointment  to  any  benefice  the  Ist  of  January,  1871,  such  vacancy 

in  or  connected  with  the  said  Church,  may  be  filled  up  by  the  same  person  or 

By   sect.   18  the  Commissioners  are  persons  who  would  have  been  qualified 

to  ascertain  and  declare  the  amount  to  fill  up  the  same  if  the  Act  had 

of  compensation  which  ought  to  be  iiot  passed, 
paid  to  any  person  who  should  within 
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In  July,  1872,  applications  in  writing,  signed  by  the  gaardian 
of  Bichard  Frewen  (an  infant)  were  sent  in  to  the  Commissioneis 
for  compensation  in  respect  of  the  advowsons  devised  to  Biehard 
Frewen  for  life.  The  Commissioners  ascertained  and  declared  the 
amount  of  compensation  for  the  advowsons,  but  made  the  money 
payable  to  the  executors  of  the  testator. 

A  special  case  was  thereupon  stated  for  the  opinion  of  the  Court, 
whether  the  compensation  money  was  part  of  the  testator's  personal 
estate^  or  was  real  estate  and  represented  the  advowsons. 

The  Yice-Chancellor  Hall  decided  that  the  devise  had  failed, 
and  that  the  compensation  money  was  to  be  paid  to  the  executors 
as  part  of  the  testator's  personal  estate  (1). 

The  devisee  of  the  advowsons  appealed. 


(l;  1875.  June  30. 

Sir  Chables  Hall,  V.C,  expressed 
his  opinion  that  the  contention  of  the 
executors  upon  this  Act  was  correct. 
The  10th  section  of  the  Act  provided 
that,  save  as  thereinafter  mentioned, 
there  should  he  no  presentation  to  any 
henefice.  If,  then,  after  the  passing  of 
the  Act  there  was  to  he  no  presentation 
to  these  livings,  or  to  any  one  of  these 
livings,  except  for  a  short  time  from  the 
passing  of  the  Act,  the  henefice  had  no 
existence  for  any  purpose  of  presentation 
excepting  that  so  provided  for.  This 
necessarily  destroyed  the  effect  of  any 
existing  wiU  which  subsequently  came 
into  operation  purporting  to  devise  an 
advowson  or  living,  except  so,  far  as 
the  saving  might  have  any  operation 
for  this  purpose.  That  being  so,  the 
devise  of  the  advowsons  was  reduced 
to  nothing.  No  doubt  the  Act  of  Par- 
liament by  the  66th  section  said  that 
up  to  a  particular  time  specified,  if 
there  should  be  a  vacancy,  the  vacancy 
might  be  filled  up  by  such  person  as 
would  have  been  qualified  to  fill  up 
the  same  if  the  Act  had  not  passed. 
That  is  to  say,  in  this  particular  case 


there  being  a  will  which  would  have 
devised  the  advowson  if  the  Act  had 
not  passed,  the  person  who  under  that 
will  would  have  been  the  patron  and 
the  person  to  present  was  to  be  at 
liberty  to  present.  But  the  Act  did  not 
say,  or  in  effect  say,  that  for  all  pur- 
poses the  advowson  was  to  exbt,  but 
only  that  the  person  who  would  have 
been  the  patron  was  to  present,  and 
that  person  was  to  be  ascertained  by 
looking  at  the  title  under  the  will. 

That  being  the  case,  there  would,  in- 
dependently of  the  compensation  danse, 
have  been  an  end  to  the  advowson,  and 
the  will  would  so  far  have  been  inopera- 
tive. But  the  18th  clause  of  the  Act 
provided  for  payment  of  compensation 
to  the  person  in  whom  the  advowson 
was  vested  at  the  time  of  the  passing 
of  the  Act.  The  Act  no  doubt  gave  a 
period  of  three  years  for  making  the 
claim  to  compensation,  but  it  did  not 
mean  that  during  that  three  years  the 
persons  entitled  to  compensation  should 
be  uncertain  or  fluctuating.  In  that 
state  of  things,  and  wishing  the  claim 
to  be  made,  the  testator  did  not  think 
proper  to  make  any  specific  provision 


L.JJ. 
1875 

FUBWEN 
V, 

Fbewek, 
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L  J  J.  Mr.  Kardake,  Q.C.  (Mr.   T.  J).  Saltnan  with  ^him),  for  the 

1875  Appellants : — 
FnEWEN  Drant  v.  Vause  (I)  and  Emuss  y.  Smith  (2)  were  relied  upon  on  the 
Fbewex.  other  side,  but  do  not  apply.  This  Act  does  not  convert  real  estate 
into  personal  estate,  and  the  testator  cannot  be  considered  to  have 
intended  any  such  conversion.  Besides,  the  Act  might  have  been 
repealed.  Lav>e8  v.  Bennett  (3),  and  TownUy  v.  BedweU  (4),  shew 
what  the  law  is:  Waits  v.  Waits  (5).  In  Ex  parte  Hawkins  (6) 
and  the  earlier  cases  the  testator  had  made  an  agreement  to 
convert.  Here,  until  compensation  was  awarded,  the  devisee 
might  have  presented  if  a  vacancy  occurred,  and  he  might  have 
even  sold  the  expectation  of  a  vacancy ;  he  therefore  took  the 
property  in  specie  at  the  testator's  death,  and  nothing  which  was 
done  afterwards  could  convert  it.  It  is  impossible  to  suppose  that 
the  testator  intended  so  great  a  change  to  be  made  in  the  disposi- 
tion of  his  property  merely  because  the  Legislature  thought  fit  to 
disestablish  the  Irish  Church. 

Mr.  Oreene,  Q.O.,  Mr.  Dickinson^  Q.C.,  Mr.  Inee,  Q.C.,  and  Mr. 
llacna^hten,  for  the  Respondents,  were  not  called  upon. 


disposing  of  that  compensation  money,  v.  Vaute  (1 Y.  &  G.  Ch.  580),  and  Emttss 

althongh  be  did  make  a  codicil  to  his  v.  Smith  (2  De  G.  &  Sm.  722),  both  de* 

will.    Consequently  the  compensation  pended  upon  the  existence  of  an  option 

was  part  of  his  personal  estate.  in  some  other  person.  Those  cases  were 

The  claim  for  compensation  was  both  observed  upon  by  the  Vice-Chan- 
made  after  his  death,  being  sent  in  on  cellor  Wood  in  Weeding  v.  Weeding 
Ijehalf  of  the  devisee  under  the  will,  but  (1  J.  &  H.  431),  and  be,  too^  put  the 
the  Commissioners  rightly  considered  decision  entirely  on  the  existence  of  an 
that  the  money  was  payable  to  the  option.  But  none  of  these  cases  had 
executor.  any  application  to  the  present  case, 

The  words  as  to  Roman  Catholics  at  which  depended  entirely  upon  the  Act 

the  end  of    the    18th    section  were  of  Parliament.  The  case  of  i^ic^an^s  t- 

rather  in  favour  of  the  same  conclusion,  AtUymey-Qeneral  (6  Moo.  P.  C.  381) 

because  that  portion  of  the  Act  had  seemed  to  bear  more  upon  the  point 

reference  to  the  ownership  of  the  (1)  1  Y.  &  C.  Ch.  580. 

advowson  at  the  time  of  the  Act  passing,  (2)  2  De  G.  &  Sm.  722. 

and  clearly  fixed  that  as  the.  date  at  (8)  1  Cox,  167. 

which  the  person  who  was  to  have  the  (4)  14  Ves.  691. 

l)enefit  was  to  be  ascertained.  (5)  Law  Rep.  17  Eq.  217. 

The  cases  which  were  referred  to  did  (6)  13  Sim.  569. 
not  really  affect  the  conclusion.  Dratii 
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Sir  W.  M.  James,  L  J. : —  L.  JJ. 

I  have  really  no  doubt  upon  this  ease,  and  in  my  opinion  the        J^ 


Vice-Chancellor  is  quite  right.  Fbewkh 


V, 


The  Act  of  Parliament  destroyed  the  advowson,  that  is  to  say,  Fbe^-ek. 
it  conyerted  that  which  was  an  advowson  with  a  perpetual  right  of 
presentation  to  a  living  in  the  Established  Church,  into  something 
different.  The  Church  was  not  disestablished  till  a  year  and  a 
half  after  the  Act  was  passed,  but  during  that  year  and  a  half  the 
testator  died.  The  property,  which  was  vested  in  the  testator  at 
the  time  when  the  Act  was  'passed,  had  its  character  permanently 
changed  and  practically  destroyed.  The  Act  provides  that  the 
Comnussioners  shall  as  soon  as  they  can  after  the  passing  of  the 
Act — ^not  as  soon  as  they  can  after  the  year  1871  when  the 
Church  was  to  be  disestablished,  but  as  soon  as  they  can  after 
the  Act  is  passed — ascertain  what  compensation  is  to  be  given  to 
the  owner,  that  is  to  say,  to  the  man  who  was  the  owner  at  the 
time  when  the  Act  was  passed.  The  same  case  arises  when  land 
is  taken  from  a  man  who  cannot  help  himself,  when  though  the 
money  may  not  be  paid  till  some  time  afterwards,  still  the  land 
becomes  personal  estate. 

In  all  these  cases,  where  the  thing  has  been  either  by  contract 
or  by  operation  of  law  converted,  there  is  no  equity  between  the 
legal  and  the  personal  representatives  or  between  legal  devisees 
and  personal  legatees.  And  it  does  not  make  any  difference  that 
there  was  during  the  year  and  a  half  a  provisional  arrangement 
for  the  person  who  would  during  that  year  and  a  half  have  had  the 
advowson.  This  does  not  alter  what  the  Act  has  done,  that  is  to 
Fay,  the  conversion  of  that  which  was  an  advowson  in  the  hands  of 
the  then  owner  into  a  right  to  receive  the  compensation  which 
shall  be  assessed  by  the  Commissioners. 

The  case  is  clear  on  all  the  authorities,  and  on  the  principle  of 
converting  realty  into  personalty.  In  my  opinion  the  Vice- 
Chancellor  is  quite  right. 

Sin  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  James,  Curtis,  &  James. 
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L.JJ.  In  re  CAEIBBEAN  COMPANY, 

1875 


Jultj  29. 


CRICKMER'S  CASE. 
Company — Contract  for  fully  patid-up  Shares — Companies  Ad^  1867, «.  25. 

The  memorandum  of  association  of  a  limited  joint  stock  company  estab- 
lished for  working  guano  stated  that  the  capital  of  the  company  shoald 
consist  of  2500  shares  of  £10  each.  The  articles  contained  a  clause  i»t>viding 
that  all  the  original  shares  should  be  considered  fully  paid-up  shares ;  and  a 
clause  empowering  the  directors  to  purchase  property  for  the  company  with 
paid  up  shares.  All  the  original  shares,  except  one  sbare  retained  by  each  of 
the  subscribers  of  the  memorandum,  were  allotted,  as  fully  paid-up  shares, 
to  the  vendor  of  a  concession  for  working  guano,  in  pursuance  of  a  contnust 
made  by  him  with  one  of  the  promoters  of  the  company ;  but  this  contract 
was  not  registered.  The  company  was  afterwards  ordered  to  be  wound 
up: — 

EM  (affirming  the  decision  of  Malins,  V.C),  that  the  articles  of  associa- 
tion did  not  constitute  a  contract  within  the  25th  section  of  the  Companies 
Acty  1867,  and  that  the  holder  of  vendor's  shares,  who  took  them  with  notice 
of  the  circumstances  under  which  they  were  allotted,  was  liable  to  calls  to 
the  full  nominal  amount  of  the  shares. 

xHIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Malins. 

The  Caribbean  Company,  Limited,  was  registered  under  the 
Companies  Ad,  1862,  on  the  9th  of  February,  1871. 

The  memorandum  of  association  stated  that  the  object  of  the 
company  was  to  acquire,  from  any  person  or  persons,  or  govern- 
ments, mediately  or  immediately,  and  being  a  member  or  members 
of  the  company  or  not,  and  either  by  purchase  or  otherwise,  rights 
and  powers  to  work  guano,  phosphate  of  lime,  and  other  deposits 
or  minerals  in  the  Caribbean  Islands  in  the  West  Indies,  and  else- 
where ;  and  to  purchase  and  construct  the  necessary  mines  and 
works. 

The  capital  of  the  company  was  stated  to  be  £25,000,  divided 
into  2500  shares  of  £10  each.  The  articles  of  association  contained 
(among  others)  the  following  provisions : — 

Clause  6.  The  sum  of  £10  per  share  on  2500  original  shares  in 
the  company  shall  be  considered  as  fully  paid  up,  and  all  new 
shares  in  the  company  for  the  time  being  unissued  shall  be 
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allotted,  appropriated,  and  disposed  of  for  the  benefit  of  the  com-       L.  JJ. 
pany  to  such  persons,  at  such  times,  and  in  such  manner  as  the       1875 
directors  shall  in  their  discretion  think  fit;  but  the  company   cbickueb*s 
shall  not  at  any  time  purchase,  deal  with,  or  sell  any  shares  of  the       ^^' 
company. 

Clause  88  contained,  among  other  powers  given  to  the  directors, 
the  following  authority : — 

They  may  purchase,  take  on  lease,  or  otherwise  acquire  for  the 
company,  rights  and  powers  to  work  guano,  phosphate  of  lime,  and 
other  deposits  or  minerals  in  the  Caribbean  Islands  in  the  West 
Indies,  and  elsewhere ;  may  purchase,  take  on  lease,  or  otherwise 
acquire  for  the  company,  any  real  or  personal  property  in  the 
Untied  Kingdom  or  elsewhere,  under  such  title,  at  such  prices,  and 
upon  such  terms  as  they  may  think  fit. 

They  may  pay  for  the  acquisition  of  any  property  by  these 
presents  authorized  to  be  acquired  by  the  company  either  in  cash 
or  shares,  to  be  treated  as  either  wholly  or  in  part  paid  up,  or  partly 
in  cash  and  partly  in  such  shares,  or  in  such  other  manner  as  the 
directors  from  time  to  time  may  deem  expedient. 

The  memorandum  of  association  was  signed  by  seven  persons 
for  one  share  each,  and  the  remaining  2493  shares  were  allotted 
to  Mr.  E,  Oliver,  in  pursuance  of  an  agreement  made  on  the  27th 
of  October,  1870,  between  him  and  Mr.  Carmiehael,  one  of  the 
promoters  of  the  company,  as  the  price  of  a  concession  granted 
to  him-  by  the  Government  of  the  United  States  for  the  exclusive 
right  of  exporting  guano  from  certain  islands  in  the  Caribbean 
Sea. 

All  these  shares  were  allotted  as  fully  paid-up  shares,  but  the 
agreement  with  Oliver  was  not  registered  in  accordance  with  the 
25th  section  of  the  Companies  Act,  1867,  nor  was  there  any  specific 
mention  of  it  in  the  articles  of  association. 

On  the  6th  of  May,  1871,  the  company  executed  a  mortgage 
deed  to  Carmiehael  of  certain  cargoes  of  guanoj  to  secure  an 
advance  of  £1200  expressed  to  be  advanced  by  him  for  the 
purpose  of  the  undertaking.  Of  this  sum  £1000  was  supplied 
by  Mr.  /.  E,  Criekmer,  a  stockbroker,  who  afterwards  advanced, 
through    Carmiehael   £1000    more    to  the  company.      On  the 
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L.  JJ.      occasion  of  these  advances  CrtcJemer  received  as  a  bonus  919 

1875        shares,  part  of  those  allotted  to  Oliver ^  which  were  transferred 

Cbickmee's  to  him  as  fully  paid-up  shares.    Of  these  he  was  the  registered 

^^-       owner  of  669  shares  at  the  date  of  the  commencement  of  the 

winding-np. 

On  the  2nd  of  August,  1872,  a  petition  was  presented,  under 
which  an  order  was  made  for  winding  up  the  company. 

The  official  liquidator  took  out  a  summons  for  a  call  of  Is.  on 
each  share  held  by  Crickmer,  which  was  adjourned  into  Court. 
The  Vice-chancellor  held  that  Grichfner  was  liable  for  the  fall 
nominal  value  of  the  shares,  and  ordered  the  call  to  be  made  on 
that  footing.     Crickmer  appealed  from  this  decision. 

The  yice-Chancellor  was  of  opinion,  and  the  Lords  Justices,  on 
hearing  the  evidence,  concurred  in  the  opinion,  that  Crickmer  had 
full  notice  of  the  circumstances  under  which  the  shares  were 
allotted  to  Oliver. 

Mr.  Waller,  Q.C.,  and  Mr.  Buniinff,  for  the  Appellant : — 

Assuming  tbat  Crickmer  had  notice  of  all  the  circumstances, 
we  contend,  notwithstanding,  that  he  is  entitled  to  hold  these  shares 
as  fully  paid  up.  The  articles  of  association  contained  a  contract 
in  writing  that  the  original  shares  should  be  all  considered  paid- 
up  shares,  and  that  the  directors  might  apply  them  in  the  pur- 
chase of  any  concessions  or  other  property  for  the  use  of  the  com- 
pany. That  was  a  contract  in  writing  within  the  25th  section  of 
the  Companies  Act,  1867.  Pritchard*s  Case  (1),  which  was  relied  on 
by  the  other  side  in  the  Court  below,  is  distinguishable ;  that  case 
only  decided  that  the  articles  did  not  constitute  a  contract  be- 
tween the  company  and  the  vendor ;  but  they  do  constitute  a 
contract  between  the  shareholders  inier  sa,  of  which  the  creditors 
have  notice.  There  is  no  real  inconsistency  between  the  memo- 
randum and  the  articles.  The  shares,  although  paid  up,  formed 
the  capital  of  the  company,  for  they  were  issued  for  the  pur- 
pose of  purchasing  property  for  the  company.  It  has  been 
repeatedly  decided  that  every  one,  in  dealing  with  a  company, 

(1)  Law  Eep.  8  Ch.  956. 
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must  be  taken  to  have  notice  of  the  provisions  of  the  articles  of      L.  JJ. 
association.  1875 

Cbiormvb's 
Mr.  BigginSj  Q.C.,  and  Mr.  Qrosvenor  Woods,  for  the  ofiScial       ^^^ 

liquidator,  were  not  called  on. 

Sir  W.  M.  James,  L.  J. : — . 

It  appears  to  me  that  this  appeal  is  perfectly  idle.  There  is  no 
registered  contract  in  writing  in  this  case.  The  registration  of 
articles  of  association,  inconsistent  with  the  memorandum,  is  not 
the  registration  of  a  contract  within  the  meaning  of  the  25th  section 
of  the  Act  It  must  be  a  contract  which  shews  what  shares  are 
to  be  issued  fullj  paid  up,  and  for  what  consideration  they  are  to 
be  issued.    The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  meaning  of  the  articles  of  asso- 
ciation is  obscure,  but  it  seems  to  me  to  be  that  the  directors  shall 
have  power  to  make  presents  of  paid-up  shares.  The  meaning  of 
the  25th  section  is  that  there  must  be  a  written  contract,  by  virtue 
of  which  the  sliares  are  to  be  issued  fully  paid  up,  with  some 
person  external  to  the  company.  That  is  the  thing  to  be  regis- 
tered, and  not  a  mere  contract  between  the  shareholders.  Such  a 
clause  in  the  articles  cannot  be  a  written  contract  within  the 
meaning  of  the  Ac  t. 

Solicitors:  ^lossrs.  Bellaviy,  Siroriff.d'  Edpelotv ;  "Messrs.  Neu^n 
ACo. 
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L.JJ.         In  re  WEST  HARTLEPOOL  IRONWORKS  COMPANY. 

,^^  Company — Winding-up — Supervision  Order  or  Winding-up  Order — Wishes  of 

July  30.  Creditors—Companies  Act,  1862,  w.  91, 149. 

After  a  petition  by  a  creditor  for  innding  np  a  company  had  been  pre- 
sented the  company  duly  passed  a  resolution  for  voluntary  winding  up.  At 
the  hearing  a  majority  in  number  and  value  of  the  creditors  appeared,  and. 
asked  to  have  the  voluntary  winding-up  continued  under  supervision,  and  no 
creditor  except  the  Petitioner  asked  for  a  winding-up  order.  Vice-Chancellor 
Bacon^  however,  made  an  order  for  compulsory  winding-up.  From  this  order 
a  number  of  the  creditors,  being  a  majority  of  the  unsecured  creditors, 
appealed ;  other  creditors  supported  the  same  view,  and  no  one  but  the 
Petitioner  asked  for  a  compulsory  winding-up]: — 

Held,  that  it  sufficient! 3''  appeared  without  calling  a  meeting  of  creditors, 
that  the  majority  of  the  creditors  desired  the  voluntary  winding-up  to  be 
continued  under  supervision,  and  that,  as  it  was  not  shewn  that  this  would 
do  any  injustice  to  the  petitioning  creditor,  a  supervision  order  ought  to  be 
made,  a  creditor  not  being  entitled  ex  dehito  Justitice  to  a  winding-up  order 
as  between  himself  and  other  creditors,  though  he  is  so  entitled  as  between 
himself  and  the  company. 

X  HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Bacon. 
^  Messrs.  Forwood,  as  creditors  of  the  West  Hartlepool  Iromwrks 
Compant/y  presented  a  petition  to  wind  up  the  company  on  the 
8th  of  June,  and  three  shareholders  presented  a  similar  petition 
on  the  17th  of  June.  Both  petitions  came  on  to  be  heard 
together  before  Vice-Chancellor  Bacon  on  the  10th  of  July. 
In  the  meantime  the  company  had  duly  passed  a  resolution 
for  a  voluntary  winding-up.  At  the  hearing  of  the  petitions 
Messrs.  Forwood  pressed  for  the  usual  order  for  compulsory 
winding  up.  The  Petitioners  on  the  second  petition  asked  that 
the  voluntary  winding-up  might  be  continued  under  supervision, 
and  this  latter  view  was  supported  by  large  bodies  both  of  cre- 
ditors and  contributories,  who  appeared  by  counsel  at  the  hearing. 
Vice-Chancellor  Bacon  made  an  order  on  both  petitions  to  wind 
up  the  company  compulsorily.  A  number  of  the  creditors  who 
had  appeared  appealed. 

It  appeared  that  the  total  of  the  debts  was  about  £255,000,  of 
which  about  £206,000  were  unsecured.  Creditors  to  the  amount 
of  about  £140,000,  of  which  only  a  small  part  was  secured,  appeared 
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at  the  hearing  and  supported  the  application  for  a  supervision      ^L.JJ. 

order.    The  Appellants  were  creditors,  whose  debts  amounted  to        1875 

£112,0009  cmd  included  a  majority  in  value  of  the  unsecured       in  re 

creditors.    These  circumstances  were  proved  on  the  appeal  by  the  habtlSool 

affidavit  of  the  secretary,  which  was  not  contradicted.  Ieosworks 

•'  Company. 

Mr.  De  Oex,  Q.a,  Mr.  Fry,  Q.C.,  and  Mr.  flbtwfoy,  for  the 
Appellants : — 

By  sect.  91  of  the  Companies  Act,  1862,  the  Court  "  in  all  matters 
relating  to  the  winding-up  "  is  to  have  regard  to  the  wishes  of  the 
creditors  and  contributories.  Here  a  great  majority  both  of  the  , 
creditors  and  of  the  contributories  wish  for  a  winding-up  under 
supervision.  It  is  not  ex  debito  justitim  that  a  creditor  who  can- 
not get  his  debt  paid  should  have  an  immediate  winding-up  order : 
In  re  Western  of  Canada  OH,  dc.  Company  (1).  Vice-Chancellor 
Wood,  in  In  re  Inns  of  Court  Hotel  Company  (November  17, 1866), 
remarks  forcibly  on  the  advantages  which  a  winding-up  under 
supervision  has  over  a  compulsory  winding-up,  and  Be  Owen^s 
Wheel  and  Tire  Company  (2)  is  to  the  same  effect.  The  Act  does 
not  in  terms  make  it  obligatory  on  the  Court  to  order  a  winding- 
up  in  any  case ;  that  a  creditor  is  entitled  ex  debito  Justitise  to  a 
winding-up  order  is  only  a  rule  drawn  from  the  justice  of  the 
case,  and  the  rule  is  laid  down  by  Lord  Cranworth  as  applying 
between  the  company  and  the  creditor,  not  as  between  creditors : 
Bowes  V.  Hope  Mutual  Insurance  Society  (3).  In  the  case  of  In  re 
Oriental  Commercial  Bank  (before  Vice-Chancellor  Wood,  July  16, 
1866;  Lord-Chancellor,  August  4,  1866)  it  is  intimated  that  if 
the  creditors  had  expressed  their  wishes  in  time  the  Court  would 
have  attended  to  them. 

Sect.  149  of  the  Act  appears  conclusive,  and  In  re  Langley  MUl 
Steel  and  IronworTcs  Company  (4)  is  precisely  in  point.  It  is 
most  undesirable  to  place  the  law  on  a  footing  which  will  en- 
courage small  creditors  to  insist  upon  a  compulsory  winding-up 
order  in  the  hope  of  getting  bought  off  by  payment  in  fulL 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Caldecott,  for  a  large  majority 

(1)  Law  Rep.  17  E^.  1.  (3)  11  H.  L.  C.  389. 

(2)  22  W.  P.  151.    ^  (4)  Law  Rep.  12  Eq.  26. 


July  30. 
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L.JJ.  HODGKINSON  v.  CROWK 

1876 

[1873    H.     124.] 

LeasB'-Utual  Clames — Proviso  for  B/o-tntry, 

Edd  (reversiDg  the  decision  of  Bacon,  V.C.),  that,  under  an  agreement  for 
a  lease  to  contain  "  all  usual  and  customary  mining  clauses/*  the  landlord 
was  not  entitled  to  hare  inserted  in  the  lease  a  proviso  for  re-entry  on  breach 
of  any  of  the  covenants  by  the  lessee,  or  otherwise  than  on  non-payment  of 
rent 

SembU,  the  rule  is  not  limited  to  mining  leases. 

xHIS  was  a  motion  by  the  Defendant  by  way  of  appeal  from  a 
decision  of  Yice-Chancellor  Bacon  on  an  adjourned  summons. 

In  September,  1871,  the  Plaintiff  agreed  to  graht  a  lease  to  the 
Defendant  of  the  mines  and  minerals  under  an  estate  in  Norfh 
Staffordshire.  A  memorandum  of  terms  and  conditions  was  signed, 
the  terms  being  as  follows :  "  Term  of  lease  twenty-one  years,  with 
the  option  of  renewal  for  seven,  fourteen,  or  twenty-one  years 
more.  Lease  to  commence  29th  September,  1871.  One  shilling 
per  ton  royalty  for  all  calcined  ironstone.  Eightpence  per  ton 
for  all  slack.  Minimum  rent  to  be  £250  per  annum.  Quarterly 
payments  for  rents,  25th  March,  24th  June,  29th  September,  and 
25th  December.  To  pay  only  for  what  is  gotten  the  first  year. 
Thirty  days  of  grace  allowed  for  payments  of  rent  after  becoming 
due.  Not  to  work  the  mines  and  minerals  where  they  cannot  be 
worked  at  a  profit  in  consequence  of  their  thinness.  Lease  to  de- 
termine if  the  mines  and  minerals  are  exhausted  before  the  end 
of  twenty-one  years.  To  pay  double  rent  for  surfieu^  damage,  but 
not  to  exceed  £3  10a.  per  acre.  To  work  the  mines  and  minerals 
in  conjunction  with  any  adjoining,  if  required,  on  payment'  of  1(L 
per  ton  for  wayleave  or  shaftage  rent.  To  be  allowed  three 
years  for  making  up  deficiencies  for  rents.  To  work  the  mines 
and  minerals  in  a  proper  and  workmanlike  manner.  To  erect 
engines,  buildings,  &c,  and  to  make  tramways,  &o.,  &c.,  with  power 
to  take  down  and  remove  the  same  at  the  end  of  the  lease.  To  have 
power  to  get  clay,  marl,  and  sand,  make  and  bum  bricks  for  the 
use  of  the  colliery ;  but  if  any  are  sold,  to  pay  Is.  per  thousand  rent 


V. 

Cbowb. 
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or  royalty,  and  2d.  per  ton  for  any  sand  sold.    To  have  all  usual       L  JJ. 
and  customary  mining  clauses.     The  cost  of  lease  and  counterpart       1875 
to  be  paid  by  each  party  in  equal  proportions."  Hodgkinkn 

Disputes  having  arisen  as  to  the  terms  of  the  lease,  the  Plaintiff 
filed  his  bill  for  specific  performance,  and  Yice-Chancellor  Bacon 
made  a  decree  declaring  that  the  Plaintiff  was  not  entitled  to  a 
proviso  for  re-entry  on  the  bankruptcy  of  the  lessee,  or  to  a  cove- 
nant in  restraint  of  alienation ;  and  that  the  Defendant  was  not 
entitled  to  a  proviso  enabling  him  to  have  the  user  of  coal  and 
slack  for  calcining  ironstone,  or  for  use  in  the  steam  engines,  and 
for  burning  bricks,  without  paying  royalty  thereon ;  and  directing 
the  agreement  to  be  specifically  performed  having  regard  to  these 
declarations,  the  lease  to  be  settled  by  the  Judge  (1). 

The  question  now  in  dispute  was,  whether  the  Plaintiff  was  en- 
titled to  have  inserted  in  the  lease  a  proviso  for  re-entry  on  non- 
payment of  rents  or  royalties,  *'  or  if  and  whenever  there  shall  be 
any  breach  of  any  of  the  covenants  and  agreements  by  the  lessee 
herein  contained."  Yice-Chancellor  Bacon  held  that  he  was  so 
entitled  ;  and  the  Defendant  moved  to  vary  the  order,  and  to  have 
it  declared  that  the  Plaintiff  was  not  entitled  to  have  inserted  a 
proviso  for  re-entry  upon  breach  of  any  of  the  covenants  or  agree- 
ments in  the  lease,  or  otherwise  than  upon  non-payment  of  rent. 

Mr.  Jackson,  Q.C.,  and  Mr.  HamiUon  Humphreys,  for  the  appeal 
motion : — 

According  to  the  principles  of  Church  v.  Brown  (2)  this  pro* 
viso  ought  not  to  be  inserted,  for  it  is  '^  in  contradiction  to  the 
quantity  of  interest  which  the  demise  itself  was  by  the  agreement 
to  give  to  the  lessee;"  and  it  is  not  enough  for  the  Plaintiff  to 
shew  that  it  is  not  uncommon  to  insert  such  a  proviso.  It  cannot 
be  called  a  usual  one  in  mining  leases.  In  the  precedents  in 
Phit  on  Leases  it  is  not  inserted.  In  JarmarHs  Bythewood's  Con- 
veyancing (3)  it  is  sometimes  inserted  and  sometimes  not.  In 
Davidson* s  Precedents  (4)  it  is  inserted  ;  but  some  of  the  leases 
are  leases  under  powers  which  may  have  required  its  insertion ; 
and  in  one  precedent  (p.  341)  there  is  an  elaborate  proviso  con- 

(1)  Law  Rep.  19  Eq.  691.  (3)  Ed.  Sweet,  vol.  iv. 

(2)  15  Vea.  268.  (4)  2iid  Ed.  voL  v. 

3C72  1 
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L.  JJ.  fining  the  operation  of  the  clause  to  a  breach  of  covenant  persisted 

1875  in  after  notice.    It  is  in  the  highest  degree  unreasonable  that  a 

HoDGKucsoN  tenant  under  a  mining  lease  who  must  incur  immense  outlay 

Crowe.  ^Iiottld  be  liable  to  be  ejected  for  every  trifling  breach  of  cove- 

nant 

Mr.  JTay,  Q.C.,  and  Mr.  Inee,  Q.O.,  eonira : — 
A  proviso  for  re-entry  of  this  nature  is  found  in  most  of  the  pre- 
cedents in  Jannan*8  BythetooocTs  Conveyancing  (1).  In  Prideaux'» 
Precedents  (2)  it  is  treated  as  usual ;  and  it  occurs  in  a  precedent 
in  Bainbridffe  on  Mines  (3).  The  more  recent  books  of  precedents 
are  almost  uniform  in  inserting  it.  This  being  the  ordinary  prac- 
tice of  conveyancing,  the  parties  must  be  supposed  to  have  con- 
tracted with  reference  to  it. 

[The  LoBD  Justice  James  referred  to  Chambers  Landlord  and 
Tenant  (4),  and  the  observations  of  Vice-Chancellor  Wtffram  in 
Blakealey  v.  Whieldon  (5).] 

A  clause  of  this  kind  is  nothing  more  than  a  reasonable  protec- 
tion to  the  landlord. 

Sib  W.  M.  James,  L.J.  :— 

I  am  not  sorry  that  this  case  has  been  brought  before  us,  and 
that  I  have  an  opportunity  of  expressing  an  opinion  upon  the  very 
important  point  which  is  raised  by  this  summons ;  a  point  which 
has  been  the  subject  of  careful  study  by  me  over  a  period  of  many 
years,  so  that  I  believe  I  was  before  the  argument  familiar  with 
almost  all  the  books,  authorities,  and  precedents  which  have  been 
cited.  I  am  of  opinion  that  it  is  impossible  upon  any  principle  to 
hold  that  a  man  who  has  entered  into  an  agreement  for  a  lease  for 
a  term  of  years  absolute  is  obliged  to  take  a  lease  for  a  term  of 
years  determinable  upon  the  breach  of  some  one  of  a  great  numbes 
of  conditions,  covenants,  or  stipulations  contained  in  the  lease.  No 
authority  has  been  produced  in  support  of  such  a  contention,  and 
so  far  as  there  are  authorities  upon  the  point  (I  am  setting  aside 
now  the  forms  of  leases  on  which  some  reliance  has  been  placed) 
the  authorities  are  the  other  way. 

(1)  Ed.  Sweet  vol  iv.  (3)  Page  718. 

(2)  Vol  ii.  p.  18.  (4)  Page  446. 

(5)  1  Hare,  176. 
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I  have  referred  to  a  book  which   I  believe  to  be  a  book  of      L.  JJ. 
anthority,  Chamhen  on  the  Law  of  Landlord  and  Tenant,  compiled       1875 
m  part  from  notes  by  the  Recorder  of  Bombay,  Sir    William  HoroKmsoa 
David  Evans,  and  published  as  far  back  as  the  year  1823,  in      ^  ^* 

which  the  matter  is  fully  considered,  and  it  is  there  laid  down       

as  settled  that  such  a  condition  as  this  cannot  be  inserted  ex- 
cept under  particular  stipulations  (1).  In  Church  v.  Broion  (2) 
the  matter  before  the  Court  was  with  reference  to  a  restraint 
upon  alienation  which  was  claimed  upon  exactly  the  same  ground 
as  that  relied  upon  in  the  present  case,  namely,  that  it  had  be- 
come a  usual  clause  for  the  protection  of  the  landlord,  and  Lord 
Mdon  says  (3)  :  **  Before  the  case  of  Henderson  y.  Hay  (4)  there- 
fore u{)on  an  agreement  to  grant  a  lease  with  nothing  more  than 
*  proper  covenants,'  I  should  have  said  they  were  to  be  such  cove- 
nants as  were  just  as  well  known  in  such  leases  as  the  usual 
covenants  under  an  agreement  to  convey  an  estate,  and  though 
the  word  *  incidental'  is  not  very  precise,  I  conceive  Lord  Thur- 
hw*s  meaning  to  have  been  that  the  party  had  a  right  to  those 
covenants  that  would  be  inserted  in  the  execution  of  an  agreement 
for  a  lease  arising  out  of  the  general  well-known  practice  as  to 
such  leases,  and  not  contradicting  the  incidents  of  the  estate  be- 
longing to  a  lessee,  one  of  which  is  the  right  to  have  the  estate 
without  restraint  beyond  what  is  imposed  upon  it  by  operation 
of  law,  unless  there  is  an  express  contract  ^  for  more."  Then  he 
goes  on  to  say  (5)  :  *'  The  safest  rule  for  property  is  that  a  person 
shall  be  taken  to  grant  the  interest  in  an  estate  which  he  proposes 
to  convey,  or  the  lease  he  proposes  to  make,  and  that  nothing 
which  flows  out  of  that  interest  as  an  incident  is  to  be  done  away 
by  loose  expressions  to  be  construed  by  facts  more  loose,  that  it  is 
upon  the  party  who  has  forborne  to  insert  a  covenant  for  his  own 
benefit  to  shew  his  title  to  it,  and  that  it  is  safer  to  require  the 
lessor  to  protect  himself  by  express  stipulation  than  for  Courts  of 
Equity  to  hold  that  contracting  parties  shall  insert,  not  restraints 
expressed  by  the  contract  or  implied  by  law,  but  such,  more  or  less 
in  number,  as  individual  conveyancers  shall  from  day  to  day  pre- 

(1)  Page  445.  (3)  15  Ves.  264. 

(2)  15  Ves.  258.  (4)  3  Bro.  C.  C.  632. 

(5)  15  Veg.  2C8. 
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L.  JJ.      Bcribe  as  proper  to  be  imposed  npun  the  lessee,  and  that  all  those 

1875        restraints  so  imposed  from  time  to  time  are  to  be  introduced  as  the 

HoDGKiNsoN  aggregate  of  the  agreement."    Then  the  form  of  the  nsual  power 

Cbowi.      ^  let^e  is  expressed  by  Lord  St.  Leonards,  Sugden  on  Powers  (1), 

in  these  terms:    **In  the  usual  power  of  leasing,  besides  the 

reservation  of  the  best  rent,  it  is  generally  required  that  the 
lessee  covenant  for  payment  of  the  rent,  that  a  clause  be  inserted 
for  re-entry  in  default  of  payment,  that  the  lessee  be  not  made 
dispunishable  of  waste,  and  that  he  execute  a  counterpart  of  the 
lease,  and  if  any  of  these  conditions  be  not  complied  with  the 
lease  will  be  void."  That  is  the  usual  form  of  power,  requiring  a 
clause  of  re-entry  only  in  default  of  payment  of  rent.  If  it  had 
been  looked  upon  as  one  of  the  usual  and  necessary  incidents  in  a 
lease  that  there  should  be  a  clause  of  re-entry  for  a  breach  of 
every  covenant,  that  would  have  been  required  in  the  usual 
power  of  leasing.  The  Legislature,  in  the  Leases  and  Sales  of 
Setded  EshUes  Ad  (19  &  20  Vict.  c.  120),  has  introduced  the  same 
form  (2),  requiring  a  proviso  for  re-entry  upon  non-payment  of 
rent,  but  not  upon  a  breach  of  any  covenant.  A  clause  for  re-entry 
for  non-pa3rment  of  rent  is  always  inserted  without  any  opposition 
by  anybody.  It  has  never  been  disputed  by  any  tenant,  because 
both  at  law  and  in  equity  the  lessee  can  be  relieved  from  the  for- 
feiture by  payment  of  his  rent  after  the  period  of  forfeiture  has 
arrived,  just  as  a  mortgagor  can  redeem  his  estate  though  the  time 
fixed  by  the  mortgage  deed  for  redemption  has  passed;  so  that 
the  proviso  only  operates  as  a  penalty.  A  clause  of  re-entry  for 
breach  of  covenants  generally,  where,  as  there  are  no  means  of 
ascertaining  the  compensation,  a  Court  of  Equity  cannot  relieve, 
stands  on  quite  a  different  footing. 

Then  it  is  said,  that  as  the  landlord  parts  with  his  estate  he  has 
a  right  to  have  this  clause  of  forfeiture  for  breach  of  covenant 
inserted  as  a  reasonable  and  proper  protection.  The  Yice-Chan- 
cellor  seems  to  have  been  of  opinion  that  it  is  a  very  reasonable- 
and  proper  stipulation  to  be  inserted.  I  am  bound  to  say,  having 
had  some  experience  in  these  cases,  that  I  not  only  do  not  con- 
sider it  a  proper  and  reasonable  thing  to  introduce,  but  to  my 
mind  it  is  a  most  odious  stipulation,  it  is  offensive,  and  it  is  oppres- 
(1)  8th  E<L  p.  818.  (2)  Sect.  2,  sub-secfc.  6 ;  but  see  sect  32. 
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siye  beyond  measure;  and  it  never,  in  my  opinion,  has  been       I1.JJ. 
submitted  to  by  lessees  except  upon  a  general  notion  that  lessors        1875 
are  men  of  honour  and  liberality,  and  will  not  incur  the  odium  hodokivson 
which  they  would  incur  in  the  eyes  of  their  neighbours  if  they      qb^^ 
endeaTOUred  to  enforce  their  strict  right  by  insisting  on  a  for-        — 
feiture  of  a  yaluable  estate  in  which,  perhaps,  the  whole  of  the 
lessee's  fortune  may  have  been  embarked,  because  he  has  through 
inadyertence  committed  a  breach  of  ooyenant  which  may  not  have 
done  the  lessor  a  shillingsworth  of  damage. 

A  case  in  which  I  was  counsel  many  years  ago  produced  a  strong 
effect  upon  my  mind — a  case  where  a  forfeiture  was  enforced  in 
which  there  was  no  legal  defence,  and  no  equitable  relief  oould 
be  obtained.  Extensive  copperworks  were  forfeited  by  reason 
of  a  breach  of  covenant  in  not  keeping  up  a  fence  which  had 
become  perfectly  uselesSi  and  the  not  keeping  it  up  did  not  do 
one  shillingsworth  of  damage  to  anybody.  Cases  of  that  kind 
shew  how  oppressively  such  a  power  may  be  used,  and  there  is  no 
necessity  for  giving  it  in  the  absence  of  express  stipulation.  A 
landlord  before  he  parts  with  his  property  can  make  any  stipular 
tion  he  likes,  and  if  he  wishes  to  let  his  land,  not  for  an  absolute 
term,  but  for  a  term  determinable  upon  certain  events,  it  is  for 
him  to  provide  by  the  agreement  for  the  insertion  in  the  lease  of 
the  provisoes  and  stipulations  which  he  thinks  necessary  for  his 
protection.  In  agreements  for  building  leases  in  the  neighbour- 
hood of  London  and  other  places  where  building  speculations  are 
conducted  on  a  very  extensive  scale,  the  difiSculty  is  always 
avoided  by  inserting  in  the  agreement,  either  by  way  of  schedule 
or  express  enumeration,  the  clauses  which  are  to  be  inserted  in  the 
leases. 

I  am  of  opinion  that  there  is  no  authority  for  inserting  the  form 
of  proviso  to  which  the  Defendant  objects,  and  such  a  proviso  is  so 
unreasonable  and  oppressive  that  it  would  take  a  great  deal  of 
authority  to  make  me  give  my  sanction  to  it. 

Sir  G.  Hellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Mr.  S.  Doyle  ;  Messrs.  TQibiiU  &  Co. 
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L.JJ.         WESTEBN  OP  CANADA  OIL,  LANDS,  AND  WOBKS 
1875  COMPANY  V.  WALKER 


Jtine2i.  [187i    W.    256.] 

Practice—LimQed  Com^ny^Security  for  CosU—CompawUs  Ad^  1862  (25  Jb 
26  Vict.  €.  89),  8. 69. 

Where  a  limited  company  which  was  m  course  of  being  womid  up  was 
Plaintiff,  it  was  ordered  to  give  security  for  costs  for  a  limited  sum  until  the 
Defendants  applying  for  security  had  put  in  their  answers,  with  liberty  to 
them,  when  their  answers  were  put  in,  to  renew  the  iDOtio&  in  order  to 
obtain  further  security, 

XHIS  was  a  motion  by  way  of  appeal  from  an  order  of  Vice- 
chancellor  Molina. 

Walker  and  SmaUman,  two  of  the  Defendants,  moved,  on  the 
22nd  of  March,  1875,  before  Vice-Ohancellor  MaJim,  that,  pnr- 
snant  to  sect.  69  of  the  Companies  Act,  1862,  the  Plaintifis,  the 
Western  of  Canada  Oil,  Lands,  and  Works  Company,  or  the  official 
liquidator  thereof,  might  be  ordered  to  giye  sufficient  security  to 
those  Defendants  for  their  costs  of  the  suit,  and  that  in  the  mean- 
time all  further  proceedings  might  be  stayed  as  against  them. 

The  yice-Chancellor  made  an  order  that  the  Plaintiffs  should 
procure  some  sufficient  person  on  their  behalf  to  give  security, 
according  to  the  course  of  the  Court,  by  bond  to  the  Clerk  of 
Becords  and  Writs,  in  the  penalty  of  £100,  to  answer  any  costs 
that  might  be  awarded  to  the  Defendants.  This  order  was  prefaced 
by  a  statement  of  the  opinion  of  the  Court,  that  no  further  security 
should  be  given  by  the  Plaintiffs  than  for  the  costs  of  putting  in 
the  answer  of  the  Defendants  applying ;  and  liberty  was  given  to 
the  Defendants  to  renew  Iheir  motion  to  obtain  further  security 
after  putting  in  their  answers. 

Walker  and  Smallman  moved  to  vary  this  order,  and  to  have 
security  given  to  a  larger  amount,  and  to  cover  their  costs  of  the 
whole  suit. 

Mr.  Bavey,  for  the  Appellants : — 

The  Yice-Chancellor  read  the  bill,  and  appeared  to  form  an  im* 
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pression  &yoiirable  to  the  Flamtiffs,  and  then  determined  to  give      L.  JJ. 
no  security  except  for  the  costs  of  putting  in  the  answers.    It  is        1S75 
submitted  that  the  merits  cannot  be  gone  into  on  a  question  of  wenvrn  of 
security  for  costs,  and  that  we  ought  to  have  substantial  security  ^;^^^^ 
for  the  costs  of  the  whole  suit  Wobsb 

GOMPAUT 

Mn  Whitehame  (Mr.  Eiffgins,  Q.C.,  with  him),  for  the  PlaintiflEs.    ^^^ 

Sib  W.  M.  James,  L  J. : — 

This  is  so  much  a  matter  of  discretion,  that  I  should  be  slow  to 
interfere  with  the  order  of  the  Judge  of  first  instance,  even  if  I  did 
not  entirely  agree  with  hinu  It  appears  to  me,  however,  to  be  by 
no  means  an  inconvenient  course  to  require  security  to  be  given 
for  the  costs  up  to  a  certain  stage  in  the  proceedings,  and  then  to 
allow  the  application  to  be  renewed.  The  Court  will  be  iEible  to 
form  a  much  better  opinion  as  to  the  probable  expense  of  the  suit, 
and  as  to  the  amount  of  security  required,  when  the  answers  have 
come  in. 

8iB  G.  Mellish^  LJ.,  concurred. 

Solicitors:  Messrs.  Bischoff,  Bomjpoi,  d  Buchoff;  Messrs.  Leuns, 
Muwns,  dk  Longden. 


June  24. 


In  re  WEST  HAETLEPOOL  IRONWORKS  COMPANY.         L.JJ. 

1875 

Winding-up — ConcurreTU  Proceedings — Transfer, 

When  a  petition  to  wind  up  a  company  has  been  presented,  another  peti- 
tion for  the  same  purpose  subsequently  presented  and  attached  to  a  dififerent 
branch  of  the  Court  will  be  ordered  to  be  transferred  to  that  branch  of  the 
Ck)urt  to  which  the  first  petition  is  attached. 

JLhIS  was  an  application  to  transfer  a  petition  from  the  Court  of 
Tice-Chancellor  EaU  to  that  of  Vice-Chancellor  Baeon. 

On  the  8th  of  June  Messrs.  Forwood,  as  creditors  of  the  West 
Hartlepool  Ironworks  Company^  Limited^  presented  a  petition  for  the 
^^ompulsory  winding-up  of  the  company.  This  petition  was  attached 
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li.  JJ.      to  the  Court  of  Vice-Chancellor  Bacons  and  was  answered  for 

1875        Saturday,  the  26th  of  June. 

In  re  On  the  17th  of  June,  Pi/man^  Stephenson,  and  Kelk,  three  of 

Haotlwool  *^®  shareholders  in  the  company,  presented  a  winding-up  petition 
Ironworks    attached  to  the  Court  of  Vioe-Chaneellor  EdU.    This  petition  was 

COMPAKY.  1    *  , 

answered  for  the  25th, 

Messrs.  Forwood  now  moved  that  the  second  petition  might  be 
transferred  to  the  Court  of  Vice-Chancellor  Bacon. 

Mr.  W.  F.  Bdbinson,  for  Messrs.  Forwood,  referred  to  OrreU  y. 
Biiseh  (1)  and  Lucas  v.  Siggers  (2). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Caldecott,  contra. 

Sib  W.  M.  James,  L. J. : — 

It  has  been  established  as  a  general  rule  that,  where  a  suit  has 
been  instituted,  a  person  who  institutes  another  suit  relating  to 
the  same  subject-matter  ought  to  institute  it  in  the  same  brandi 
of  the  Court  as  the  former,  and  that  a  second  suit  relating  to  the 
same  subject-matter  will  be  ordered  to  be  transferred  to  that 
branch  of  the  Court  to  which  the  first  suit  is  attached.  The 
reason  of  these  rules  applies  as  much  to  winding-up  proceedings 
as  to  suits,  and  the  transfer  asked  must  be  made. 

Sib  G.  MrIiLTSH,  L. J.,  concurred. 

Solicitors :  Messrs.  Flux  &  Co, ;  Messrs.  Shum,  Crossman,  dt 
Orossman. 

(1)  Law  Rep.  6  Ch.  467.  (2)  Law  Rep.  7  Ch.  617. 
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Ex  parte  TILL.    In  re  R  ATCLIFFE.  L.  jj. 

Ltquidaiian  Meet ing^JReffist ration  of  BewlutioJiS'-Offer  of  Composition  re/used        ,^JL 

— BesolutUm  not  reduced  to  Writing^Adjoumment  of  Meeting^Offer  ac-  June  10. 

cepted  at  adjourned  Meeting—Bankruptcy  Act,  1869  (32  d:  33  Vict,  e,  71),         

38. 16  (8ub-88,  7,  8),  126— Bankruptcy  BuUe,  1870,  m  275,  295. 

At  the  first  meeting  under  a  liquidation  petition  the  debtor  offered  a  com- 
position.  His  solicitor  took  the  votes  of  the  creditors  and  found 'that  the 
requisite  majority  in  favour  of  it  could  not  be  obtained,  but  the  question 
was  not  formally  put  from  the  chair,  nor  was  any  resolution  reduced  into 
writing.  A  resolution  to  adjourn  the  meeting  was  then  carried,  and  at  the 
adjourned  meeting  the  debtor's  offer  was  accepted,  and  the  resolution  to 
accept  it  was  duly  confirmed  at  the  second  meeting.  The  resolution  for 
adjournment  was  written  and  signed,  and  filed  with  the  proceedings : — 

Held  by  the  Chief  Judge  (reversing  the  decision  of  a  County  Court  Judge), 
that  the  Court  could  have  no  regard  to  aoy  resolution  which  was  not  written 
and  signed,  and  that,  consequently,  the  resolution  accepting  the  composition 
was  valid,  and  must  be  registered : 

Held,  on  appeal,  that  the  adjournment  and  all  the  subsequent  proceedings 
were  invalid,  the  offer  having  been  rejected  by  the  first  meeting. 

JL  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  reversing 
that  of  the  Judge  of  the  CJounty  Court  of  Stafford. 

John  Batdiffey  an  architect  and  surveyor  at  iSHafford^  filed  a 
liquidation  petition.  The  first  meeting  of  creditors  was  held  on 
the  4th  of  January,  1875.  Eleven  creditors  were  present  in 
person  or  by  proxy,  all  of  them  being  creditors  for  more  than 
£10,  and  the  total  of  their  debts  being  £267.  The  debtor's 
solicitor  was  prepared  with  an  offer  of  a  composition  of  28.  6d.  in 
the  pound,  went  round  and  took  the  opinion  of  all  the  creditors 
upon  it,  added  up  the  votes,  and  found  that  though  there  was  a 
majority  in  favour  of  it,  there  would  not  be  the  requisite  majority 
of  three-fourths  in  value.  It  did  not  appear  that  the  question 
whether  it  should  be  accepted  was  put  from  the  chair ;  no  resolu- 
tion was  put  into  writing,  nor  was  any  entry  as  to  the  proposal 
made  on  the  file  of  proceedings.  A  resolution  for  adjourning  the 
meeting  to  the  18th  of  January  was  then  put,  and  carried  by  a 
majority  of  eight  to  three  in  number,  and  £188  to  £78  in  value. 
This  resolution  was  reduced  into  writing,  and  signed  by  the  assent- 
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li.  JJ.      ing  creditors.    At  the  adjourned  meetiDg,  which  was  attended  by 
1875       a  somewhat  larger  number  of  creditors,  the  debtor  renewed  his 
Ex  parte     ^^^^  ^^  &  Composition  of  2a.  6d.  in  the  pound,  and  it  was  accepted 
Till.       ^y  ^  majority  in  number  and  three-fourths  in  value  of  the 
;;  jaATOLiFFE.   creditors  present  in  person  or  by  proxy,  and  this  resolution  was 
confirmed  at  the  second  meeting  on  the  30th  of  January.    On 
application  being  made  to  the  Begistrar  to  register  the  resolu- 
tion, he  refused  to  do  so,  on  the  ground,  as  stated  in  his  cer- 
tificate, 'Hhat  the  sense  of  the  first  meeting,  duly  summoned  for 
the  10th  of  January,  1875,  and  competent  to  decide  the  matter, 
was  taken,  and  was  adverse  to  the  resolution  for  a  composition  of 
2$.  6d.  in  the  pound,  and  that  therefore  it  was  not  competent  for 
the  minority  of  creditors  afterwards  to  adjourn  the  meeting,  nor 
for  any  one  again  to  propose  that  a  composition  which  had  been 
already  rejected  should  be  afiSrmed  or  accepted."     On  appeal 
to  the  County  Court  Judge  the  Begistrar's  decision  was  af- 
firmed.   Batdiffe  appealed  to  the  Chief  ifudge,  who  reversed  the 
decision  (1). 

T«27,  a  dissenting  creditor,  appealed. 

(1)  1875.  April  26.  no  reason  for  believing  tliat  there  ever 

Sib  JamksBaoon,  C.J.:—  "^^aa  any  resolution   on   the  subject. 

I  cannot  attend  to  the  argument  ^^^^  ^^  *^®  Registrar  had  said  that 
which  has  been  addressed  to  me  on  ^^^  "^  »  resolution,  still,  as  it  is  not 
behalf  of  the  Respondent  No  doubt  ^  ^^^^^S-  *^e  ^^  <lo«  »ot  aUow  me 
it  is  a  consideration  entided  to  great  ^  *^f  »°y  cognisance  of  it.  Then 
weight,  that  there  may  be  collusive  *^®^  ^^  ®^  *^®  fi^®  »  resolution  in 
proceedings  under  these  liquidation  writing,  duly  signed,  of  which  I  am 
meetings.  But  the  law  is  strong  enough  bound  to  take  cognisance.  There  is  on 
to  deal  with  such  proceedings  when  ^^«  ^^e  one  resolution,  and  one  only, 
they  take  place.  The  present  case  ^^^  resolution  to  adjourn,  to  which  I 
stands  thus :  There  is  a  written  resolu-  can  attend.  The  recorded  sense  of  the 
tion  on  the  file,  signed  by  the  proper  meeting  is,  upon  the  only  evidence  be- 
majority,  to  adjourn  the  first  meeting,  fore  me,  only  one  way.  A  resolution 
It  is  said  that  a  previous  offer  of  a  to  adjourn  the  meeting  was  duly  passed, 
composition  made  by  the  debtor  was  and  at  the  adjourned  meeting  a  valid 
rejected.  But  if  this  is  not  in  the  form  resolution  to  accept  the  composition 
of  a  written  resolution,  I  am  unable  was  passed,  and  it  was  duly  confirmed 
to  attend  to  it  The  Registrar,  in  his  at  the  second  meeting.  The  order  re- 
certificate,  says  that  the  sense  of  the  fusing  the  registration  must  be  dis- 
first  meetmg  was  adverse  to  the  com-  charged,  and  I  must  direct  that  the 
position ;  there  is  not  a  word  about  a  resolution  accepting  the  Qomposition 
fesolutioD*     The  certificate  gives  me  be  registered. 
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Mr.  E.  C»  WiUis,  and  Mr.  Narthmore  Latorence,  for  the  Appel-      l.  jj. 
lant:—  lg75 

An  affirmance  of  the  order  of  the  Chief  Judge  would  open  the     £x  parte 
door  to  fraud.    The  flense  of  the  first  meeting  was  taken  with       ^''•^' 
regard  to  the  debtor's  offer,  and  it  was  not  accepted  by  the  proper   Ratcuffe. 
statutory  majority.    That  offer  was  then  at  an  end.  ""^ 

Bule  275  of  the  Bankruptcy  Rules,  1870,  does  not  govern  a 
case  like  the  present,  but  the  observations  in  Ex  parte  CM  (1) 
are  applicable. 

Bule  275  evidently  applies  only  to  resolutions  which  are  duly 
carried  and  have  to  be  taken  in  for  registration.  It  is  only  a 
resolution  which  is  carried  which  would  be  signed  by  the  statu- 
tory majority.  The  Begistrar's  certificate  shews  what  took  place, 
and  there  is  no  conflict  in  the  evidence  as  to  the  rejection  of 
the  offer. 

Mr.  Bagley,  for  the  debtor : — 

The  only  question  before  the  Court  is,  whether  the  grounds  given 
by  the  Begistrar  are  sufficient 

[The  Lord  Justice  James  : — Are  not  all  grounds  open  ?] 

I  submit  not,  for  by  Bule  295  his  grounds  are  to  be  stated. 
The  affidavit  which  has  been  made  by  the  Begistrar  shews  that  it 
was  admitted  before  him  that  the  question  of  accepting  the  com- 
position was  not  regularly  put  to  the  meeting. 

[The  Lord  Justice  James  : — I  do  not  blame  this  gentleman  for 
making  an  affidavit ;  but  his  doing  so  must  not  be  made  a  pre- 
cedent, for  it  is  not  desirable  that  a  judicial  officer  should  make  an 
affidavit  as  to  what  takes  place  before  him ;  his  doing  so  lowers 
the  dignity  of  his  office,  it  is  as  if  the  Court  would  not  credit  his 
simple  statement 

The  Lord  Josticb  Mellish: — Certainly,  a  judicial  officer 
ought  not  to  make  an  affidavit  as  to  matters  before  him.] 

Bule  275  precludes  the  Court  from  taking  notice  of  a  resolu- 
tion not  reduced  into  writing  and  signed.    It  would  be  most  dan- 
gerous to  allow  discussions  before  the  Begistrar  as  to  matters  of 
(1)  Law  Bcp.  8  Cb.  727. 
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L.  JJ.       which  there  is  no  trace  on  the  file  of  proceedings :  Ex  parte 

1875        Podey  (1).    It  is  desirable  to  give  creditors  ample  power  of  ad- 

Ez  vartfi     journmenty  that  there  may  be  opportunity  for  full  investigation. 
Till. 

Ratcliffe.   Sib  W.  M,  James,  L  J. : — 

I  am  of  opinion  that  the  decision  of  the  Registrar,  which  was 
aflSrmed  by  the  County  Court  Judge,  ought  not  to  have  been 
reversed.  There  is  a  fallacy  in  the  way  in  which  the  275th  rule 
has  been  treated.  That  rule  does  not  apply  to  resolutions  for  ad- 
journment, but  to  resolutions  for  liquidation  or  composition.  It 
appears  to  me,  therefore,  that  the  resolution  for  adjournment, 
which  is  the  first  matter  with  which  we  have  to  deal,  is  not  to  be 
dealt  with  according  to  that  rule.  There  is  no  provision  in  the 
rules  as  to  adjournment.  It  is  urged,  however,  that  a  power  of 
adjournment  is  essential  to  a  meeting.  I  agree  with  that  proposi- 
tion, supposing  the  resolution  to  be  come  to  bona  fide.  But  it  is 
not  londfde  for  a  majority  which  is  not  sufiScient  to  pass  a  reso- 
lution for  composition  to  pass  a  resolution  for  adjournment,  when 
it  has  been  ascertained  that  a  resolution  for  a  composition  which 
has  been  proposed  cannot  be  passed.  When  the  sense  of  the 
meeting  has  been  ascertained  the  meeting  is  over,  and  the  power 
of  adjournment  is  gone.  The  Registrar,  therefore,  in  my  opinion, 
was  right  in  considering  the  resolution  for  adjournment  invalid. 
The  chairman  ought  to  have  recorded  what  took  place,  for  the 
sense  of  the  meeting  was  taken,  but  his  omission  to  do  so  cannot 
render  the  adjournment  valid. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  Chief  Judge  appears  to  have 
thought  that  because  under  Rule  275  a  resolution  for  liquidation 
or  composition  can  be  proved  only  by  a  writing  duly  signed,  the 
production  of  a  writing  so  signed  is  conclusive  as  to  the  validity  of 
the  resolution,  and  that  it  is  not  competent  to  any  one  to  allege 
that  it  is  not  binding,  on  the  ground  that  it  had  been  rejected  by  a 
previous  meeting.  But  though  the  carrying  a  resolution  for  L'qui- 
dation  or  composition  can  be  proved  only  in  this  way,  I  think  that 

(1)  Law  Rep.  7  Ch.  519, 
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the  rejection  of  Buch  a  resolution  may  be  proved  in  any  other      L.  JJ. 
way.    If  an  adjournment  under  circumstances  like  those  of  the        1875 
present  case  is  allowed,  this  result  will  follow:  as  soon  as  it  is     Ex parte 
ascertained  that  a  resolution  for  composition  cannot  be  carried,  but       '^^^^^^ 
that  there  is  present  a  majority  in  favour  of  the  debtor,  it  will  be   batouffi. 
proposed  to  adjourn  the  meeting.    I  am  of  opinion  that  in  the 
present  case  the  sense  of  the  meeting  was  taken,  and  that  this 
haying  been  done  the  meeting  was  at  an  end  and  could  not  be 
adjourned. 

Solicitors :  Messrs.  /.  dt  F.  Needliam  ;  Mr.  A.  JT.  Crawiher. 


June  10. 


Ex  parte  GENERAL  SOUTH  AMERICAN  COMPANY.  l.  jj. 

In  re  TGLESIAS  &  Co.  1875 

BUUhMer — Doctrine  of  Ex  parte  Waring — Double  Insolvency , 

M,y  a  foreigner,  drew  a  bill  on  F.,  which  was  accepted,  and  remitted  a 
bill  of  exchange  to  cover  it.  Before  the  acceptance  became  payable  T.  filed 
a  petition  for  liquidation^  and  the  remittance  came  in  specie  to  the  hands 
of  the  receiver  appointed  in  the  liquidation.  Shortly  afterwards  resolu- 
tions were  duly  registered  for  accepting  a  composition  payable  by  instal- 
ments. If.  was  also  insolvent^  and  had,  since  making  the  remittance, 
entered  into  a  composition  with  some  of  his  creditors,  bat  had  not  made  any 
cession  of  his  property,  and  remained  liable  to  be  sued  on  the  bills.  He 
was  indebted  to  T,  on  the  account  between  them  beyond  £2000 : — 

ffddf  that  as  Jf.,  though  unable  to  pay  his  debts,  was  liable  to  be  sued, 
was  free  to  deal  with  his  property  as  he  pleased,  and  was  not  subject  to  the 
jurisdiction  of  any  Court,  the  doctrine  of  £x  parte  Waring  (1)  did  not  apply, 
and  that  the  holder  of  F.*s  acceptance  could  not  claim  payment  out  of  the 
remittance. 

IHIS  was  an  appeal  by  the  Oeneral  SotUh  American  Company 
from  an  order  of  Mr.  Registrar  Pepys,  sitting  as  Chief  Jndge. 

On  the  9th  of  April,  1874,  Madinya  &  Co.,  of  Ouayaquil,  drew 
on  Yglesias  iSk  Co.,  of  London,  a  bill  of  exchange  for  £2000  payable 
ninety  days  after  sight  to  the  order  of  the  Oeneral  South  Ameriean 
Company.  This  bill  was  presented  for  acceptance  on  the  13th  of 
May,  was  accepted,  and  became  due  on  the  14th  of  Augnst,  1874. 

(1)  19  Yes.  345. 
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L.  JJ.  On  the  24th  of  June,  1874,  Madinya  d  Oo.  wrote  to  YglemB 

1875  dt  Co.  as  follows : — "  Your  favour  of  the  16th  of  May  has  come  to 
ExpaHe  hand  advising  ns  that  you  have  accepted  our  draft  for  £2000, 
^So^^  ninety  days'  sight,  order  of  Qeneral  South  American  Company,  for 
Amebican  which  please  accept  our  thanks.  To  cover  for  your  acceptance  in 
jnf^  '  time,  and  not  having  been  able  to  find  bills  on  London  at  any  price, 
^a'c^^^    we  have  taken  the  inclosed  52,000  francs, at  ninety  days*  sight,  on 

Messrs.  Chavez  &  Co.,  of  Paris,  which  we  indorse  to  you  " 

On  the  27th  of  July,  1874,  Yglesias  &  Co.  suspended  payment^ 
and  on  the  29th  filed  a  petition  for  liquidation.  On  the  Slst  Mr. 
Turquand  was  appointed  receiver  and  manager.  On  the  24th  of 
September  a  resolution  was  passed  for  accepting  a  composition  of 
3d.  4e2.  in  the  pound,  payable  by  instalments,  which  resolution  was 
afterwards  duly  confirmed  and  registered. 

The  bill  for  52,000  francs  arrived  after  the  appointment  of  a 
receiver,  and  Turquand  received  the  proceeds.  The  bill  for  £2000 
was  presented  for  payment  by  the  holders,  the  Oenerai  Sotdh 
American  Company,  when  it  became  due,  and  was  dishonoured. 

On  the  15th  of  October,  1874,  Madinya  &  Co.  executed  a  deed 
of  composition  with  their  creditors,  to  which  a  number  of  creditors 
named  in  a  schedule  were  parties,  being  a  deed  of  covenant  to  pay 
in  each  month  a  sum  equal  to  £5  per  cent,  on  the  amount  of  the 
scheduled  debts  till  the  debts,  with  interest  at  6  per  cent  per  annum, 
had  been  paid ;  the  creditors  agreeing  to  take  no  proceedings  so 
long  as  the  monthly  instalments  were  duly  paid.  The  Oenerai  Souih 
American  Company,  who  were  large  creditors  of  Madinya  &  Co., 
were  not  parties  to  this  deed,  and  had  not  acceded  to  it.  It  was 
deposed  to  by  a  member  of  the  firm  of  Yglesias  &  Co.  that,  in- 
dependently of  the  bill  for  £2000,  Madinya  dk  Co.  were  indebted 
to  Yglesias  &  Co.  in  more  than  £2000,  and  that  he  believed  that 
notice  of  a  claim  by  Yglesias  db  Co.  for  payment  to  Yglesias  dk  Co. 
of  the  proceeds  of  the  52,000  francs  bill  had  been  given  to 
Madinya  dk  Co.,  and  that  they  did  not  oppose  it. 

The  South  American  Company  applied  to  have  the  proceeds  of 
the  52,000  francs  bill  paid  to  them.  The  solicitor  of  the  applicants 
deposed  to  an  interview  with  a  member  of  the  firm  of  Madinya 
&  Co.,  but  did  not  state  anything  leading  to  the  conclusion  that 
Madinya  dk  Co.  desired  the  proceeds  to  be  applied  in  payment  of 
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the  £2000  bill.  Mr.  Registrar  P^pya,  on  the  5th  of  May,  1875, 
refused  the  application,  and  from  his  order  the  present  appeal  was 
brought. 

Mr.  Jackson^  Q-G.,  and  Mr.  E.  OuHer,  for  the  Appellants : — 

The  Begistrar  decided  the  case  against  ns  on  the  gronnd  that 
xhe  rale  in  Ex  parte  Waring  (1)  had  never  been  applied  except 
where  there  were  two  forced  administrations. 

[The  LoBD  Justice  Melubh  : — Can  the  mle  apply  so  long  as 
either  drawer  or  acceptor  is  liable  to  be  sued  on  the  acceptances  ?] 

The  principle  of  the  rule  is  very  clearly  laid  down  in  Ex  parte 
Smart  (2),  and  we  submit  that  it  applies  in  a  case  like  the  present. 
It  would  introduce  great  confusion  to  hold  that  there  was  any 
difference  between  composition  and  bankruptcy  in  this  respect. 
The  Legislature  evidently  intended  composition  to  be  a  mere  alter- 
native for  administration  in  bankruptcy :  Bankruptcy  Act,  1869, 
s.  126.  As  regards  Yfflesia>s  &  Co.,  therefore,  the  case  is  the  same 
as  if  they  were  bankrupt.  Then  Madinya  &  Co.  are  insolvent, 
and  if  we  proceeded  against  them  in  Ecuador  we  should  only  get 
a  dividend.  The  only  way  of  adjusting  the  rights  of  the  parties  is 
to  apply  the  remittances  for  the  purpose  for  which  they  were  sent, 
namely,  paying  the  acceptances :  Pouies  v.  Hargreavee  (3).  The 
money  is  in  the  hands  of  an  officer  of  the  Court,  and  the  Court 
-will  deal  with  it  in  a  way  which  is  right  and  just  Bank  of 
Ireland  v.  Perry  (4)  supports  our  view. 

Mr.  Linklater,  for  the  trustee. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Daniel  Jones,  for  Yyleeias  &  Co.  :— 

Madinya  &  Co.  were  heavily  indebted  to  Ygleeias  &  Co.,  and  if 

solvent  might  have  said,  **  Do  not  apply  the  remittance  to  this 

^particular  bill,  but  to  the  general  balance."    That  Madinya  db  Co. 

are  insolvent  makes  no  difference ;  they  have  indeed  compounded 

with  some  of  their  creditors,  but  they  have  done  nothing  to  deprive 

themselves  of  the  right  of  dealing  as  they  please^ with  their  own 

property. 

{They  were  stopped  by  the  Court] 

0)  19  Ves.  345.  (3)  3  D.  M.  &  G.  430. 

(2)  Iaw  Rep.  8  Ch.  220.  (4)  Law  Rep.  7  Ex.  14,  20. 
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L,  JJ.  Mr.  JciekBon,  in  reply. 


1875 


ExparU 

Gensbal 

South 

Amkbicah 

COMPANT. 

Inn 

YOLKIAS 

&Co. 


SiE  W.  M.  James,  L  J.  :— 

The  rule  in  Ex  parte  Waring  (1),  which  was  originally  applied  as 
between  two  bankrupt  estates,  has  been  extended  to  two  insolvent 
estates  which  are  being  administered  one.  in  bankruptcy  and  one 
in  Chancery,  or  one  in  bankruptcy  and  one  in  insolyency ;  but  na 
Judge  has  ever  expressed  an  opinion  in  fayour  of  extending  the 
rule  to  a  case  where,  as  in  the  present,  one  of  the  parties,  though 
practically  insolvent,  is  subject  to  no  jurisdiction,  and  cannot  be 
compelled  to^submit  his  rights  to  any  Court:  Here  Madinya 
can  say,  "  I  gave  a  direction  to  Tgilesida  as  to  the  application  of 
the  remittance,  but  I  am  master  ^of  that  direction,  I  recall  it,  I 
am  under  no  obL'gation  to  any  human  being  not  to  tell  Ygledas 
to  apply  that  remittance  in  any  way  I  please."  In  my  opinion 
the  rule  cannot  be  extended  to  a  case  where  there  is  a  party 
whose  estate  is  not  under  administration. 

Sir  G.  Mellish,  L  J.  :— 

I  am  of  the  same  opinion.  The  Court  must  take  care  not  ta 
do  any  act  which  would  deprive  a  party  not  under  its  jurisdiction 
of  any  rights  of  property  which  he  possesses.  In' a  case  where 
two  insolvent  estates  are  being  administered  by  the  Courts^  no 
Court  of  justice  allows  the  rights  of  the  parties  to  be  altered 
from  what  they  were  at  the  time  when  it  undertook  the  adminis- 
tration. But  where,  though  a  party  is  insolvent,  his  property  is 
not  under  the  control  of  any  Court,  he  has  the  ordinary  rights  of 
property,  and  the  Court  cannot  interfere  with  any  directions  he 
may  give  about  his  property.  If  we,  against  the  will  of  Madinya 
dt  Co.,  were  to  say  that  these  remittances  shall  be  applied  in  a 
way  which  they  do  not  direct,  namely,  in  payment  of  the  bills 
accepted  for  them  by  Yglesias  <t  Co.,  they  never  having  pledged 
them  to  the  bill-holders,  we  should  be  depriving  Madinya  &  Co,  of 
their  ordinary  rights  of  property,  a  thing  which,  in  my  ofimom, 
we  have  no  jurisdiction  to  do. 

Solicitors :  Messrs.  Niehohon,  Nieol,  dk  Son  ;  Messrs.  Abrahams 
&  Roffey;  Messrs.  Linlclater,  Hackwood,  dk  Co. 

(1)  19  Ves.  345. 
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Em  parte  GOMEZ.    In  re  YGLESIASJ  L.  JJ. 

Apjpropriationr^BemUtanees  to  cover  Aeceptances^BiU-holdera^DcuNe  ^^^ 

Insolvency,  April  29, 30 ; 

MayG; 

G,  was  in  the  habit  of  drawiug  bUla  on  T»  and  of  sending  him  bills  to  put  *^  ^ 
him  in  fonds  to  meet  them.  A  separate  account  of  these  transactions  was 
kept,  styled  "No.  1  acooant,**  and  the  letters  inclosing  the  remittances 
directed  them  to  be  placed  to  O.'s  credit  in  Account  No.  1.  Acoount» 
were  made  out  half-yearly.  Each  remittance  was  entered  under  the  date- 
when  the  bill  came  to  hand,  but  if  it  became  payable  before  the  close  of  the* 
account^  O,  was  credited  with  interest  for  the  interval  between  the  day  of  it»  * 
falling  due  and  the  close  of  the  account  If  it  fell  due  after  the  close  of  the 
account,  he  was  debited  with  interest  for  that  period.  If  a  remitted  bill  was 
dishonoured,  G,  was  debited  with  the  costs,  and  entries  of  principal  and  inte- 
rest were  made  on  the  opposite  side  of  the  account  so  as  virtually  to  strike 
the  bill  out  of  the  account  Y.  stopped  payment,  and  made  a  statutory  com- 
ixieition  of  Zs,  4d,  in  the  pound  with  his  creditors,  including  the  holders  of 
his  outstanding  acceptances  for  G,  At  the  time  of  the  stoppage  if  he  was 
credited  with  only  3s.  4d.  in  the  pound  on  these  acceptances,  the  balance 
was  in  favour  of  G,,  without  taking  into  account  a  number  of  bills  remitted 
by  G,  and  still  remaining  in  specie.  G^  who  was  domiciled  in  i8|pam, 
shortly  afterwards  entered  into  some  composition  with  his  creditors^  but  its 
nature  did  not  appear.  The  Begistrar  decided  that  the  remittances  remain- 
ing in  specie  belonged  neither  to  the  bill-holders  nor  to  6^.,  but  to  T,  G, 
appealed,  but  the  Inll-holders  did  not:— 

Held^  that  the  remittances  were  appropriated  to  No.  1  account,  and  that, 
as  Y,  had  been  fully  reimbursed  all  that  be  had  paid  or  was  liable  to  pay 
for  G,  on  that  account,  the  remittanoei  remaining  in  specie  belonged  to  G, 

IfllS  was  an  appeal  by  Gomez  from  an  order  of  Mr.  Begistrar 
PapySf  acting  as  Chief  Judge,  directing  the  receiver  under  a  com- 
position by  Yfflenae  dk  Co.  to  hand  over  to  Tfflesiaa  dk  Oo.  certain 
remittances  from  Oomez. 

Gomez,  who  carried  on  business  at  Malaga,  was  in  the  habit  of 
drawing  bills  to  a  large  amount  on  Tgleaias  db  Co.  of  London,  on 
which  he  paid  them  a  commission,  and  of  remitting  bills  to  them 
to  enable  them  to  meet  the  acceptances  when  they  fell  due.  An 
account  current  was  kept  between  Gomez  and  Yglesioi  &  Co.  in 
respect  of  these  bill  transactions,  being  the  account  referred  to  as 
No.  1  in  the  letters  about  to  be  stated.  All  other  dealings 
between  the  parties  formed  the  subject  of  a  separate  account, 
No.  2,  to  which  it  will  not  be  necessary  further  to  advert. 

32>  2  1 
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L.  JJ.  The  course  of  dealing  between  the  parties  as  regards  the  bill 

1875        transactions  was  shewn  by  the  letters  that  passed,  two  of  which 

SxparU      WOT©  ^  follows : — 

GoSb.  «  MdUtffa,  8  Jnly,  1874. 

YG^EWAg.    **  Messrs.  J.  R.  Tfflesias  &  Co.,  London. 
—  «  Dear  Sirs, 

**  Yours  of  the  1st  inst  crossed  by  mine  of  yesterday,  which 
I  confirm  is  in  conformity. 
**  I  have  drawn  on  you  for 

£600  I  at  3  months'  date  order  of  Banco  de  CaaiUaL,  which  you 
£400 1  will  please  accept  to  my  debit  in  No.  1  account 

£1000 

"  I  enclose  first  of  exchange  for  £927  14a.  8i.  at  60  days'  sight 
on  Messrs.  F.  Euth  <t  Co.  to  my  credit  in  the  same  account 

"  I  am,  &c., 

"B.M.  Gomez." 


"Jfofojra,  9  July,  1874. 

*'  Messrs.  J.  B.  Yglesias  dk  Co.,  London. 

"  Dear  Sirs, 

'^I  confirm  mine  of  yesterday,  and  have  to  hand  your 

esteemed  of  the  22nd  instant,  which  is  in  conformity. 

**  I  inclose  first  of  exchange  for  £100  at  3  months'  date  on 

WattengeU  Campbell  for  my  credit  in  account  No.  1,  and  £28  6a. 

at  8  days'  sight  on  Strnderland  payable  there  (in  London)  to 

account  No.  2. 

"  Yours,  &c., 

"RM.  Gomez." 

YffleBias  &  Co.  remitted  to  Gomez  half-yearly  accounts  of  the 
bill  transactions  made  up  to  the  30th  of  June  and  the  31st  of 
December.  The  plan  on  which  these  accounts  were  made  up  was 
as  follows : — On  the  debit  side  of  the  account  each  bill  drawn  by 
Gomez  and  accepted  by  Tfflesias  &  Co.  was  entered  under  the  date  of 
its  acceptance.  In  another  column  appeared  the  time  when  the  bill 
would  become  payable,  and  then  in  the  next  column  the  number 
of  days  between  that  time  and  the  day  to  which  the  half-yearly 
account  was  made  up.  Interest  at  £5  per  cent  for  that  interyal  was 
entered  in  a  separate  column,  the  entry  being  made  in  red  ink  if  the 
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bill  was  not  payable  till  after  the  close  of  the  account^  and  in  black       L.  JJ. 
ink  if  it  was  payable  before.    On  the  credit  side  of  the  accoant        1875 
the  bills  remitted  by  Oomez  were  entered  under  the  dates  of  their     sxpwie 
coming  to  the  hands  of  YgUsias  db  Co.    There  was  a  column  for      Gomez. 
the  dates  of  their  becoming  payable,  a  column  giving  the  number    yglkTas. 
of  days  between  the  time  of  each  bill  falling  due  and  the  close  of 
the  account}  and  a  column  in  which  interest  for  that  interval  was 
entered,  the  entry  of  interest  being  in  black  ink  if  the  bill  fell  due 
before  the  close  of  the  account,  and  in  red  ink  if  it  did  not  fall  due 
till  afterwards.     In  taking  the  balance,  red-ink  entries  on  the 
debit  side  were  carried  over  to  the  credit  side  of  the  account,  and 
red-ink  entries  on  the  credit  side  to  the  debit  side.   The  following 
are  instances  of  entries  on  the  debtor  and  creditor  sides  of  the 
account,  the  red-ink  entries  being  marked  *  :— 
1874.— Db,  £    8.  d.    £    s.  d- 


April  7,  To   your  dmft   at  Z7%  CrookeBro8,<tCo. 
„                „  Carlos  Larias 

„  20.  „  „  Bank  of  Malaga 

M«y   8.  „  „  F.  Vdchea 


July  1 
3 
16 


11*0  1  1  600  0  0 
3l*0  3  3  400  0  0 
♦16r2  3  101000  0  0 
3000  0 


Aug.4*3oj*l    8    9 


0    14 

4  19    6 

♦0    9    1 

12    7 


Gb. 

500  0  0 
350  0  0 
300  0  0 
250  0  0 


April  7.  By  your  remittance  at  8"/d  J.  C,  Cole  'July  1*1 

„  „        15%  Union  Bank         lAp.  25   66 

„  20.  „  „         3-/d  C7.  0.  MeCaUum  jJulyll*ll 

„  25.  „  „        30*/.  Hunt  d:  Co.  iMay28 

If  a  bill  remitted  to  YgUsias  dk  Co.  was  dishonoured  at  maturity, 
then  under  the  date  of  the  dishonour  sums  were  entered  on  the 
debit  side  for  principal  and  interest  equal  to  those  which  had  been 
entered  on  the  credit  side  in  respect  of  that  bill,  so  that  the  dis- 
honoured bill  was  in  substance  struck  out  of  the  account,  except 
that  Qomez  was  debited  with  the  costs  of  its  being  protested*  The 
last  of  these  half-yearly  accounts  was  one  sent  on  the  6th  of  July, 
1874,  made  up  to  the  30th  of  June,  from  which  it  appeared  that 
Qomez  was  indebted  to  TglenoB  &  Co.  on  that  day  in  the  sum  of 
£89,516  la.  Sd.  on  the  balance  of  account.  It  must,  however,  be 
observed  that  by  far  the  larger  portion  of  the  acceptances  of 
Yfflesias  dt  Co.  included  in  this  account  did  not  become  payable 
until  after  the  30th  of  June. 

On  the  27th  of  July,  1874,  Tfflmcu  dt  Co.  suspended  payment, 
and  on  the  29th  they  presented  a  petition  for  liquidation.    On  the 

*  The  figures  and  amounts  preceded  by  au  asteriak  represent  the'red-ink  entries. 
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L.  JJ.      31st  Mr.  Turquand  was  appointed  receiver  and  manager.    On  the 
1875        24th  of  September  a  resolution  was  passed  for  accepting  a  compo- 

Em  parte     sitlon  of  3a.  4(2.  in  the  pound,  and  was  afterwards  duly  confirmed 

^*™-      and  registered. 

YoLEsufl.  At  the  time  of  the  stoppage  there  were  outstanding  bills  drawn 
by  Oomez  and  accepted  by  Yglmas  <&  Co.  to  a  large  amount  It 
was  not  disputed  that  the  composition  was  binding  on  all  the 
holders  of  them,  so  that  Tffleaias  &  do.  were  subject  to  no  farther 
liability  than  that  of  paying  3$.  4d.  in  the  pound  on  them.  If 
YfflesiM  &  Co.  had  been  credited  in  account  with  only  the  compo- 
sition on  these  acceptances  instead  of  their  full  amount^  the  balance 
would  have  been  against  them  irrespective  of  bills  remitted  by 
Qoim&i  to  the  amount  of  £5745  I60.  4d.,  which  came  to  the  hands 
of  the  receiver,  some  of  them  being  in  the  hands  of  Yglmas  dk  Co. 
at  their  stoppage  and  some  having  arrived  afterwards.  The  re- 
ceiver recovered  upon  them  £5545  168.  4cZ.  Of  these,  the  remit- 
tances which  arrived  after  the  stoppage  amounted  to  £2634  5d.  M., 
and  came  inclosed  in  letters  from  Qom&i  announcing  bills  for 
acceptance,  which  bills,  of  course,  were  never  accepted,  as  YglesioA 
&  Co.  had  stopped  payment. 

It  was  stated  in  an  affidavit  by  a  member  of  the  firm  of  Yglesias 
db  Co.  that  Oomez,  towards  the  end  of  1874,  had  made  a  composi- 
tion of  48.  in  the  pound  with  his  creditors;  but  nothing  farther 
appeared  as  to  its  nature. 

Under  these  circumstances  the  contest  arose  who  were  en- 
titled to  the  £5545  168.  4d.  The  holders  of  some  of  the  biUs 
drawn  by  Oomez  on  Yglesias  &  Co.  and  accepted  by  them  claimed 
a  lien  on  the  fand  on  the  principle  of  Ex  parte  Waring  (1).  This 
claim  was,  on  the  16th  of  April,  1875,  rejected  by  Mr.  Registrar 
Pepys,  who  at  the  same  time  made  an  order  directing  the  sum 
in  question  to  be  paid  over  to  Ygteeias  &  Co.  The  bill-holders 
acquiesced  in  this  order,  but  Gomez  appealed. 

Mr.  CoJien,  Q.C.,  and  Mr.  W.  F.  Bobinson,  for  the  Appellant:— 
The  bill-holders  are  not  interested ;  the  question  is  merely  be- 
tween the  drawer  and  acceptor,  both  of  whom  are  compounding 
debtors,  but  their  estates  are  not  under  administration  so  as  to  make 

(1)  19  Yea.  346. 
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Ex  parte  Waring  (1)  apply.    We  say  that  the  remittances  were       I*.  JJ. 
specifically  appropriated  to  cover  the  acceptances.    There  is  no        1875 
reason  why  they  should  not  be  thus  appropriated  to  a  particular     Ezparu 
aooount  as  they  might  haye  been  to  particular  acceptances.    Oomez     ^^"^' 
might  haye  taken  up  the  bills  accepted  by  Yglesias  dk  Co.,  and    Yglbsub. 
then  claimed  to  have  the  remittances  returned  to  him.     Yglesias 
4t  C0.9  by  virtue  of  the  composition,  are  only  liable  for  ds.  4td.  in 
the  pound  on  their  acceptances;  the  case,  therefore,  is  the  same 
as  if  they  were  solvent,  and  the  acceptances  were  only  for  the 
amount  of  the  composition,  and  the  balance  on  that  footing  being 
against  them,  Gomez  is  entitled  to  a  return  of  his  remittances  re- 
maining in  specie.    As  to  the  drafts  not  accepted  by  Yglesias  &  Co., 
it  is  against  all  honesty  that  Tglesias  <t  Co.  should  keep  the  remit-  • 
tances  which  accompanied  the  letters  giving  notice  of  those  drafts, 
since  they  were  sent  on  the  faith  of  the  drafts  being  accepted. 

[They  referred  to  Trimingham  v.  MauA  (2) ;  Bmt  v.  PikUer  (3)  ; 
Bolton  V.  PuUer  (4) ;  GHles  v.  Perkins  (5) ;  Shepherd  v.  Harri- 
son (6) ;  TooJie  v.  HoSingworth  (7) ;  Ex  parte  Dumaa  (8) ;  Ex 
parte  Pease  (9) ;  Vaughan  v.  EaUiday  (10).] 

3Ir.  Be  Oex,  Q.C.,  and  Mr.  Daniel  Jones,  for  Yghsias  &  Co : — 

We  say  that  the  remittances  were  not  specifically  appropriated 
to  taking  up  these  bills.  If  goods  are  shipped  to  a  purchaser,  and 
he  accepts  bills,  there  is  no  appropriation. 

[The  Lord  Justice  James  : — ^There  was  no  purchase  here — only 
accommodation  acceptances  for  which  Yglesias  charged  commission.] 

If  a  banker  discounts  short  bills  they  cease  to  be  short  bills,  and 
belong  to  his  creditors,  though  they  remain  in  specie.  Ex  parte 
Pease  is  cited  against  us,  but  the  observations  of  Lord  Eldon 
are  in  our  favour  if  the  difference  of  the  circumstances  is  looked 
to.  Throughout  the  account  credit  is  given  for  the  bills  as  soon 
as  they  arrive,  interest  being  charged  where  the  bills  are  not  paid 
by  the  time  the  account  is  rendered.    The  bargain,  we  contend,  wi» 

(1)  19  Vea.  845.  (6)  Law  Kep.  5  H.  L.  116. 

(2)  Law  Rep.  7  Eq.  201.  (7)  5  T.  R.  215. 

(3)  6  T.  R.  494.  (8)  1  Atk.  232. 

(4)  1  B.  &  p.  539,  (9)  19  Ves.  25. 

(5)  9  East,  12.  (10)  Law  Rep.  9  Ch.  501. 
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L.  JJ.      this — Chmez  drew  upon  YgledoB  and  sent  him  bills  as  an  equiva- 

1875       lent,  not  appropriating  them  to  pay  the  bills^  but  sending  them  as 

^^rte     ^  compensation  for  accepting.    The  direction  to  cany  to  acconnt 

Gomez.      |q-Q^  j  does  not  constitote  an  appropriation ;  it  is  only  a  direction 

Y0LE8IA8.    that  the  proceeds  shall  go  in  reduction  of  the  balance  of  this 

account  rather  than  the  other.     Vaughan  v.  HaHiday  (1)  has  no 

bearing  on  the  case.    Trimingham  v.  Maud  (2)  is  distinguishable, 

for  there  is  no  evidence  there  of  the  same  bargain  as  in  that  case. 

Shepherd  v.  Harrison  (3)  and  OUea  y.  Perkins  (4)  do  not  bear  on 

the  case,  and  Beni  v.  Puller  (5)  and  Hiompson  v.  Simpson  (6) 

are  strongly  in  our  favour. 

[The  Lord  Justice  James  referred  to  Inman  v.  Clare  (7).] 
Mr.  Linklater^  for  the  trustee. 

Mr.  Cohen,  in  reply : — 

As  regards  Sent  y.  Puller,  it  was  a  decision  of  a  dry  legal 
point ;  and  Lord  Eldon  observes  in  Ex  parte  Pease  (8)  that  Justice 
BmUer,  in  Tocke  y.  Hollingworti  (9),  went  out  of  his  way  to  say 
that  the  rule  is  the  same  in  equity,  with  which  Lord  Eldan  did  not 
concur.  Li  the  present  case,  though  the  bills  remitted  are  entered 
when  receiyed,  interest  is  calculated  in  a  way  which  makes  the 
account  the  same  as  if  they  had  only  been  entered  as  cadi  when 
paid.  I  agree  with  the  other  side  that  Tglesias  &  Co.  could  dis- 
count the  remitted  bills ;  but  I  say  that  as  long  as  they  were  in 
their  hands  Chmez  was  entitled  to  redeem  them,  and  that  is  all  we 
claim. 

July  1.  Sib  W.  M.  Jambs,  L.  J.,  deliyered  the  judgment  of  the 
Court: — 

Oomez,  a  merchant  abroad,  was  in  the  habit  of  drawing  bills  of 
exchange  on  Yglesiae,  a  merchant  in  London,  who  accepted  those- 
bills  for  the  accommodation  of  Qome»,  in  consideration  of  a  oom- 

(1)  Law  Rep.  9  Ch.  561.  (6)  5  T.  R.  494. 

(2)  Ibid.  7  Eq.  201.  (6)  Law  Rep.  6  Gh.  659. 
^       (8)  Ibid.  6  H.  L.  116.  (7)  Job.  769. 

(4)  9  East,  13.  (8)  1  Rose,  241. 

(9)  5  T.  R.  215. 
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mission  of  one  per  cent.  Either  contemporaneously  with  the  L.JJ. 
letters  announcing  that  the  bills  were  so  drawn,  or  afterwards,  1S75 
other  bills  were  remitted  by  Oomez  to  TffUsias,  in  order  to  proyide  jsiz  parte 
the  latter  with  funds  to  meet  the  acceptances,  and  to  keep  him  <^^^^ 
out  of  cash  advances.  The  two  letters  which  I  am  about  to  read  yqwias, 
shew  the  course  of  proceeding  between  the  parties.  [His  Lord-  ^^ 
ship  read  the  letters  of  the  8th  and  9th  of  July,  1874,  from  Oomez 
to  TfflesiaB,']  The  account  No.  1  was  the  account  of  the  accommo- 
dation acceptances,  and  of  the  remittances  made  in  respect  of 
them.  The  account  No.  2  was  the  account  of  all  other  dealings 
and  transactions  between  them.  The  fact  that  there  were  these 
two  accounts  between  the  parties  appears  to  us  to  be  a  fact  of  the 
utmost  importance  in  the  case,  and,  unless  controlled  by  something 
else  shewn  by  or  to  be  inferred  from  the  course  of  dealing  between 
the  parties,  shews  conclusively,  in  our  opinion,  that  the  remit- 
tances were  sent  exclusively  for  the  purpose  of  taking  up  the 
accommodation  acceptances  as  they  became  due,  and  appropriated 
for  that  purpose.  It  is  suggested  that  the  accounts  kept  by 
TglesioB,  and  periodically  transmitted  by  him  to  Oomez,  and  ac- 
cepted by  the  latter,  shew  that  the  remittances  were  received  and 
treated  by  Ygleeiae  as  his  absolute  property,  and  that  he  had  only 
to  give  credit  for  them  as  so  much  cash  received.  We  are  satis- 
fied, however,  on  a  careful  examination  of  the  accormt^  that  it  had 
not  and  was  not  intended  to  have  any  effect  in  altering  the  legal 
relations  between  the  parties,  and  the  rights  flowing  from  the  fact 
that  acceptances  were  given  by  Tglesiai  on  the  one  hand,  and 
remittances  sent  on  the  other  hand  to  provide  for  those  accept- 
ances. The  dates  on  which  the  debits  were  made  on  the  one  side, 
and  credits  were  given  on  the  other,  appear  to  us  to  be  a  mere 
accountant's  manipulation  of  figures  for  the  purpose  of  shewing 
how  the  interest  account  would  stand,  on  the  hypothesis  that 
every  bill  would  be  honoured  when  due. 

It  is  not  pretended  that  Ygleeiae  became  the  purchaser  of  the 
remittances  to  him,  or  that  he  took  them  as  absolute  payment  and 
discharge  of  so  much  money.  On  the  contrary,  when  any  of  them 
were  dishonoured,  the  amount  and  costs  were  placed  to  the  debit 
of  Ctomesi.  It  is  suggested  that  TgJesiae  had  full  right  to  discount 
tlie  bills  the  moment  he  received  them.    But  that  is  always  the 
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L.  JJ.      case  in  these  matters.    It  is  never  expected  or  nnderstood  that  a 

1S75        banker  or  a  man  in  Tplesias's  position  is  to  keep  the  things  locked 

Ex  parte     up  in  his  drawer  so  long  as  he  is  going  on  and  solvent   The  mode 

^n'rv'      ^^  which  he  is  to  use  the  remittances  for  the  purpose  of  patting 

Yql»6ias.    himself  in  funds  is  for  his  discretion  and  judgment^  and  the  right 

to  interfere  with  them  only  arises  (like  the  analogous  right  of 

stoppage  in  tramUu  or  resumption  of  Tender's  lien)  when  there  is 

actual  or  imminent  insolvency  patent. 

We  start  then  with  this,  that  TfflestM  was  liable  lbs  surety  for 
Chmez  on  a  large  amount  of  acceptances,  and  on  the  other  hand 
he  had  the  remittances  to  meety  or  provide  pro  iwnto  for,  those 
acceptances.  In  that  state  of  things  Yglesias  failed,  and  at  the 
time  of  his  fadlure  there  were  in  his  hands  remainiug  in  specie  a 
large  amount  of  Chmee^B  remittances  which  had  been  so  specifically 
appropriated.  It  appears  to  us,  in  accordance  with  principle 
and  a  whole  current  of  authorities,  that  in  equity  (whatever  might 
be  the  legal  right  of  property  in  the  bills,  which  it  is  not  necessary 
to  consider)  Chmez  had  a  right  to  take  out  of  Yffhsias^s  hands 
those  remittances,  subject  to  any  lien  of  the  latter  in  respect  of 
the  liability  he  had  incurred.  Now,  with  respect  to  the  latter,  he 
had  made  a  statutory  composition  of  Ss.  4e2.  in  the  pound,  and  it 
is  not  suggested  that  that  composition  is  not,  as  between  Tglesias 
and  the  bill-holders,  a  valid  and  effectual  dischai^e,  so  that  all  he 
has  paid,  and  all  he  is  liable  to  pay  for  Oom&s,  is  the  amount 
i-epresented  by  that  compositiou,  and  Oamez  remains  liable  on  his 
drafts  for  the  remaining  16s.  Sd.  in  the  pound. 

It  is  stated  that  creditmg  Yglesias  in  account  with  only  the 
3«.  4(2.  in  the  pound,  the  balance  is  not  in  his  favour,  leaving  the 
above-mentioned  remittances  wholly  free ;  and  it  is  not  suggested 
that,  if  Qomez  had  actually  paid  or  taken  up  the  acceptances, 
paying  the  remaining .  16«.  Si.  in  the  pound,  he  would  not  be 
entitled  to  have  the  remittances  given  up  to  him  if  we  assume,  as 
we  have  held,  that  they  were  specifically  appropriated. 

It  is,  however,  suggested  that  Gomez  himself  is  in  some  sense 
insolvent;  that  he  has  not  paid,  and  is  not  able  to  pay,  the  ac- 
ceptances to  the  bill-holders.  That  cannot,  in  our  opinion,  give 
any  right  or  equity  to  IghsiaSy  who,  as  between  him  and  Qomez, 
is  only  entitled  to  reimbursement  and  indemnity,  and  he  has  been 
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fully  reimborsed  and  is  fully  indemnified,  no  matter  by  what      l.jj. 
means  that  indemnity  has  been  obtained  or  his  liability  dis-       1875 

charged.  Ex  parte 

Oomeg  is,  in  our  judgment,  entitled,  whether  he  is  rich  or  poor,      Q<^>™2. 
solvent  or  insolvent,  to  have  back  his  remittances,  to  enable  him,    Yolesus. 
it  may  be^  to  make  a  like  lavourable  composition  in  his  turn  with 
his  creditors. 

It  is  not  suggested  that  the  right  of  Oamez  has  been  intercepted 
by  the  right  of  any  trustee  or  assignee,  or  other  like  person,  under 
anything  in  the  nature  of  bankruptcy  or  cemo  bonorutnt  or  the 
like,  under  the  laws  of  his  country. 

The  view  of  the  case  which  we  have  taken  renders  it  unnecessary 
to  dispose  of  another  point  which  might  have  been  of  great  im- 
portance in  this  case.  It  appears  that  of  the  remittances  as  much 
as  £2634  were  sent  with  letters  announcing  drafts  for  acceptance, 
and  which  were  not  accepted,  having  arrived  after  the  stoppage. 
We  think  that  there  is  very  great  ground  for  saying  that  the  lan- 
guage and  reasonings  of  all  the  learned  Lords  who  advised  their 
House  in  the  case  of  Shepherd  v.  Harrison  (1),  would  apply  to  this 
case,  that  from  the  course  of  dealing  between  the  parties  there 
would  be  implied  that  which  would  not  be  (according  to  mercantile 
<K>iLrtesy  and  usage)  said  in  so  many  words,  viz.,  '^  I  send  you  the 
remittances  on  the  faith  that  you  will  accept  the  drafts."  That 
would,  no  doubt,  appear  to  be  inconsistent  with  the  decision  of 
the  Yice-Chancellor  Oiffard  in  Triminffham  v.  Maud  (2) ;  but  it 
is  to  be  observed  that  that  decision  was  pronounced  some  years 
before  the  case  in  the  House  of  Lords,  and,  further,  that  as  a 
matter  of  fact,  the  Yice-Chancellor  came  to  the  conclusion  that 
there  was  only  one  general  account,  and  that  the  remittances  were 
made  on  that  general  account  It  is  not  necessary  for  any  present 
purpose  critically  to  examine  that  decision,  but  we  are  not  sure 
that  we  can  reconcile  the  premises  and  the  conclusion  in  the 
judgment. 

Something  has  been  said  about  the  rights  of  the  bill-holders 
under  the  doctrine  of  Eo^  parte  Waring  (3).    It  appears  that  some 

(1)  Law  Rep.  6  H.  L.  116.  (2)  Law  Rep.  7  Eq.  201. 

(3)  19  Ves.  345. 
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L.JJ.       mutual  credit  or  mutual  dealings  within  the  meaning  of  the 
1875        Sanhruptey  Act,  1869,  s.  39 :  ParOnft  Com  (1). 


Pmcb.  Mr.  Window,  Q.C.,  and  Mr.  Finlay  KnigU,  for  the  trustee  :— 

Lakkmbr.  ^®  ^'  ^  ^^^  company  being  wound  up  makes  all  the  diffei- 
—  ence  as  to  the  claim  of  8etH)ff.  It  may  be  that  before  the  winding- 
up  there  was  no  debt  due  on  the  policies,  but  they  have  now  been 
valued  under  the  158th  section  of  the  CompameB  Act,  1862,  and 
that  being  done,  the  amount  constitutes  a  debt  which  can  be 
proved  against  the  company ;  and  if  it  is  a  debt  capable  of  being 
proved,  it  must  be  a  debt  capable  of  being  set  off  against  any 
proof  by  them :  In  re  Buehworth  (2).  The  words  "  mutual  deal- 
ings "  in  the  mutual  credit  clause,  s.  39,  of  the  Bankmflcy  Ad, 
are  quite  wide  enough  to  include  subh  a  transaction  as  this. 

In  T?a/rQnfz  Case,  the  arbitrator  was  deciding  on  what  be  con- 
sidered equitable  principles,  and  not  according  to  the  law  of  bank- 
ruptcyi  by  which  the  present  case  is  governed. 

Sib  W.  M.  James,  L  J. : — 

I  am  of  opinion  in  this  case  that  the  official  liquidators  under 
the  winding-up  are  clearly  entitled  to  prove  for  the  debt  nmpliei- 
ter  against  the  estate  of  Dr.  Lankester.  There  is  no  right  of  set- 
off under  the  Companies  Act,  except  that  of  the  common  law 
right  of  set-off,  which  would  be  allowed  in  an  ordinary  action 
at  law.  That  being  so,  according  to  my  view  there  is  no  set-off 
against  the  claim  of  Dr.  Lemkester's  trustee  under  the  winding- 
up  in  feivour  of  the  liquidators.  Nor,  on  the  other  hand,  is  the 
trustee  entitled  to  a  set-off  in  bankruptcy  against  the  claim  of  the 
liquidators.  The  mutual  credit  clause  in  the  Bankruptcy  Ad, 
1869,  enlarged  by  these  words  **  mutual  dealings,"*  still  requires 
that  there  must  be  something  of  an  account  to  be  taken  of  what 
is  due  upon  the  one  side  and  what  is  due  upon  the  other.  In  that 
sense  there  never  was  anything  due  from  the  insurance  company 
in  which  an  account  could  be  taken.  It  is  impossible  to  say  what 
was  due  upon  the  policy  when  the  winding-up  commenced,  any 
more  than  that  on  a  subsequent  occasion  some  valuation  had  been 

(1)  Beilly*8  Albert  Arbitration  Coses,  48.  (2)  Law  Bep.  2  Ch.  578. 
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put  upon  the  policy,  and  that  a  dividend  had  been  ordered  to  be       L.  JJ. 
paid  upon  it  under  the  winding-up.    But  that  cannot  make  it  a        1875 
thing  which  was  due  by  reason  of  mutual  dealings  and  transactions     Ex  parte 
between  the  parties,  and  you  can  by  no  possible  construction  of  the      y*^ 
clause  briog  this  in  as  a  debt  due  on  the  one  side  to  be  set  off  Lank£ster. 
against  a  debt  due  oa  the  other.    It  is  simply  that  each  party 
will  proye  for  what  he  can.    The  proof  in  the  one  case  will  be 
under  the  winding-up  on  the  policies,  and  in  the  other  the  proof 
will  be  in  the  bankruptcy  upon  the  debt.      When  there  is  a 
dividend  ascertained  in  both  cases,  I  suppose  one  sum  will  be  set 
off  against  the  other. 

Sib  G.  Melubh,  L  J. : — 

I  am  of  the  same  opinion.  It  is  quite  clear  that  if  it  had  been 
a  solvent  company  that  had  lent  mcmey  to  the  bankrupt,  and  the 
company  had  never  stopped  or  been  wound  up,  and  the  company 
had  come  to  prove  for  the  debt  due,  the  trustee  never  cotdd  have 
claimed  a  set-off.  There  would  have  been  no  cause  of  action,  and 
no  proof  at  all.  It  does  not,  in  my  opinion,  make  any  difference 
that  the  company  is  being  wound  up.  It  appears  to  me  that  that 
fact  does  not  bring  it  within  the  '^mutual  credit **  clause.  I 
apprehend  that  the  value  of  the  policies  is  not  a  sum  due  at  all, 
but  it  is  a  sum  which  is  arrived  at  under  the  winding-up  for  the 
purpose  of  regulating  the  proof  of  debts.  But  it  never  was  a 
debt,  nor  is  it  a  sum  which  ever,  in  the  proper  sense  of  the  word, 
would  become  payable  as  for  money  due  under  the  mutual  credit 
clause ;  and  I  think,  therefore,  that  the  liquidators  are  entitled  to 
prove  for  the  full  amount. 

Solicitors:  Messrs.  Mercer  &  Mereer;  Messrs.  Lewis,  Mmns, 
dt  Lofiffden* 
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L.JJ.  Ex  parle  COKEB.    In  re  BLAKE. 

1875 

^^■'^  Bankruptcy — Liquidation — Injunction — Suit  in  Chancery — Debt  boied  on 

/uZjir29.  Fraud^Jtevivor  against  Trudee. 

A,  filed  a  bill  against  B.  praying  that  an  agreemeDt  might  be  canoelled, 
and  a  sum  of  money  paid  under  it  repaid,  on  the  gronnd  of  fraudulent  mis- 
representations by  B,  Before  the  suit  came  to  a  hearing  B,  became  a 
liquidating  debtor,  and  the  suit  was  revived  against  his  trustee.  The  trustee 
then  applied  to  the  Court  of  Bankruptcy  for  an  injunction  to  restrain  the 
suit  in  Chancery : — 

Hdd,  that  the  Plaintiff  had  a  right  to  prosecute  his  remedy  against  the 
debtor  personally  in  the  suit,  notwithstanding  the  proceedings  in  liquidation ; 
and  the  injunction  was  refused. 

The  Court  of  Bankruptcy  will  not  restrain  proceedings  in  a  suit  or 
action  to  which  the  discharge  of  the  debtor  in  bankruptcy  would  be  no 
defence. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Boehe, 
sitting  for  the  Chief  Judge  in  Bankruptcy. 

On  the  7th  of  October,  1871,  Mr.  E.  E.  W.  Swete  signed  a 
written  agreement  with  Mr.  R.  E.  BlaJce,  who  had  been  for  some 
time  practising  at  Leamington  as  a  physician  and  surgeon,  to  pur- 
chase a  share  of  his  business,  and  to  carry  it  on  in  partnership 
with  him.  Swete  paid  a  premium  of  £1500  for  this  share  in  the 
business.  Differences  afterwards  arose  between  them,  and  the 
partnership  was  dissolved ;  and  in  August,  1873,  Swete  filed  a  bill 
against  his  late  partner,  in  which  he  alleged  that  he  had  been 
induced  to  enter  into  the  partnership  by  the  fraudulent  misrepre- 
sentations of  Blake,  and  praying  that  the  agreement  might  be 
cancelled  and  the  sum  of  £1500  repaid  to  the  Plaintiff;  and  for 
an  account  of  all  money  paid  by  the  Plaintiff  under  the  agree- 
ment 

The  Defendant  put  in  an  answer  denying  the  truth  of  the 
charges  made  against  him ;  but  before  the  cause  came  to  a  hear- 
ing the  Defendant  filed  a  liquidation  petition,  imder  which  Mr. 
F.  Coker  was  appointed  trustee. 

The  suit  haying  become  defectiye  by  the  institution  of  the 
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liquidation  proceedings,  the  Plaintiff,  on  the  26th  of  January,  L.  JJ. 

1875,  obtained  the  usnal  order  to  reyive  against  the  troBtee.  1875 

On  the  15th  of  June  the  trustee  applied  to  the  Court  of  Bank-  Ex  parts 

Tuptcy  for  an  order  restraining  the  Plaintiff  from  taking  any  ^"^ 

further  proceedings  in  the  suit.     The  Eegistrar  refused  the  appli-  Blake. 
cation,  and  the  trustee  appealed  from  this  decision. 

Mr.  Bomer,  for  the  Appellant : — 

The  Plaintiff  cannot  now  proceed  against  the  debtor.  By  ob- 
taining an  order  to  reyive  against  the  trustee  he  has  substituted 
the  trustee  for  the  original  Defendant,  and  cannot  prosecute  his 
remedy  against  the  latter. 

[The  Lord  Justice  Jahes  : — ^I  know  of  no  authority  for  that 
proposition.] 

It  is  quite  contrary  to  the  practice  of  the  Court.  If  a  Plaintiff 
wishes  to  prosecute  his  remedy  both  against  the  bankrupt  and  his 
trustee,  he  ought  to  amend  the  bil],  and  make  the  trustee  a  co- 
Defendant 

No  object  will  be  gained  by  prosecuting  the  suit  against  the 
trustee.  It  will  only  cause  expense  to  the  estate  of  the  debtor. 
The  Plaintiff's  claim  is  only  a  money  demand,  and  the  Plaintiff 
can  prove  it  in  the  Court  of  Bankruptcy,  wliich  is  quite  competent 
to  decide  on  the  whole  case :  Ex  parte  Gordon  (1). 

Mr.  0.  L.  Clare,  for  the  Plaintiff  in  the  suit : — 

The  suit  having  become  defective  by  the  vesting  of  the  Defen- 
dant's estate  in  the  trustee,  it  was  necessary  to  revive  it  against 
i;he  trustee ;  but  the  Plaintiff  did  not  thereby  lose  his  remedy  in 
the  suit  against  the  debtor.  The  Plaintiff's  demand  was  in  re- 
spect of  a  debt  contracted  by  fraud,  for  which  the  discharge  of  the 
debtor  in  the  liquidation  could  be  no  discharge ;  and  the  Plaintiff 
is  entitled  to  prosecute  such  a  claim  against  the  debtor  personally, 
jiotwithstanding  the  proceedings  in  liquidation :  Ex  parte  Baum  (2). 
Even  if  the  Court  has  jurisdiction  to  grant  the  injunction  asked 

(1)  Law  Rep.  6  Ch«  555.  (2)  Law  Bep.  9  Ch.  673. 

ToL.  X  ^E  1 
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L.  JJ.      for,  this  is  not  a  case  in  which  it  ought  to  be  dona    The  evidence 
1875        is  closed  in  the  suit,  and  the  trustee  wishes  to  begin  again  in  the 
Stparu     Court  of  Bankruptcy,  and  adduce  fresh  eyidenoe. 

GOKKB. 

B^         Mr.JJomer,inreply. 

Sib  W.  M.  James,  L. J. : — 

Having  regard  to  the  nature  of  the  suit^  in  which,  if  he  succeeds^ 
the  Plaintiff  will  be  entitled  to  a  personal  remedy  against  the 
liquidating  debtor,  I  am  of  opinion  that  the  decision  of  the 
Begistrar  was  right.  We  caimot  restrain  the  proceedings  against 
the  debtor  merely  because  the  trustee  has  been  made  a  party 
to  the  suit.  The  trustee  need  not  incur  any  expense.  If,  on 
considering  the  matter,  he  does  not  think  fit  to  take  any  part  in 
it,  he  can  let  it  go  on  against  the  debtor,  and  will  not  incur  any 
personal  liability.  Whatever  may  be  found  due  from  the  debtor 
in  the  suit  may  be  proved  for  in  the  liquidation,  and  the  debtor 
will  remain  personally  liable  for  it.  The  appeal  must  be  dismissed 
with  costs. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  It  is  quite  clear  that  the  Court  of 
Bankruptcy  ought  not  to  restrain  any  suit  or  action  against  a 
bankrupt  to  which  the  discharge  of  the  bankrupt  would  not  be  a 
defence.  That  is  the  case  in  the  present  suit.  The  debtor  is 
personally  liable,  and  the  suit  ought  not  be  stopped,  although  the 
trustee  is  a  necessary  party  to  it. 

Solicitors:  Mr.  E.  B.  QUI;  Messrs.  Ourdiffe  &  Beaamani. 


Aug.  2, 
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COBHAM  V.  DALTON.  L  JJ. 

[1874    0.    163.]  ^^^ 

bankruptcy— AUackment— Breach  of  Trua—BankrupUy  Act^  1869,  $8. 12,  49. 

AtniBtee,  who  had  been  ordered  in  a  suit  to  pay  into  Court  an  amount 
admitted  to  be  due  from  bim,  and  mixed  with  his  own  moneys,  was  adjudi'^ 
cated  bankrupt : — 

BMt  tbat  although  the  debt  was  one  from  which  an  order  of  discharge 
would  not  release  him,  still,  as  it  was  a  debt  proveable  under  the  bankruptcy, 
he  was,  pending  the  bankruptcy  proceedings,  protected  by  the  Bankruphy 
Adf  1869,  8. 12,  from  attachment  for  disobedience  to  the  order. 

X  HIS  was  an  application  for  discharge  of  the  Defendant  from 
custody  under  an  attachment  for  non-payment  of  money. 

The  Defendant  was  the  executor  and  trustee  of  the  will  of 
WHUam  Cchham,  and  on  the  14th  of  July,  1874,  the  usual  order 
was  made  on  summons  for  the  administration  of  the  estate.  The 
Defendant  brought  in  accounts  shewing  a  balance  of  £91  16s.  2d. 
due  from  him.  On  the  5th  of  June,  1875,  he  was  ordered  to  pay 
into  Court,  on  or  before  the  30th  of  June,  that  sum,  with  £2 178.  lOd. 
for  interest,  making  £94 14s,  It  appeared  that  the  sum  due  from 
him  had  been  mixed  with  his  own  moneys. 

On  the  same  5th  of  June  the  Defendant  was  adjudicated  a 
bankrupt.  The  money  not  having  been  paid  into  Court,  the 
Plaintiff,  on  the  16th  of  July,  applied  ex  parte  to  the  Master  of  the 
Bolls,  and  obtained  leave  to  issue  an  attachment  On  the  30th  of 
July  the  Defendant  passed  his  last  examination,  and,  after  leaving 
the  Court,  went  into  an  inn  for  some  refreshment^  and  was  arrested 
there  under  the  attachment.  The  inn  was  stated  to  be  near 
Qualiiy  Court,  in  Chancery  Lane,  and  so  not  upon  the  most  direct 
route  from  Portugal  Street  to  the  station  at  London  Bridge,  by 
which  the  Defendant  had  to  go  home.  The  Defendant  applied  to 
be  discharged.  The  application  was  made  to  the  Master  of  the 
BdlSy  just  before  His  Honour  rose  for  the  Long  Vacation,  and  was 
refused,  with  the  understanding  that  there  was  to  be  an  appeal. 
The  costs  were  left  to  be  dealt  with  on  the  appeal. 

Z  E2  1 
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L.  JJ.  Mr.  K  a  Wiais,  for  the  Appellant  :— 

}^  The  12th  section  of  the  Bankruptcy  Act,  1869,  protects  a  bankrupt 

CoBHAM     fj.Qjj^  all  proceedings  in  penonam  in  respect  of  a  proveable  debt, 

Daltov.     for  there  is  no  remedy  in  personam  under  the  Act  to  which  the 

""^        words  "in    manner   directed  by  this  Act"  can   refer,  except 

sects.  86  and  96,  which  have  no  bearing  on  a  case  like  the  present 

This  was  a  proveable  debt,  and  though  by  virtue  of  sect  49  the 

order  of  discharge  will  not  release  the  bankrupt  from  it,  that  does 

not  take  away  his  right  to  interim  protection  during  the  bankruptcy. 

The  case  stands  on  the  same  footing  as  Lees  y.  Newlon  (1),  a  case 

under  the  old  law.    Moreover,  the  bankrupt  was  privileged  from 

arrest  on  the  ground  of  his  being  on  his  way  home  from  Court 

Mr.  Dyne,  eantri : — 

Under  the  13th  section  the  Court  can  allow  any  proceedings  to 
goon. 

[Pbb  Cubiah  : — ^That  only  applies  to  the  Court  of  Bankruptcy.] 

It  cannot  have  been  intended  that  the  provisions  of  the  Ddiorn 
Ady  1869,  should  be  overridden  in  this  way  by  an  Act  which  came 
into  operation  at  the  same  time,  and  was  evidently  intended  to  be 
read  in  connection  with  it 

[He  referred  to  Ex  parte  Dempsey  (2)  on  this  point] 

Sib  W.  M.  James,  L.J  :— 

I  think  that  the  debtor  is  entitled  to  be  discharged  from  cus- 
tody. I  do  not  see  how  to  escape  the  effect  of  the  words  of  the 
12th  section  of  the  Banhrupley  Act,  '*  where  a  debtor  shall  be  ad- 
judicated a  bankrupt,  no  creditor  to  whom  the  bankrupt  is  in- 
debted shall  have  any  remedy  against  the  property  or  person  of 
the  bankrupt  in  respect  of  such  debt,  except  in  manner  directed 
by  this  Act."  This  clause  seems  to  have  been  introduced  in  sub- 
stitution for  the  old  provisions  as  to  protection,  and  prevents  any 
individual  creditor  from  interfering  with  the  bankrupt  or  his  pro- 
perty during  the  bankruptcy.  When  the  order  of  discharge  has 
been  obtained,  or  the  bankruptcy  has  been  closed,  the  right  of 
creditors  whose  debts  are  not  barred  to  the  future  assets  accrues, 

(1)  Law  Rep.  1  C.  P.  668.  (2)  Law  Rep.  8  Ch.  676. 
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the  creditors  whose  debts  are  barred  having  lost  all  remedy.      I1.JJ. 
When  that  time  arrives  the  creditor  whose  debt  is  not  barred  will       1875 
have  a  right  against  the  debtor's  property,  independently  of  the     cobhax 
bankruptcy,  and  may  resort  to  his  remedy  against  the  person  in 
order  to  enforce  it.    That  may  be  the  reason  why  the  12th  section 
is  framed  as  it  is,  but  whatever  the  reason  may  be,  we  do  not  find 
that  the  Act  has  directed  any  way  in  which,  pending  the  bank- 
mptcy,  a  creditor  whose  debt  is  proveable  can  have  any  remedy 
against  the  property  or  person  of  the  bankrnpt.    I  am  of  opinion 
that  the  debtor,  therefore,  is  entitled  to  be  discharged,  and  I  am 
disposed  to  think  that  he  would  also  have  been  entitled  to  have 
the  attachment  discharged,  oh  the  ground  that  he  was  privileged 
ttom  arrest  while  returning  from  the  Court. 

Sib  6.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  *  The  12th  section  is  in  very  plain 
terms,  and  provides  that  no  creditor  whose  debt  is  proveable  in 
the  bankruptcy  shall  have  any  remedy  against  the  property  or 
person  of  the  bankrupt  in  respect  of  it,  except  in  manner  directed 
by  the  Act.  Now,  though  tliis  is  a  debt  from  which  the  order  of 
discharge  will  not  release  the  bankrupt,  it  is  clearly  a  debt  prove- 
able in  the  bankruptcy,  and  it  would  require  strong  reasons  to 
make  us  depart  from  the  plain  terms  of  the  section.  It  is  not  at 
all  dear  that  the  Legislature  did  not  expressly  intend  the  result 
at  which  we  arrive.  The  creditors  whose  debts  are  of  such  a 
nature  that  the  bankrupt  is  not  released  from  them  by  the  order 
of  discharge,  have  no  preference  against  his  estate  in  bankruptcy ; 
all  property  that  comes  in  till  he  has  obtained  his  ^discharge  is 
divided  among  all  his  creditors  equally ;  it  is  not  till  the  order  of 
discharge  that  these  particular  creditors  have  any  rights  different 
from  those  of  the  other  creditors  against  the  bankrupt's  property. 
Now  arrest  for  debt  is  intended  as  a  means  of  enforcing  payment, 
not  as  a  punishment,  for  if  the  party  pays  the  debt  he  is  entitled 
to  be  discharged.  It  was  therefore  not  unreasonable  to  say  that 
while  the  property  of  the  bankrupt  remains  divisible  among  all 
his  creditors,  a  creditor  of  this  particular  description  shall  have  no 
power  of  arrest,  since  payment  cannot  be  compelled.  But  as  soon 
as  the  order  of  discharge  has  been  obtained,  then,  as  the  Act  says 
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L.  JJ.  that  a  debtor  is  not  released  from  a  debt  of  this  description,  the 
1875        creditor  can  enforce  his  remedy  against  the  after-acquired  property, 

0^^  or  the  person  of  the  debtor.  This  is  advantageous  to  the  creditor ; 
he  gets  the  same  remedy  as  the  other  creditors  in  bankruptcy,  and 
has  a  further  remedy  after  the  order  of  dischaige.  This  is  not 
unreasonable,  and  it  appears  to  me  the  true  construction  of  the 
Act 

Solicitors:  Mr.  W.  J.  Foster;  Mr.  /.  Oroft. 
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L.J  J.  I»  re  DEERE. 

l^        Arrest  rf  Ikhtor — Attachment  hy  Common  Law  Court — Appltcaiion  for  Di$' 
^ftg^  5.  charge  to  Court  of  Bankruptcy — D^tors  Act,  1869, «.  6^'Bankruptcy  Act, 
1869,  M.  12, 13. 

A  solicitor  who  had  made  default  ia  payment  of  a  sum  of  money  dae 
from  him  as  solicitor  was  adjadicated  bankrupt,  and  after  his  adjudication 
was  arrested  under  a  writ  of  attachment  issuing  out  of  the  Court  of  Ex- 
chequer.   He  applied  to  the  Court  of  Bankruptcy  to  order  his  discharge. 

The  Lords  Justices,  in  the  exercise  ^f  their  discretion  under  the  13th 
section  of  the  Bankruptcy  Act,  1869,  declined  to  interfere  with  the  writ  of 
attachment  issued  by  the  Court  of  Exchequer,  and  refused  the  application. 

J.  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Murray ^ 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  11th  of  November,  1874,  Mr.  Baron  AmjihleU  made 
an  order  that  Mr.  John  M.  Deere,  a  solicitor,  should  forthwith  pay 
to  Mr.  T.  Forgham  the  sum  of  £48  128.,  being  money  received  by 
Mr.  Deere  on  behalf  of  Mr.  Forgham  while  acting  as  his  solicitor, 
together  with  the  costs  of  the  application. 

Mr.  Deere  having  failed  to  comply  with  the  order,  it  was  made 
a  rule  of  CSourt 

On  the  13th  of  February,  1875,  Mr.  Deere  was  adjudicated  a 
bankrupt  on  the  petition  of  another  creditor. 

In  Easter  Term,  1875,  after  the  adjudication,  Mr.  Deere  was 
served  with  a  rule  nm  why  an  attachment  should  not  issue  against 
him  for  non-compliance  with  the  order,  this  being  one  of  the  pay- 
ments which  is  excepted  from  the  general  abolition  of  imprison- 
ment for  debt  under  the  DAtors  Ad,  1869. 
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The  rule  was  made  absolute  before  the  end  of  the  term,  and  on  L.  JJ. 
the  24ih  of  July,  1875,  ^Mr.  Beere  was  arrested  and  lodged  in  1875 
the  Surrey  County  Gaol.  He  applied  to  Baron  Clecuby  in  Cham-  j,|  ^^ 
bers  to  order  his  discharge,  but  the  Judge  refused  to  interfere  ^j 
with  the  order  which  liad  been  made  by  the  full  Court. 

Mr.  Deere  then  made  a  similar  application  to  the  Court  of 
Bankruptcy,  which  was  refused  by  the  Registrar,  and  he  appealed 
from  this  decision. 

Mr.  E.  C.  Willis,  and  Mr.  Glenn,  for  the  Appellant  :— 

The  precise  question  in  this  case  was  decided  by  this  Court  in 
Oobham  y.  Dalian  (1),  where  the  Court  ordered  the  discharge  of  a 
bankrupt)  who  had  been  committed  to  prison  under  exactly  similar 
circumstances.  If  that  case  had  been  decided  before  the  present 
matter  came  before  Baron  CleaAy,  he  would  probably  haye  dis- 
charged the  prisoner.  The  attachment  was  in  the  natare  of  a 
civil  process  to  enforce  payment  of  the  debt:  Lees  y.  Newton  (2); 
Bex  y.  Ectwards  (3);  and  the  Court  of  Bankruptcy  has  jarisdiction 
to  discharge  the  prisoner  under  the  13th  section  of  the  BanJcruj^ 
Ad,  1869,  which  empowers  the  Court  to  restrain  all  proceedings 
against  a  bankrupt  in  respect  of  any  debt  proyeable  in  the  bank- 
ruptcy. 

Mr.  MouUon,  for  the  creditor : — 

The  writ  of  attachment  was  not  in  the  nature  of  a  civil  process 
to  enforce  the  payment  of  money,  but  a  quasi  criminal  proceeding 
instituted  by  the  Court  of  Exchequer  against  its  own  officer  for 
misconduct.  The  payment  of  the  money  would  not  entitle  the 
debtor  to  a  discharge,  as  in  the  case  of  a  writ  of  ca.  sa.,  but  he 
would  have  to  make  an  application  to  a  Judge  in  Chambers :  In 
re  Newbery  (4).  At  all  eyents,  the  power  given  by  the  13th 
section  of  the  Bankruptey  Act,  1869,  is  discretionary,  and  this 
Court  ought  not  to  decide  this  case  on  its  merits,  but  ought  to 
leave  it  to  be  decided  by  the  Court  of  Exchequer.    No  injustice 

(1)  AfUe,  p.  666.  (3)  9  B.  &  C.  662. 

(2)  Law  R«p.  1  C.  P.  66a  (4)  4  A.  &  B.  100. 
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Tm  JJ.       will  be  done  to  the  debtor,  for  he  can  take  out  a  habeas  corpus  at 
i87o        any  time,  and  apply  for  his  discharge  to  one  of  the  Common  La«r 
Jndges. 


In  re 
Dkere, 


Mr.  Wttlis,  in  reply. 

SiE  W.  M.  Jam£S,  L  J. : — 

I  am  of  opinion  that,  this  being  the  case  of  an  attachment 
issued  by  a  Court  of  competent  jurisdiction  against  its  own  officer, 
the  Court  of  Bankruptcy,  in  the  exercise  of  its  discretion  under 
the  13th  section  of  the  Bankruptcy  Act,  1869,  ought  not  to  inter- 
fere with  the  process  of  the  other  Court.  The  Appellant  can 
apply  to  a  Judge  of  that  Court ;  there  is  nothing  to  prevent  bis 
suing  out  a  habeas  corpvs  at  any  time.  It  would  not  be  right 
for  us  to  interfere  with  what  that  Court  has  done,  and  to  try 
the  case  on  the  merits.     The  appeal  must  be  dismissed  with 

COStB. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  If  we  have  any  jurisdiction  in  this 
case,  it  is  under  the  13th  section  of  the  Bafikruptey  Ad,  1869, 
and  that  Act  gives  us  a  discretion  in  the  exercise  of  our  jurisdie- 
tipn.  I  think  it  is  not  right  that  this  Court  should  decide  the 
question  whether  the  attachment  was  issued  for  punishment  or 
merely  to  enforce  compliance  with  the  order  for  payment  of 
money.  That  question  ought  to  be  decided  by  the  Court  which 
made  the  order. 

Solicitors :  Messrs.  /.  M.  Deere;  Messrs.  Gamlen  dt  San. 
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FEKGUSON  V.  FERGUSON.  l.jj. 

1«75 


Attacfment-^Wdful  Defatdi^Ex  parte  Application^Irish  JIDccree— 41  Oeo,  3, 

c.  90,  a.  6 ;  32  4?  33  Vict.  e.  62,  b.  4.  ^«M- 

Tho  Act /or  the  Abolition  of  Impriwtimentfor  Debt  (32  &  33  Vict.  c.  62, 
s.  4)  extends  to  an  application  under  41  Geo.  3,  c.  90,  to  commit  for  dis- 
obedience to  a  decree  of  the  Irish  Goart  of  Chancery. 

But  a  trustee  who  has  been  ordered  to  pay  money  which  he  had  neglected 
to  reoover  is  not  within  the  third  exception  of  that  section,  and  cannot  be 
committed  for  default  in  paying  the  money. 

SerMe^  an  order  for  an  attachment  against  a  Defendant  who  is  said  to  be 
within  that  exception  ought  not  to  be  made  ex  parte. 

Order  of  Eidl^  V.C,  discharged. 

A  SUIT  of  Ferguson  v.  Ferguson  was  instituted  in  the  Court  of 
Chancery  in  Ireland  for  the  administration  of  the  trusts  of  a 
settlement.  In  this  suit  there  had  been  a  finding  that  the  trustees 
of  the  settlement,  Hugh  Ferguson^  the  Plaintifi^,  an  J  B.  D.  Wadooky 
one  of  the  Defendants,  did  not  obtain  possession  of  the  trust  pro- 
perty, and  did  not  receive  certain  debts  which  had  been  assigned  to 
them,  and  that  by  reason  of  their  neglect  the  trust  funds  had 
incurred  a  loss  of  £820.  On  the  22nd  of  January,  1875,  a  decree 
was  made  by  the  Court  of  Chancery  in  Irelcmi  ordering  Hugh 
Ferguson  and  B.  D.  Watloek  to  invest  in  New  £3  per  Cents  the 
sum  of  £820,  and  to  transfer  the  sum  purchased  to  the  Accountant- 
General  of  the  Court  in  trust  in  the  cause,  within  a  time  limited. 

Hugh  Ferguson  duly  invested  £410,  but  B.  D.  Wathck  had  not 
within  the  time  limited  made  any  investment. 

An  exemplification  of  the  decree  was,  by  an  order  of  the  Court 
of  Chancery  in  England,  pursuant  to  the  Act  41  Geo.  3,  c.  90  (1), 
inrolled  in  that  Court. 

(1)  41  Geo.  8,  c  90,  s.  6,  provided  or  decree  shall  hare  been  made  respec- 

that  the  Lord  Chancellor  should  cause  lively  in  order  to  enforce  obedience  to 

the  order  or  decree  of  the  Court  of  and  performance  of  the  same  as  fully 

Chunoeirj  in  Ireland  to  be  inrolled,  and  and  effectually  to  all  intents  and  pur- 

"  shall  cause  process  of  attachment  and  poses  as  if  such  order  or  decree  had  been 

committal  to  issue  against  the  person  originally  pronounced  in  the  said  Court 

of  the  party  against  whom  such  order  of  Chancery  in  England/ 
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L.  JJ.  On  the  22nd  of  Jnly  an  ex  parte  motion  was  made  before  the 

1875        yice-Chancellor  Hall  for  an  attachment  against  WdUock,  where- 

Fkbquson    upon  the  Yice-Chancellor  made  an  order  for  an  attachment  against 

FnoiiBOK.     Watlock,  unless  he  should,  on  or  before  the  29ih  of  July,  shew 

—       good  cause  to  the  contrary. 

On  the  29th  of  July  the  Plaintiff  moved  before  the  Yice-Chan- 
oellor  EaU  to  have  the  order  made  absolute,  when  Wa^k  appeared 
and  shewed  cause,  whereupon  the  Yice-Chancellor  ordered  the 
motion  to  stand  over  until  the  2nd  of  November. 

The  Plaintiff  now,  by  leave,  appealed  against  both  the  orders  of 
the  Yice-Chancellor. 

Mr.  Einion  Smith,  in  support  of  the  appeal : — 

We  had  a  right  to  an  immediate  attachment.  It  was  contended 
that  this  case  was  within  the  Act  far  the  Abclitum  of  Imprisonmefd 
for  BAt  (32  &  33  Yict  c.  62),  s.  4,  but  that  Act  does  not  apply  to 
Ireland,  and  this  is  an  Irish  decree,  and  is  governed  by  the  old 
practice.  Even  if  it  is  within  that  Act,  the  Defendant  in  this  case 
comes  under  the  third  exception  to  sect  4,  as  he  is  a  trustee  who 
has  made  default  in  paying  money  which  he  was  ordered  by  a 
Court  of  Equity  to  pay. 

[The  Lord  Justioe  James  : — Have  any  such  attachments  been 
issued  ^  parte  1  I  shall  be  very  unwilling  to  commit  any  person 
under  any  exception  in  any  Act  without  hearing  what  he  has  to 
say.] 

At  all  events  he  is  now  before  the  Court:  MidHeton  v.  Ohi- 
(Aester  (1). 

[The  Lord  Justice  James  : — But  this  Defendant  has  not  spent 
or  squandered  the  money.  The  Court  ought  not  to  commit  where 
a  trustee  has  not  misappropriated  the  money,  but  has  only  been 
guilty  of  neglect  in  not  getting  it  in.  In  Evans  v.  Bear  (2)  the 
other  trustee  had  alone  received  the  money.] 

Mr.  C.  H.  Turner,  for  WaUoek,  was  not  called  upon. 

(1)  Law  Bepw  6  Gh.  152.  (2)  Anie,  p.  76. 
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Sib  W.  M,  James,  L. J. : —  L.  jj.  , 

We  had  better  at  once  dispose  of  this  matter,  and  not  leaye  it  to  }^ 

etand  over.    In  our  opinion  the  original  application  ought  to  haye  Febouiov 

been  refused,  and  we  now  discharge  both  the  orders  with  costs  here  FEBouaoN. 
and  in  the  Court  below. 

Solidtors  for  the  Plaintiff:  Messrs.  Lamfear  (&  Stewart. 
Solicitors  for  the  Defendant :  Messrs.  John  Turner  dt  Sons. 


Ex  parte  JONES.    In  re  JONES.  L.  JJ. 

JSxeetUion  Oreditor^BesoUUion  /or  CamposUion^lkilivwy  of  Wrii  of  Ft,  fa.         }^ 
be/ore  Pamng  of  Betduiion— Bankruptcy  Act,  1869,  $.  126.  Aug.  5. 

A  reaolation  for  composition  has  no  retrospective  effect  so  as  to  invalidaU} 
securities  obtained  by  a  creditor  in  the  interval  between  the  filing  of  the 
petition  and  the  first  meeting  of  creditors. 

A  creditor  sued  out  a  writ  of  fi.  fa.  and  delivered  it  to  the  sheriff.  Earlier 
in  the  same  day  the  debtor  filed  a  petition  for  liquidation  or  composition, 
and  he  afterwards  obtained  an  injunction  restftiining  the  proceedings  in  the 
execution.  At  the  first  meeting  of  creditors  a. resolution  was  passed  to 
accept  a  composition : — 

Held  (affirming  the  decision  of  Bacon,  C.  J.)>  that  the  creditor  was  entitled 
to  proceed  with  his  execution. 

X  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  affirming 
•axx  order  of  one  of  the  Judges  of  the  Liverpool  County  Court. 

F.  W.  Jones  was  a  printer  at  Liverpool.  On  the  24th  of  April, 
1875,  Messrs.  Sabel  commenced  an  action  against  him  in  the  Court 
of  Exchequer  under  the  BUb  of  Eaxhange  Act,  1854,  and  judg- 
ment in  default  of  appearance  was  signed  against  him  on  the  8th 
^f  May  for  £55  10«.  and  costs.  A  writ  of  fi.fa.  for  £59  17«.  Id. 
was  issued  upon  the  judgment,  and  on  the  10th  of  May,  at  4  p.m., 
the  writ  was  lodged  with  the  London  agents  of  the  sheriff  of  the 
county  of  Lancaster.  The  county  of  Lancaster  being  a  county 
palatine,  it  is  necessary  that  a  writ  issuing  out  of  one  of  the 
superior  Courts  at  Westminster  should  be  lodged  in  this  way,  and 
it  is  then  sent  to  the  sheriff's  office  at  Preston,  from  which  it  is 
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L.  JJ.       then  issued  for  executioD.    On  the  same  day,  but  at  an  earlier 
1875        hour,  Jones  had  filed  a  liquidation  petition,  notice  of  which  was 
Jfo  parte     served  on  the  execution  creditors  on  the  11th  of  May.    On  the 
Jones.       \z^  of  May  a  receiyer  of  Jones's  property  was  appointed,  and 
JoKis.      on  the  same  day  the  sheriff  seized  under  the  writ  goods  belonging 
to  him.     On  the  19th  of  May,   upon  the   application  of  the 
receiver,  an  order  was  made  by  the  Judge  restraining  the  creditors 
from  further  proceeding  in  their  execution  until  the  27th  of  May, 
and  this  injunction  was  afterwards  continued  to  the  14th  of  June. 
On  the  26th  of  May  the  first  meeting  of  the  creditors  was  held, 
and  it  was  resolved  to  accept  a  composition  of  Is.  6(2.  in  the 
pound  in  satisfaction  of  the  debts  due  to  the  creditors.     The 
resolutions  were  confirmed  at  the  second  meeting,  on  the  5th  of 
June,  and  were  afterwards  registered.    On  the  15th  of  June  the 
Judge,  upon  the  application  of  Messrs.  Sahdy  discharged  the  in- 
junction.   From  this  order  the  debtor  appealed  to  the  Chief 
Judge,  who  affirmed  the  decision  of  the  Judge.    The  debtor  again 
appealed  to  the  Court  of  Appeal. 

It  appeared  that  Messrs.  Sdhd  attended  at  the  first  meeting  of 
creditors  in  respect  of  another  debt,  and  voted  against  the  resolu- 
tion for  composition. 

Mr.  Little^  Q.C.,  and  Mr.  Finlay  Knight^  for  the  Appellant : — 

The  petition  for  liquidation  having  been  filed  before  the  de- 
livery of  the  writ  to  the  sheriff,  there  can  be  no  question  that  if 
a  resolution  for  liquidation  had  been  passed  by  the  creditors  the 
effect  would  have  been  the  same  as  in  bankruptcy,  and  the  execu- 
tion would  have  been  void  as  against  the  other  creditors :  Ex  parte 
Williams  (1).  There  is  no  reason  why  a  resolution  for  composition 
should  not  have  the  same  effect  Both  proceedings  are  commenced 
by  the  same  petition,  and  the  same  forms  are  used.  The  debtor 
has  to  make  the  same  statement  of  his  secured  and  unsecured 
creditors :  Bankruptcy  Ad,  1869,  s.  126,  sub-ss.  3,  7 ;  Bankruptcy 
Bules,  1870,  rr.  92, 274,  and  Form  39.  It  was  entirely  in  the  power 
of  the  meeting  of  creditors  to  have  a  liquidation  or  a  bankruptcy, 

(1)  Law  Rep.  7  Ch.  314. 
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in  either  of  which  cases  this  creditor's  security  would  have  been       L.  JJ. 
destroyed.    There  is  therefore  no  hardship  in  the  same  result        1^75 
being  produced  by  a  composition.    If  the  decision  of  the  Chief     Exparu 
Judge  is  right,  the  debtor  cannot  know  which  creditors  are  secured        ^""'' 
and  which  are  unsecured  until  he  knows  what  resolution  will  be       JoNnai 
passed.    If  all  securities  are  to  be  held  good  until  the  passing  of 
the  resolution,  it  will  be  in  the  power  of  some  creditors  to  gain  an 
advantage  over  others  by  obtaining  a  security  between  the  filing 
of  the  petition  and  the  day  of  the  first  meeting. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Crump,  for  the  execution  creditors, 
were  not  called  on. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  decision  of  the  Chief  Judge  was  quite 
right.  In  order  to  take  away  a  legal  right  from  anybody  it  is 
necessary  to  shew  express  words  in  the  Act,  or  clear  implication. 
In  this  case  the  Bespondents  have,  by  due  process  of  law,  obtained 
a  security  on  all  the  goods  which  the  sherifi*  could  seize.  That 
was  their  legal  right,  and  they  have  it  still  unless  it  can  be  shewn  to 
have  been  taken  away  from  them.  If  the  petition  had  resulted  in 
a  bankruptcy  or  a  liquidation,  no  doubt  their  right  would  have  been 
lost,  because  the  goods  would  have  been,  not  the  goods  of  the 
debtor,  but  the  goods  of  the  trustee.  But  in  a  composition  the 
goods  of  the  debtor  do  not  cease  to  be  his  goods — that  is  of  the 
very  essence  of  a  composition.  It  is  said  that  the  other  creditors 
had  power  under  the  Act  to  deal  with  the  Bespondents'  debt,  and 
make  them  take  a  composition  for  it,  and,  therefore,  that  they  had 
a  right  to  affect  their  security  for  the  debt  That  would  be  a 
monstrous  injustice.  The  debt  is  to  be  converted  into  a  debt  of 
80  many  shillings  in  the  pound,  and  it  is  contended  that  the  other 
creditors  can  not  only  make  these  creditors  take  a  composition  for 
their  debt,  but  can  make  them  give  up  their  security.  It  is  said 
that  it  is  a  mere  matter  of  words,  that  bankruptcy,  liquidation,  and 
composition  mean  really  the  same  thing,  and  that  the  creditors 
might  have  decided  on  bankruptcy  or  liquidation,  in  which  case  the 
security  would  have  been  destroyed.    But  that  would  have  only 
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L.  JJ.      resulted  from  the  power  of  the  other  creditors  to  compel  the  Be- 

1875        spondents  to  take  their  rateable  share  of  the  assets.    ^Hiat  is  yery 

Ex  parte     different  from  saying  you  must  give  up  your  security  and  accept 

•^^™-      what  we  think  it  fair  to  take  from  the  debtor.    I  think  the  deci- 

JoiiXB.       sion  of  the  Chief  Judge  was  rights  and  the  appeal  must  be  dis» 

missed  with  costs.    It  does  not  seem  to  me  that  our  decision  will 

produce  such  important  consequences  as  the  Appellant  suggests; 

for  there  are  not  likely  to  be  many  cases  in  which  a  creditor 

obtains  a  security  between  the  filing  of  the  petition  and  the  first 

meeting  of  creditors. 

Sib  6.  Mellish,  L.  J : — 

I  am  of  the  same  opinion.  The  simple  ground  of  my  decision 
is  that  there  are  no  words  in  the  Act  to  take  away  the  security 
from  the  creditor.  In  bankruptcy  or  liquidation  it  would  have 
been  taken  away  by  the  relation  back  of  the  title  of  the  trustee. 
But  there  is  no  such  relation  back  in  the  case  of  composition. 
The  126th  section  of  the  Act  says  that  the  composition  shall 
be  "  binding  on  all  the  creditors  whose  names  and  addresses  and 
the  amounts  of  whose  debts  were  shewn  in  the  debtor's  state- 
ment" That  cannot  mean  that  it  shall  be  binding  so  as  to  destroy 
any  securities  which  they  may  have.  In  bankruptcy  or  liquida- 
tion all  securities  obtained  before  the  act  of  bankruptcy  remain 
untouched.  In  the  case  of  composition  there  is  nothing  to  dis- 
tinguish securities  taken  before  the  filing  of  the  petition  and 
those  subsequent  to  the  petition  but  before  the  first  meeting  of 
creditors.  In  the  present  case  the  security  was  binding  as  against 
the  debtor  at  the  time  when  the  resolution  was  passed,  and  there 
is  nothing  in  the  Act  to  affect  the  right  so  acquired. 

Solicitors:  Mr.  R  O.  Fidd,  agent  for  Mr.  JE%,  Liverpool; 
Messrs.  Oraham  dt  Son. 
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CLAEK  v.  ADIR  l.jj. 

[1873    C.    204.]  J^ 

June  22,  23, 
ratent—Oominnatum — Sub-eonilnnatum,  29:/it^l7. 

A  patent  for  a  combination  of  several  improvements  is  not  infringed  by 
nsing  a  combination  of  some  only  of  those  improyements. 
Decree  of  Bacons  V.C,  reversed. 
Lister  v.  Leather  (1)  observed  upon. 

xHIS  was  a  suit  to  restrain  the  Defendant  from  manufacturing 
and  selling  instruments  for  clipping  horses,  in  violation  of  a 
patent  acquired  by  the  Plaintiff. 

Many  horse-clippers  had  been  invented  more  or  less  like  those 
which  were  the  subject  of  dispute  in  this  suit ;  the  cutting  apparatus 
in  all  of  them  being  composed  of  two  or  more  teethed  metal  plates 
or  combsy  with  sharp  cutting  edges  moving  backwards  and  forwards 
in  close  contact,  catching  between  the  teeth  the  hairs  of  the  horse, 
and  so  cutting  them  off.  The  motion  of  the  plates  or  combs  was 
given  by  a  pair  of  handles  working  on  a  pivot-like  shears  or  scissors. 
The  patent  on  which  the  Plaintiff  relied  was  taken  out  in  1869  by 
one  Chrayson.  The  specification  described  minutely  the  several 
parts  of  the  iustrument,  and  the  studs,  stems,  friction-plates, 
washers,  nuts,  plates,  and  cutters  to  be  used  in  it.  The  specifica- 
tion stated  that  no  bearings  were  made  dependent  on  screws,  which 
were  liable  to  get  loose,  but  that  the  bearings  were  on  stems  of 
great  strength.  It  also  described  a  contrivance  for  shifting  the 
handles  so  as  to  allow  of  the  clipper  being  used  at  any  angle  to 
the  handles,  thus  rendering  it  unnecessary  for  the  person  using 
the  clipper  to  stoop  in  order  to  reach  any  part  of  the  horse ;  also 
a  contrivance  for  allowing  the  cutters  to  be  easily  taken  out  when 
they  wanted  sharpening.    The  claim  was  as  follows : — 

"  I  do  not  limit  or  restrict  myself  to  the  precise  details  and 
configuration  of  parts  which  I  have  expressed  and  shewn,  as  the 
same  may  obviously  be  slightly  varied  or  modified  without  in  any 

(1)  8  E.  fr  B.  1004. 


V, 
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L.  JJ.  degree  departing  from  the  principles  and  objects  on  whicb  it  is 
1875  based ;  for  eicample,  the  angles  of  the  cntters,  their  sizes  and 
Clark  nnmber,  may  be  raried,  and  also  the  number  of  teeth  in  the  comb, 
and  the. dimensions  and  strength  of  the  apparatus  may  be  in- 
creased or  diminished  according  to  the  purpose  for  which  it  may 
be  required ;  but  what  I  claim  and  desire  to  be  secured  to  me  by 
the  herein  in  part  recited  letters  patent  is,  the  general  arrange- 
ment, construction,  and  combination  of  parts,  whereby  I  am  enabled 
to  construct  an  apparatus  for  clipping  or  shearing  horses  and  other 
animals  in  such  mapner  that  the  apparatus  may  be  adjusted  to 
numerous  angles  or  positions  to  suit  the  varying  surface  of  the 
animal,  and  whereby  the  shearing  or  clipping  may  be  regulated 
to  the  exact  extent  required  without  shaving  the  hair  or  wool  too 
closely,  and  without  injuring  the  animal,  leaving  a  smooth  surface 
without  marks,  the  apparatus  being  capable  of  being  taken  to 
pieces  and  adjusted  for  sharpening  or  renewing  the  cutter  bar, 
or  for  other  purposes,  all  substantially  as  herein  specified  and 
shewn." 

TheThintiS Clark  had  invented  several  clippers, and  had  taken 
out  a  patent  for  one.  He  then,  as  he  alleged,  made  improvements, 
but  finding  that  he  had  been  partly  anticipated  by  Orayson,  he 
bought  Chraysan's  patent,  not,  as  he  alleged,  for  the  purpose  of 
making  any  clippers  exactly  like  Qray8on\  but  because  he  wished 
to  use  a  'paxttot  Grayson's  invention  in  a  new  and  much  better 
clipper  which  he  himself  had  invented.  And  in  the  clippers 
made  by  him  he  used  certain  fixed  studs  and  adjustable  friction- 
plates  or  washers  and  nuts,  for  the  purpose  of  securing  an  accurate 
adjustment  of  the  under-plate  or  comb  and  the  upper-plate  or 
cutter,  and  accurately  determining  the  friction  between  the  plates 
in  a  manner  which  he  alleges  to  have  been  described  and  claimed 
in  QraysorCs  specification.  He  did  not,  however,  use  or  allege  that 
he  had  used  the  contrivances  for  shifting  the  angle  or  for  changing 
the  cutter. 

The  Defendant  Adie  had  made  clippers,  in  which  he  used  the 
same  or  nearly  the  same  fixed  studs,  friction-plates,  washers^  and 
nuts;  and  the  bill  in  this  suit  was  filed  to  restrain  him. 

A  great  quantity  of  evidence  was  entered  into,  and  the  con- 
clusions at  which  their  Lordships  arrived  as  to  the  other  facts,  and 
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as  to  the  constraction  of  the  clippers,  will  be  found  fully  stated  in  L.  JJ, 

the  judgment  of  the  Lord  Justice  James.  1875 

The  Yice-Chancellor  Bacon  made  a  decree  for  an  injunction,  and  Glabk 

the  Defendant  appealed.  ^^^ 

The  Sotieitor-General  (Sir  /.  Holker),  Mr.  Astm,  Q.C.,  Mr.  Jaeh- 
son,  Q.C.,  and  Mr.  Latoson,  in  support  of  the  appeal : — 

We  say,  in  the  first  place,  that  we  have  not  infringed  Orayson's 
patent,  and  we  also  say  that  it  is  void.  The  object  of  Orayson^s 
patent  was  clearly  not  this  arrangement  of  studs  and  washers, 
which  was  merely  incidental.  The  real  objects  were  the  arrange- 
ment of  the  handles,  enabling  the  instrument  to  be  used  at  any 
angle,  and  the  arrangement  for  removing  and  sharpening  the 
cutter,  neither  of  which  has  been  adopted  by  the  Plaintiff  or  by 
any  one  else.  If  the  Plaintiff  relies  on  the  arrangement  of  studs, 
stem,  and  washer  which  we  use  as  being  the  object  of  Orayson^s 
patent,  then  Chrayson's  patent  is  void,  for  such  an  arrangement 
has  long  been  used  by  us  and  others  with  the  very  slight 
difference  of  screws  for  studs  or  stems.  But  the  application  of  a 
fixed  stud  instead  of  a  screw  is  a  well-known  contrivance,  and 
cannot  be  the  subject  of  a  patent.  Moreover,  we  say  that  Oray" 
son's  patent  is  bad,  because  in  it  he  does  not  distinguish  the  new 
part  from  the  old.  But  if  Orayson's  patent  is  to  be  maintained 
as  a  combination  of  new  and  old  used  for  the  first  time,  then  we 
say  that  the  patent  is  only  good  for  the  entire  combination,  and 
that  we  can  use  any  separate  part  of  it :  FomoeU  v.  Bostoek  (1) ; 
Paries  v.  Si&uens  (2) ;  Daw  v.  Eley  (3). 

Mr.  Kay,  Q.O.,  Mr.  Fry,  Q.O.,  and  Mr.  EveriU,  for  the  Plain- 
tiff:— 

There  may  be  a  patent  for  a  combination  of  old  inventions : 
Murray  v.  Clayton  (4);  Canninffton  v.  NuttaU  (5).  And  if  we  have 
a  patent  for  a  combination,  no  one  can  take  and  use  more  than 
one  invention  out  of  that  combination  without  infringing  the 

(1)  12  W.  B.  723.  (3)  Law  Rep.  7  Eq.  49. 

(2)  Law  Rep.  8  Eq.  358.  (4)  Ibid.  7  Ch.  570. 

(5)  Law  Rep.  5  H.L.  205. 
Vol.  X.  3F  1 
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L  JJ.  patent :  Idsier  y.  Leather  (1).  It  is  exceedingly  possible  that  the 
1875  merit  of  the  whole  invention  may  be  in  the  subordinate  oombina- 
Glabx  ^^on,  but  a  patentee  ought  not  therefore  to  lose  the  benefit  of 
j^^       the  invention :  Foxwdl  v.  Bostock  (2).  He  must  make  use  of  other 

old  inventions  with  his  new  combination.    The  fixed  stem  alone  is 

a  real  improvement^  and  is  distinctly  described  as  such  in  the 
specification,  and  it  is  not  necessary  to  repeat  it  in  the  daim. 
There  is  an  essential  difference  between  a  fixed  stem  and  a  move- 
able screw,  as  screws  are  liable  ^to  get  loose.  There  is  no  pretext 
for  saying  that  the  patent  is  merely  for  shifting  the  angle  and 
changing  the  cutter.  The  fixed  stems  and  the  general  arrange- 
ment are  just  as  much  parts  of  his  patent,  and  are  to  be  pro- 
tected. 

Mr.  Astatiy  in  reply. 


July  17.  Sib  W.  M.  James,  L  J.,  now  delivered  the  judgment 
of  the  Court: — 

This  suit,  which  is  to  restrain  the  alleged  infringement  of  a 
patented  invention  of  improvements  in  apparatus  for  clipping  or 
shearing  horses  and  other  animals,  has  been  brought  under  some- 
what singular  circumstances. 

Clipping  or  shearing  implements  have  for  many  years  occupied 
the  attention  of  inventors.  This  is  not  to  be  wondered  at  The 
number  of  horses  that  have  to  be  clipped,  and  the  labour  of  clipping 
a  horse  from  head  to  hoof,  are  so  great  that  any  invention  which  adds 
to  the  efficiency  of,  and  diminishes  the  work  in  using,  the  dipper, 
is  really  a  matter  of  great  commerdal  value.  Accordingly  numerous 
patents  have  been  taken  out  in  this  country  for  machines  and  im- 
provements on  machines  for  effecting  this  object,  and  there  is  a 
great  amount  of  patent  literature  from  America  on  the  same  sub- 
ject which  has  been  deposited  in  our  patent  office. 

The  Defendant  Adie  is  one  of  the  English  patentees,  having 
taken  out  two  patents,  one  in  1866  and  another  in  1868.  The 
Plaintiff  Olarh  is  also  a  patentee,  having  taken  out  a  patent  ia 

(1)  8  E.  &  B.  1004.  (2)  12  W.  B.  723. 
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1869.     The  Plaintiflf  Clark  was,  however,  minded  to  take,  and  did       L.  JJ. 
take,  a  license  to  use  Adieus  patent,  and  there  has  been  litigation       1875 
between  them  in  which  Adie  was  Plaintiff  and  Clark  Defendant.      Glabk 
In  this  state  of  things  dark  brought  out  a  clipper  which  is,  beyond       ^^^ 
«11  controversy,  a  far  better  instrument  than  anything  that  Adie        — 
had  patented  or  even  made,  and  apparently  better  than  any  other 
dipping  machine  before  known.    And  Adie,  acknowledging  thig, 
has  openly  manufactured  machines  in  exact  and  avowed  imitation 
of  ClarVs.    Hence  this  suit. 

Clark,  however,  has  not  made  his  new  machine  the  subject  of 
any  patent.  And  the  way  he  puts  his  case  is  this :  ^'  1  had  invented, 
or  was  inventing,  improvements  the  same,  or  nearly  the  same,  as 
those  which  are  now  to  be  found  in  my  manufacture ;  but,  thinking 
it  right  to  look  into  what  had  been  done  by  others,  I  found  that 
my  ideas  had  been  so  much  anticipated  by  one  OrayMon,  who  had 
taken  out  a  patent,  that  I  abandoned  the  idea  of  taking  out  a 
further  patent,  and  took  an  assignment  of  Chrayson's  patent  from 
his  trustee  in  bankruptcy.  Having  taken  this,  I  introduced 
Orayson'a  invention  into  my  clipper,  as  I  lawfully  mighty  and  I 
have  been  followed  by  Adie,  who  has  unlawfully  done  that  which 
I  alone  could  lawfully  da"  It  is  there^re  as  assignee  of  Orayson, 
and  for  the  violation  of  Oraysan's  patent,  that  the  Plaintiff  brings 
his  suit ;  and  the  questions  between  the  parties  must  be  determined 
in  exactly  the  same  manner  and  upon  the  same  considerations  as 
if  Orayson  had  not  assigned,  and  were  bringing  his  suit  against 
Clark. 

There  is  another  singularity  in  this  case,  that  Grayaon's  patent, 
as  such,  has  never  been  brought  into  use  at  all.  He  does  not 
appear  to  have  made  or  sold,  and  no  one  else  appears  to  have 
made  or  sold,  a  complete  instrument  made  according  to  Qrayaon's 
specification.  The  Plaintiff  has  not  even  produced  a  model  of 
OraymnCs  complete  instrument;  but  a  witness  for  the  Defendant 
has  made,  for  the  purpose  of  this  suit,  an  instrument  which  he 
says  he  has  carefully,  faithfully,  and  to  the  best  of  his  ability 
made  according  to  the  specification  and  drawings  of  ChrayBtm,  and 
which  must  be  taken  to  be,  and  which  I  believe  to  be,  practically 
and  substantially  accurate. 

Now  I  have  in  my  hands  that  machine  and  Claris  machine, 

^  F2  1 
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L.  JJ.  and,  except  that  which  is  of  course  common  to  every  clipping 
1875       apparatus  (viz.  that  each  contains  a  combination  of  a  comb  and  a^ 

Olabk  cutter  fastened  together,  the  cutter  bar  made  to  move  over  the 
comb  plate),  there  is  no  visible  similarity,  and  there  is,  on  the 
contrary,  a  very  visible  and  marked  dissimilarity,  as  far  as  I  ara 
able  to  judge  by  merely  looking  at  the  two  instruments.  The 
claim  of  Qraywn  is  in  the  most  general  terms,  and  it  has  obviously 
been  so  framed  in  order  to  escape  the  danger  which  might  be 
lurking  in  some  existing  machine  or  some  existing  patent^  if  any- 
thing, or  any  part  or  parts,  more  definite  or  more  limited  bad 
been  claimed.  [His  Lordship  then  read  the  claim  of  Chraywrit 
patent,  as  set  out  above,  and  said  that  it  was  obvious  that  ClarV$ 
instrument  did  not  answer  that  description ;  and  it  certainly  did 
not  agree  with  Orayson's  in  the  general  arrangement,  construction^ 
and  combination  of  the  parts.]  Nor  is  it  so  pretended ;  but  it  is 
alleged  that,  although  the  general  arrangement,  construction,  and 
combination  of  parts  have  not  been  copied,  there  is  a  subordinate 
combination — part  of  the  entire  combination — which  has  been 
transferred  from  Orayson  to  Clarke  and  that,  under  the  supposed 
doctrine  of  Lister  v.  Leather  (1),  the  patentee  of  Qrayson^t  com- 
bination is  entitled  to  treat  as  an  infringement  the  use  of  that 
subordinate  combination.  That  subordinate  combination  is  alleged 
to  consist  of  and  be  made  up  thus :  The  cutter  bar  is  made  with 
an  arch  or  convexity  over  the  comb  plate,  so  that  but  a  Tery 
small  part  of  the  surfietce  comes  into  contact,  giving  elasticity  and 
diminishing  friction.  Listead  of  screws  going  through  the  cutter 
plate  and  fastened  by  a  thread  or  two,  which  is  all  that  can  be 
obtained  in  the  thin  comb  plate,  all  the  bearings  are  taken  from 
stems  of  great  strength,  which  are  fastened  by  nuts  and  washers. 
The  fulcrum  of  the  handle  and  the  faatening  stems  are  eo  arranged 
as  that  the  line  of  motion  of  the  cutter  bar  is  exactly  parallel  to 
the  line  of  the  comb.  The  parallelism  improves  the  cut  and 
diminishes  the  labour.  The  elasticity  is  said  to  diminish,  and  the 
diminished  friction  does  diminish  the  labour;  and  the  substitution 
of  stems  with  nuts  and  washers  for  screws  keeps  the  machine  in 
that  permanent  good  order  which  is  requisite  for  easy  work,  which 
latter  object  is  also  further  promoted  by  the  substitution  of  paral- 

(1)  8  £.  fr  K  1001 
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lelism  of  the  motion  for  a  motion  not  parallel,  which  had  a  wring-       L.  JJ. 
ing  and  disturbing  effect  upon  what  may  be  called  the  joining       1875 
partfi  of  the  instrument.   These  results,  and  the  means  of  producing      Clakk 
them,  are,  it  is  said,  to  be  found  in  Ghraysons  patent,  and  to  have 
been  transferred  to  Clark,  and  to  constitute  a  sabordinate  combi- 
nation, the  appropriation  of  which  is,  according  to  Lister  v. 
Leaiher  (1),  an  infringement  of  the  patent.     The  language  of  the 
Court  of  Queen's  Bench  in  that  case  is  as  follows  (2) : — '^  We  cite 
these  cases  at  length  becaase  the  principle  in  all  is  the  same  as 
that  laid  down  to  the  jury  in  the  present  case,  and  they  establish 
that  a  valid  patent  for  an  entire  combination  for  a  process  gives 
protection  to  each  part  thereof  that  is  new  and  material  for  that 
process,  without  any  express  claim  of  particular  parts,  and  not- 
withstanding that  parts  of  the  combination  are  old."     But  to 
understand  what  is  there  said  it  is  necessary  to  read  the  two 
cases  which  were  cited  immediately  before  that  passage.    One  is 
Newton  v.  Qrand  Junction  BaUway  Company  (3),  in  which  the  Lord 
Chief  Baron  says :  ''  It  was  argued  that  the  same  criterion  is  to  be 
applied  to  the  question  of  infringement  as  to  that  of  novelty. 
But  that  is  not  so.    In  order  to  ascertain  the  novelty  you  take 
the  entire  invention,  and  if,  in  all  its  parts  combined  together, 
it  answer  the  purpose  by  the  introduction  of  any  new  matter,  by 
any  new  combination,  or  by  a  new  application,  it  is  a  novelty 
entitled  to  a  patent.    But  in  considering  the  question  of  infringe- 
ment, all  that  is  to  be  looked  at  is,  whether  the  Defendant  has 
pirated  a  part  of  that  to  which  the  patent  applies ;  and  if  he  has 
used  that  part  for  the  purposes  for  which  the  patentee  adapted 
his  invention,  and  for  which  he  has  taken  oat  his  patent^  and  the 
jury  are  of  opinion  that  the  difference  is  merely  colourable,  it  is 
an  infringement."    The  other  case  cited  is  Smith  v.  London  and 
North-Western  Bailxcay  Company  (4).   The  language  of  the  Court 
is  this :  ^'  Where  a  patent  is  for  a  combination  of  two,  three,  or 
more  old  inventions,  a  user  of  any  of  them  would  not  be  an 
infringement  of  the  patent ;  but  where  there  is  an  invention  con- 
sisting of  several  parts,  the  imitation  or  pirating  of  any  part  of 

(1)  8  E.  &  B.  1004.  (3)  5  Ex.  331,  334. 

(2)  Ibid.  1023.  (4)  2  E.  &  B.  69,  76. 
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L-JJ.      the  invention  is  an  infringement  of  the  patent.    Suppose  that 

1875        a  man  invents  a  machine  consisting  of  three  parts^  of  which  one  is 

oi^      a  very  usefol  invention  and  the  two  others  are  found  to  be  of  less 

Adhb.      practical  use,  surely  it  could  not  be  said  that  it  was  free  to  any 

*— -       person  to  use  the  useful  part  so  long  as  he  took  care  to  substitute 

some  other  mode  of  carrying  out  the  less  useful  parts  of  the 

invention." 

The  judgment  in  the  Exchequer  Chamber  in  Liaier  y.  Leather  (!)• 
does  not  throw  any  light  on  the  subject,  as  it  merely  adopts  and 
confirms  tersely  and  curtly  the  judgment  of  the  C!ourt  of  Queen's 
Bench. 

Now,  upon  the  authority  of  that  case,  it  has  been  strongly  con* 
tended  before  us,  that  whenever  there  is  a  patent  for  a  eombinatioa 
that  patent  gives  protection,  not  indeed  to  every  distinct  thing  that 
enters  into  the  combination,  but  to  every  combination,  arrange- 
ment, and  aggregate  of  two  or  more  of  those  distinct  things,  even 
although  such  subordinate  combination  is  not  expressly  or  im-* 
pliedly  claimed  in  the  specification. 

This,  in  our  opinion,  is  so  startling  a  violation  of  erery  prin- 
ciple of  patent  law,  that  we  doubt  whether  we  could  follow  any 
authority  short  of  the  House  of  Lords  in  applying  such  a  doctrine. 

If  a  patent  for  a  combination  of  several  parts  is  really  a  patent, 
and  gives  really  a  monopoly  for  every  combination  of  any  two  or 
more  of  those  parts,  then  it  follows  from  the  first  principle  of 
patent  law  that  if  any  conceivable  combination  of  any  two  or 
more  parts  was  old  the  patent  would  be  bad. 

On  the  other  hand,  if  the  patentees  say,  ^No,  we  do  not  claim 
to  protect  every  combination  of  those  parts,  but  only  those  sub- 
ordinate combinations  or  parts  of  the  combination  which  are  new 
and  useful,*'  then  such  a  claim  would  be  entirely  inconsistent  with 
the  leading  case  of  Poxwdl  v.  Bostook  (2),  which  we  may  be  per- 
mitted to  say  is  as  good  common  sense  as  it  is  sound  and  intelli- 
gible law. 

I  had,  as  Yice-Cbancellor,  occasion  to  express  my  opinion  on 
LUter  V.  Leather  in  the  case  of  Parkes  v.  Stevens  (3),  and  this 

(1)  8  E.  &  B.  1004.      ,  (2)  12  W.  R.  723. 

(3)  Law  Rep.  8  Eq.  358 ;  Ibid.  6  Ch.  36. 


VOL.  X.]  OHANOKBY  APPEALS.  675 

Court  had  occasion  to  deal  with  the  principle  of  that  case  on  two       L.  JJ. 
occasions  in  Mwray  y.  ClayUm  (1).  1875 

Before  referring  to  what  was  actaally  done  in  that  case,  I  will      Glabk 
state  what  we  oanceive  to  be  the  real  principle  which  underlies  that       ^;^ 

case  of  Lkteir  y.  Leather  {2\  and  which  reconciles  it  with  the  other       

cases  and  with  general  principles  and  common  sense.  A  patent 
for  a  new  combination  or  arrangement  is  to  be  entitled  to  the 
same  protection,  and  on  the  same  principles,  as  eyery  other  patent 
In  fact,  eyery,  or  almost  eyery,  patent  is  a  patent  for  a  new  com- 
bination. The  patent  is  for  the  entire  combination,  but  there  is, 
or  may  be,  an  essence  or  substance  of  the  inyention  underlying  the 
mere  accident  of  form ;  and  that  inyention,  like  eyery  other  inyen- 
tion, may  be  pirated  by  a  theft  in  a  disguised  or  mutilated  form, 
and  it  will  be  in  eyery  case  a  question  of  fact  whether  the  alleged 
piracy  is  the  same  in  substance  and  effect,  or  is  a  substantially  new 
or  different  combination. 

The  question  more  often  arises,  perhaps,  in  the  analogous  cases 
of  literary  copyright.  Every  literary  composition  is  a  combina* 
tion  of  phrases  and  words,  and  in  a  case  of  literary  piracies  the 
same  question  has  to  be  put :  Is  it  a  theft  or  is  it  a  new  literary 
work,  the  result  of  real  literary  labour  ? 

To  recur  to  Murray  y.  Clayton,  which,  although  a  decision  of 
the  same  Judges  as  are  now  sitting,  is  a  decision  of  the  Court  of 
Chancery,  we,  in  the  first  instance,  held  that,  although  the  patent 
was  for  a  combination,  the  infringement  was  made  out  by  shewing 
that  the  alteration  was  colourable  only,  and  that  the  Defendant's 
machine  was  in  substance  and  truth  the  same  thing  as  the  inyen- 
tion of  the  •Plaintiff.    But  in  the  second  case  (3),  between  the 

(1)  Law  Rep.  7  Ch.  570.  ^^^^^  ^^  to  an  end  table,  instead  of  a 

(2)  8  E.  &  B.  1004.  gj^^  tj^y ^^  ^ . j^  tj^^  PlaintifirB  machine, 

(3)  L.  JJ.    1876.  Mar.  3.^  ^^^  ^^  ^^^^^^  .j^^^^j^  ^^  ^^  machinery, 

MOBRAY  V.  Clayton.  ^g  i^  the  Plaintiff's  machine.    It  ap- 

SUOKTLT  after  the  injunction  was  peared  that  the  Defendant  and  others 

granted  against  him,  as  reported  (Law  had  for  maoy  years  made  clay  into 

Bcp.  7  Ch.  670),  the  Defendant  Clayton  bricks  by  a  mechanical  arrangement 

obtainedapatentfor  a  new  brick-making  for  cutting  it  into  bricks  upon  a  table, 

machine,  ui  which  he  cut  the  clay  into  The  Plaintiff  moved  to  commit  the 

bricks  upon  a  table,  much  as  in  the  Defendant  for  breach  of  the  injunction. 

Plaintiff's  machine ;  he  then  moved  the  The  Vicc-Chancellor  Bae<m  refused  to 
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same  parties,  we  arrived  at  a  different  conclusion.  There  was 
in  that  machine  (a  brick-making  machme)  a  moveable  board  on 
to  which  the  bricks  (or  rather  the  lumps  of  clay  to  be  burnt  into 
bricks)  were  by  the  same  motion  which  divided  and  formed  the 
bricks  transferred ;  and  we  could  not  find  anything  in  the  patent 
which  did  not  include  that  as  a  part,  and  material  part,  of  the 
inventioUi  and  we  therefore  held  that  a  machine  which  left  out 
that  part  was  not  an  infringement.  If,  instead  of  a  board,  there 
had  been  substituted  a  moving  web  of  canvas,  the  result  would 
probably  have  been  different. 

The  principle  is  really  very  plain,  as  it  seems  to  us.  A  combi- 
nation or  accumulation  of  three  improvements  is  a  totally  distinct 
thing  from  a  combination  or  accumulation  of  two  of  them — as  dis- 
tinct as  a  partnership  of  A,,  £.,  and  C.  is  from  a  partnership  of  A. 
and  B.    And  if  a  man  really  wants  to  patent  not  only  the  whole 


make  any  order  on  the  motion,  and  tbe 
Plaintiff  appealed. 

Mr.  Webster,  Q.C.,  Mr.  Eiggint,  Q.C, 
and  Mr.  MtlvQU,  for  the  Plaintiff. 

Mr.  Fooks,  Q.C.,  Mr.  Aston,  Q.C,  and 
Mr.  CarpmcuH,  for  the  Defendant. 

Theib  Lobdships  were  of  opinion 
that  the  Defendant  had  succeeded  in 
avoiding  a  breach  of  the  injunction.  The 
Plaintiff  was  under  the  difficulties  of 
every  patentee  whose  patent  was  valid 
merely  as  a  combination.  Their  Lord- 
ships, in  granting  the  injunction,  had 
been  of  opinion  that  the  combination  of 
known  methods  of  proceeding  em- 
ployed by  the  Plaintiff  had  produced  a 
new  result,  or  an  old  result  on  a  better 
system,  and  that  he  had  therefore  suc- 
ceeded in  shewing  an  exclusive  right 
to  that  combination.  But  the  com- 
bination which  he  claimed,  and  on 
which  he  had  succeeded,  was  a  combi- 
nation of  all  the  parts  of  the  machine, 
so  arranged  that  the  day  was,  without 
the  intervention  of  a   human  hand, 


forced  past  the  wires  on  to  a  moveable 
board  holding  twelve  or  any  convenient 
number  of  bricks,  which  could  from 
time  to  time  be  removed.  It  was  the 
whole  combination  of  plate,  wires,  and 
moveable  board  which  formed  the 
meritorious  invention.  He  might  pos- 
sibly have  confined  his  claim  to  some 
smaller  combination  Uian  the  combina- 
tion of  the  three  parts ;  but  the  inven- 
tion for  which  he  had  claimed  was, 
perhaps  in  order  not  to  endanger  his 
patent,  described  as  a  combination  of 
the  three  parts.  The  Defendant  used 
a  combination  of  only  two  of  those 
parts  with  another  part,  in  which  the 
human  hand  was  in  an  essential  and 
material  part  of  the  process  used  to 
produce  tbe  same  result  Their  Lord- 
ships thought  that  the  Vice-Chan- 
cellor's decision  was  quite  right,  and 
dismissed  the  appeal  with  costs. 

Solicitors:  Messrs.  VaUance  A  Vol- 
lance;  Messre.  WHson,  Bristorcs,  <fc 
Carpmctd, 
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but  something  less  than  the  whole  of  what  he  calls  '^a  new  L.  JJ. 
arrangement,  construction,  and  combination  of  parts,"  he  must  1875 
clearly  shew  that  he  claims  that  something  less— of  course  peril-  Clart 
ing  his  patent  if  that  something  less  is  not  a  novelty.  j^^ 

But  it  appears  to  us  that  even  if  Lister  v.  Leather  (1)  were  the  — 
true  exposition  of  the  law,  and  had  the  fall  meaning  and  extent  for 
which  the  Plaintiff's  counsel  has  contended,  it  would  be  impossible 
to  apply  that  case  to  the  case  before  us.  Combination  and  sub- 
ordinate, or  partial  combination,  are  terms  really  not  applicable  to 
such  improvements  in  such  an  apparatus  as  that  before  the  Court. 
The  general  arrangement,  construction,  and  combination  is  not  a 
combination  in  any  sense  except  that  in  which  everyone  of  several 
improvements  may  be  said  to  combine  with  every  other  in  making 
the  machine  a  better  one.  Parva  eomfoneremagnie  :  take  a  screw 
steamship  in  which  the  whole  locomotive  apparatus  is  one  which 
by  means  of  fuel  set  on  fire  under  a  boiler  full  of  water  at  one  end 
sets  in  motion  a  screw  at  the  other  end.  Improvements  may 
be  made  in  every  part  of  that  apparatus,  but  it  would  be  absurd 
to  talk  of  a  combination  of  an  improved  steam  generator,  of  an  . 
improved  arrangement  for  economising  the  steam,  and  of  an 
improved  method  of  attaching  and  moving  the  screw. 

So,  here  it  appears  absurd  to  talk  of  a  combination  of  the 
means  of  adjusting  the  handle  of  the  cutter  with  the  other  parts. 
And  then,  again,  as  to  the  supposed  subordinate  combinations,  there 
is,  no  doubt,  in  Grayson  s  patent  a  combination  of  the  teeth  of  the 
comb  made  parallel  and  cut  like  a  musical-box  comb,  with  the 
angular  cutter  "made  like  that  of  a  reaper,  because  they  are  com- 
bined to  effect  a  clean,  sharp  cut.  Bat  there  is  no  combination 
between  them  and  the  arched  or  convex  cutter  bar,  or  between 
them  or  the  latter  and  the  parallel  motion  on  the  strong  fixed 
stems.  They  are  all  improvements,  but  they  are  distinct  improve- 
ments for  distinct  purposes,  as  much  as  those  in  the  case  supposed 
of  a  marine  steam-engine. 

To  examine  particularly  the  things  which  are  supposed  to  be 
taken  from  Orayson  by  Clark^  the  convex,  or  arched  cutter  bar,  is 
really  not  to  be  found  anywhere  in  the  written  specification,  and 

(1)  8  E.  &  B.  1001 
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Ii.  JJ.      although  it  may  be  found  in  the  drawings,  it  was  clearly  no  part 

1875       of  the  invention  which  was  present  to  the  mind  of  the  inventor, 

(X^      or,  if  it  was,  he  has  wilfully  omitted  to  describe  a  material  part  of 

^         his  invention.    And  it  is  found,  so  far  as  it  is  found  in  Qray9(m*s 

patent,  in  immediate  connection  with  the  angular  cutter  and  the 

non-angular  comb  teeth,  neither  of  which  is  transferred  to  Clark. 
Again,  the  strong  fixed  stems  cannot  be  brought  into  any  con- 
ceivable sub-combination  of  parts.  They  have  their  own  indepen- 
dent function  of  making  the  whole  machine  stronger,  and  less 
likely  to  get  out  of  order. 

Having  carefully  read  and  re-read  the  specification  of  Qraywny 
we  are  satisfied  that  the  real  substance  of  his  invention  was 
angular  cutters  moving  in  a  line  parallel  to  the  straight  comb 
teeth,  with  transferability  of  the  handle,  so  as  to  suit  difierent 
positions  of  the  man  clipping,  and  the  division  of  the  cutter  bar 
into  two  parts,  a  thin  plate  with  teeth  fastened  into  a  bolt  above, 
so  as  to  admit  of  the  thin  plate  being  taken  out  and  replaced 
immediately. 
*  None  of  these  things  are  to  be  found  in  ClarJcs  instrument,  and 
it  appears  to  us  that  it  would  be  a  redudio  ad  dhiwrdum  of  any  sup- 
posed principle,  or  rather  dogma,  in  Lister  v.  Leather  (1),  to  hold 
that  Orayson  could  have  maintained  a  suit  against  Olark  for  the 
resemblances,  such  as  they  are,  between  a  combination  or  arrange- 
ment so  strongly,  so  substantially,  so  really  different  as  the  latter 
is  from  that  which  is  to  be  found  in  the  former.  As  jurymen 
giving  our  verdict  on  that  which  is,  after  all,  a  question  of  fact^  we 
find  that  Clark's  clipper,  and  consequently  Adieus  clipper,  is  not  a 
piratical  appropriation  of  Orayson's  invention,  and  consequently 
we  hold  that  the  Plaintiff's  bill  ought  to  have  been  dismissed  with 
costs. 

Solicitor  for  the  Plaintiff:  Mr.  JET.  Jarman, 
Solicitor  for  the  Defendant :  Mr.  J,  H.  Johnson. 

(1)  8  E.  &  B.  1004. 
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LYON  V.  FISHMONGERS'  COMPANY.  L.JJ. 

1875 
/ttZy20.21,80. 


[1873    L.     113.]  ^ 


Tidal  Riuer — RipaHan  Owner — Aceets — Rights  Public  or  Privat&'^Embankment 
— Thames  Conservancy — 20  <fe  21  Vict,  c.  cxlvii.,  »«.  63,  179. 

The  owner  of  land  on  the  bank  of  a  tidal  river  has  only  a  right  of  access 
to  the  river  as  one  of  her  Majesty's  subjects,  and  has  not  the  same  easements 
or  private  rights  as  those  of  the  owner  of  land  on  the  bank  of  an  inland 
stream. 

Under  the  Thames  Conservancy  Ad,  the  conservators  had  power  to  grant 
to  the  owner  of  any  wharf  a  license  to  make  an  embankment  into  the  body 
of  the  river,  and  by  sect^  179  the  rights  of  owners  of  land  adjoining  the  river 
were  saved : — 

Hddf  that  the  conservators  had  power  to  grant  a  license  to  embank, 
although  the  embankment  would  cut  off  all  access  to  one  side  of  the  adjoining 
wharf,  the  right  interfered  with  not  being  a  private  right,  and  not  being  saved 
by  sect.  179. 

Decree  of  Malins,  V.C.,  reversed. 

vVjLLIAM  LYON,  the  Plaintiff  in  this  case,  was  the  owner  in  fee 
of  a  wharf  and  storehouse  near  Upper  Thames  Street^  called  Lyon's 
Wharf.  The  south  front  of  the  storehouse  was  on  the  Thames^ 
and  faced  towards  the  main  stream  of  the  river ;  the  west  front  or 
side,  for  about  forty  feet  of  its  length,  was  also  on  the  Thames,  but 
faced  a  small  right-angled  inlet  or  recess  of  the  Thames,  called 
Winekvxyrth's  Hole.  The  bottom  of  the  inlet  was  formed  by  a 
wharf  belonging  to  the  Fishmongers*  Company,  about  fifty  feet 
in  length,  and  called  Wtnchcorth's  Wharf.  On  the  west  side 
of  the  inlet  was  a  public  wharf,  which  did  not  project  into  the 
river  above  ten  feet  from  the  line  of  the  front  of  WincktoortVs 
Wharf. 

On  the  side  of  Lyons  TFAarf  towards  the  inlet  there  were  stairs 
and  doors  in  the  floors  of  the  storehouse ;  and  the  Plaintiff  and  his 
predecessor  had  for  fifty  years  and  upwards  landed  goods  from 
barges  on  that  side,  and  had  been  in  the  habit  of  mooring  barges 
in  WinckwortKs  Hole.  The  bed  of  WinckwcrtVs  Hole  was  left  dry 
at  low  water. 

The  Fishmongers'  Company^  with  the  license  of  the  Conservators 
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of  the  Biver  Thames,  intended  to  form  an  embankment  in  front  of 
WtncktoortVs  Wharf,  bringing  it  out  to  a  level  with  the  south 
front  of  Lyon*8  Wharf,  This  would  of  course  entirely  fill  up 
Winckworth's  Hole,  and  cut  off  all  access  of  barges  to  the  west 
front  or  side  of  Lyons  Wharf  The  fine  or  sum  whicli  the  Fish- 
mongers^  Company  were  to  pay  to  the  conservators  for  the  license 
to  make  this  embankment  was  £250;  the  damage  to  Lyons 
Wharf  would,  as  the  Plaintiff  alleged,  amount  to  several  thousand 
pounds. 

The  Plaintiff  filed  the  bill  in  this  suit  against  the  Fishmongers^ 
Company  and  the  conservators  to  restrain  them  from  making  the 
embankment. 

The  conservators  claimed  a  right  to  give  a  license  to  make  this 
embankment  under  the  Thames  Conservancy  Act  (20  &  21  Vict  c. 
cxlviL)  (1). 

The  FtsJimongers*  Company,  by  their  answer,  deniel  the  right  of 

the  Plaintiff  to  use  WinchwortKs  Hole,  as  to  which  there  had  been 

disputes ;  but  in  the  opinions  both  of  Vice-Chancellor  Malins  and 

the  Lords  Justices  the  Plaintiff  had  the  right  to  use  it. 

(1)  20  &  21  Vict.  c.  cxlvii. :  The      and  under,  and  subject  to  such  other 


2nd  section  of  this  Act  created  a  cor- 
poration of  twelve  persons  to  be  called 
Conservators  of  the  Biver  Thames,  By 
sect.  50  all  the  interest  of  the  City  of 
London  and  of  the  Crown,  in  the  bed 
and  soil  and  shores  of  the  Thames  from 
Staines  to  Yanilet  Creek,  and  to  nil 
encroachments  and  embankments  on 
the  shores,  was  vested  in  the  conserva- 
tors, on  whom  various  duties  as  to  the 
river  were  imposed. 

By  sect.  53:  "It  shall  be  lawful 
for  the  conservators  to  grant  to  the 
owner  or  occupier  of  any  land  front- 
ing and  immediately  adjoining  the 
Biver  Thames  a  license  to  make  any 
dock,  basin,  pier,  jetty,  wharf,  quay, 
or  embankment,  wall,  or  other  work 
immediately  in  front  of  his  land,  and 
into  the  body  of  the  said  river,  upon 
payment  of  such  fair  and  reasonable 
.consideration  as  is  by  this  Act  directed, 


conditions  and  restrictions  as  the  con- 
servators shall  think  fit  to  impose.'* 

By  sect.  104,  one-third  of  such  consi- 
deration was  to  be  paid  to  the  Commis- 
sioners of  Woods  and  Forests,  and  the 
remaining  two-thirds  was  to  be  applied 
to  the  general  purposes  of  the  Act 

By  sect.  179 :  "  None  of  the  powers 
by  this  Act  conferred,  or  anything  in 
this  Act  contained,  shall  extend  to  take 
away,  alter,  or  abridge  any  right,  claim, 
privilege,  franchise,  exemption,  or  im- 
munity to  which  any  owner  or  occupier 
of  any  lands,  tenements,  or  heredita- 
ments on  the  banks  of  the  river,  includ- 
ing the  banks  thereof,  or  of  any  aits  or 
islands  in  the  river,  are  now  by  law 
entitled,  nor  to  take  away  or  abridge 
any  legal  right  of  ferry,  but  the  same 
shall  remain  and  continue  in  full  force 
and  efiect  as  if  this  Act  had  never  been 
made." 
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The  Vice-Chancellor  Molina  made  a  decree  for  an  injunction  (1), 
and  tlie  Fishmongers'  Company  appealed. 
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(1)  1875.  May  3. 

Sib  B.  Maliks,  Y.C,  after  stating 
the  facts  of  the  case,  continued  : — 

The  question  depends  upon  the  rights 
of  the  conservators.  They  are  a  body 
brought  into  existence  by  an  Act  of 
Parliament,  and  what  they  are  or  are 
not  entitled  to  do  entirely  depends  upon 
the  powers  conferred  upon  them  by 
that  Act  of  Parliament.  That  Act 
gives  them  very  extensive  powers,  no 
doubt;  many  of  [them— most  of  them, 
I  will  assume— for  the  public  benefit ; 
for  it  is  of  the  highest  possible  impor- 
tance that  that  great  highway  of  the 
nation,  the  Biver  ThameSy  should  be 
kept  in  the  most  perfect  order  both 
above  and  below  London  Bridge^  and 
throughout  the  whole  part  of  the  river 
over  which  their  jurisdiction  extends, 
by  keeping  the  locks  in  good  order,  by 
keeping  the  channels  in  good  order,  and 
by  having  good  police  on  the  river. 
They  are  the  masters  of  the  police,  to 
make  all  regulations ;  and  they  are  to 
do  all  that  is  necessary,  except  as  re- 
stricted by  the  179th  section  of  the  Act 

The  great  stress  of  the  argument  has 
been  to  ascertain  whether  the  right  of 
Mr.  Lyauy  of  the  interference  with 
which  he  complains,  is  a  public  or  a 
private  right.  I  think  it  seemed  to  be 
conceded  by  the  Plaintiffs  counsel,  as 
it  is  argued  by  the  Defendants',  that  if 
that  is  a  mere  public  right,  then  the 
powers  of  the  conservators  extend  to 
the  destruction  of  that  right,  it  not 
being  within  the  saving  of  the  179th 
section,  and  Mr.  Lyon  must  then  sub- 
mit to  what  they  do.  The  Legislature 
has  authorized  it  to  be  done,  and  has 
not  given  him  any  compensation,  and 
he  must  submit.  But  if,  on  the  other 
hand,  that  which  he  claims  is  a  private 


right,  then  it  seems  also  to  be  con-  ^ 

ceded  that,  inasmuch  as  the  179th  sec-  Firhmokqers' 
tion  prohibits  interference  with  any     Compakt. 
private  rights,  his  private  right  cannot 
be  destroyed,  and  he  has  a  right  to  the 
injunction  for  which  he  asks. 

The  question  then  is,  whether  this  is 
a  private  or  a  public  right  ?  First, 
what  is  it  that  the  conservators  propose 
to  do?  or  rather,  what  have  they  au- 
thorized the  Fuhmongers*  Company  to 
do  ?  What  the  object  of  this  may  be, 
I  do  not  understand;  it  is  something 
more  than  has  yet  been  explained  to 
me ;  because  what  they  propose  to  do, 
as  I  understand,  is  to  throw  out  an  em- 
bankment exactly  in  a  line  with  the 
frontage  of  Mr.  LyofC$  wharf,  leaving 
a  space  of  forty  feet  of  dry  land,  from 
the  frontage  of  the  Fuhmongert^  Conk- 
pany*i  wharf,  before  the  river  is  reached. 
At  present,  barges  can  come  to  be  filled 
and  emptied  by  cranes  from  the  Plain- 
tifTs  wharf  and  from  the  Fishmongen* 
Company's  wharf;  if  this  embankmoit 
is  made,  -then  the  Fi$hmonger$*  Com-- 
pany^  instead  of  having  the  barges 
directly  under  their  own  cranes,  will  no 
longer  have  that  power  of  filling  the 
baizes.  They  will  no  longer  have  the 
power  of  lifting  sacks,  or  barrels,  or 
anything  else  from  the  barges  immedi- 
ately under  their  own  cranes,  but  they 
will  have  to  let  them  down  upon  thig 
space  of  forty  feet  between  the  firont  of 
their  wharf  and  the  river.  So  that  it 
appears  that  the  lishmongers*  Com- 
pany's wharf  must  be  greatly  dete^ 
riorated  unless  they  can  bring  forward 
the  frontage  of  their  wharf,  which  is,  I 
suppose,  the  object  ultimately  in  view. 
Unless  they  can  do  that,  this  embank- 
ment is  clearly  to  the  disadvantage 
of  the  FUhmongeri  Company,  That 
which  is  true  of  the  Fishmongen*  Com^ 
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Mr.  Olasse,  Q.C.,  Mr.  K  8.  Giffard,  Q.O.,  Mr.  Chitty,  Q.C.,  and 
Mr.  JDundas  Oardiiier,  for  the  Fishmongers^  Company: — 

The  powers  given  to  the  conservators  are  express,  and  authorize 


pany^a  wharf  will  also  be  true  of  Mr. 
Jjyon\  because  Mr.  Lyon  has  the  ad- 
vantage of  having  two  sets  of  doors,  one 
looking  due  south  to  the  main  stream 
of  the  river,  and  one  set  looking  west  to 
WintkwcrVCM  EoU,  which,  although 
not  the  main  stream  of  the  river,  is 
just  as  much  a  part  of  it  as  if  it  had 
been — ^indeed  in  one  sense  it  is — ^part  of 
the  main  flow  and  part  of  the  main 
stream — the  water  comes  in,  and  ebbs 
and  flows,  and  goes  in  there  as  freely 
as  it  does  in  any  other  part  of  the  river. 
I  asked  the  counsel  for  the  Defendants, 
in  the  course  of  the  argtunent,  this, 
Tou  say  the  opening  of  a  door  on 
the  river  is  either  a  public  right 
or  it  is  not;  if  it  is  not  a  private 
right  it  must  be  a  public  right.  I 
asked,  Do  you  contend  that  the  con- 
servators of  the  river  could  make  an 
embankment  in  front  of  the  southern 
doors  of  Mr.  Ly<m^s  wharf,  and  thereby 
prevent  his  having  batges  coming  up  to 
be  loaded  and  tmloaded  immediately  in 
front  of  his  wharf?  That  was  a  pro- 
position so  monstrous  that  counsel 
seemed  rather  to  recoil  from  i^  and 
they  have  not  ventured  to  assert  such 
a  right  as  that  It  is,  in  fact,  con- 
ceded that  such  a  right  could  not  be 
exercised ;  and  if  it  was  attempted  to 
be  exercised,  Mr.  Xyon  would  be  entitled 
to  appeal  to  this  Court  for  protection. 
Then  I  want  to  know  what  difference 
there  is  between  a  man's  house  or  a 
warehouse— it  is  all  the  same ;  if  he 
has  a  house  with  a  front  and  a  side  door, 
both  opening  into  a  public  highway, 
or  both  opening  into  the  great  high- 
way of  the  Thames^  what  greater  right 
could  there  be  to  stop  up  the  side  door 
than  to  stop  up  the  front  door?    It 


would  be  the  same  with  the  front  door 
as  with  the  side  door;  the  side  door 
might  be  more  valuable  to  him  than 
the  front  door,  a  greater  traffic  might 
be  carried  on  by  it,  and  Mr.  Lyon 
might  be  placed  in  this  disadvantage, 
for  aught  I  know:  his  traffic  at  the 
wharf — ^his  business — ^might  be  so  great 
that  it  might  not  be  convenient  at  all 
times  to  load  and  unload  at  his  front 
door,  or  circumstances  might  arise 
which  might  make  it  desiraUe  for  him 
to  fill  up  the  front  part  of  his  wharf, 
so  that  he  could  not  get  to  his  front 
door ;  he  might  find  it  more  profitable 
to  have  his  warehouse  filled  up  in  front, 
and  do  the  loading  or  unloading  at  the 
side.  If  he  found  that  advantageous 
to  him,  is  not  that  a  right  which  enables 
him  to  make  his  wharf  more  useful  and 
more  profitable?  and  if  he  finds  it  so, 
who  is  to  say  that  taking  that  right 
away  from  him  is  not  taking  away  a 
private  right,  that  is,  taking  away 
something  which  is  valuable  to  him  ? 
I  have  already  pointed  out  what  would 
be  the  effect  of  this  upon  the  wharf  of 
the  Fiihmonger^  Company  themselves. 
It  is  perfectly  clear  to  me  that  unless 
they  can  advance  their  frontage,  which 
I  have  no  doubt  whatever  was  in  con- 
templation, this  embankment  will  be 
injurious  to  them.  Inasmuch  as  Mr. 
Lyon  has  now  as  complete  a  water 
frontage  to  the  west  as  he  has  to  the 
south,  why  is  he  to  be  deprived  of  the 
western  water  frontage,  and  to  be 
thrown  upon  the  southern  frontage 
only  ?  If  the  one  is  a  valuable  pro- 
perty, the  other  is  a  valuable  property, 
and,  for  aught  I  know,  the  western 
may  be  even  more  valuable  than  the 
southern;    but  upon  what   principle 
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finch  an  embankment :  Keams  v.  Cordtoainers'  Company  (1) ;  At- 
iameif-Oenercd  v.  Conservators  of  (he  Thames  {2).  The  Plaintiff 
has  abundant  aooess  to  the  river  from  the  front  of  his  wharf,  and 
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can  I  oome  to  the  conclusion  that  the 
water  frontage  to  the  west  is  of  no 
value  whatever?  If  one  is  a  private, 
right,  does  it  not  necessarily  follow  that 
the  other  is  a  private  right  also  ? 

If,  therefore,  there  were  no  decision 
on  the  suhject — if  this  were  res  integra 
altogether,  and  the  question  had  never 
heen  decided  before — ^I  should  oome  to 
the  conclusion  that  the  man  who  has  a 
house  opening  upon  a  highway  has  a 
right  to  step  from  his  house  on  to  the 
highway;  and  whether  the  highway 
he  a  highway  of  solid  earth  or  a  high- 
way on  water  seems  to  me  to  he  per- 
fectly indifferent,  he  has  just  the  same 
right  irom  the  wharf  or  house  on  the 
Ixmk  of  the  Thame$  to  step  from  his 
house  into  a  boat,  or,  if  he  likes,  into 
the  water,  if  the  water  is  not  too  deep 
for  him  and  it  suits  his  purpose ;  he  has 
just  the  same  absolute  right  to  step 
from  his  own  house  into  the  waterway 
as  he  would  have  to  step  upon  solid 
land  from  any  house  adjoining  a  public 
street  into  that  highway.  This  is  a 
highroad  adapted  for  the  purposes  of  a 
wharf.  It  is  a  highroad  by  which 
barges  are  brought  to  and  taken  from 
the  wharf.  They  bring  the  barges  up 
at  high*water,  and  let  them  be  there 
until  they  can  conveniently  load  them ; 
and  as  to  all  the  argument  I  have 
heard  about  the  inconvenience  produced 
to  the  Fishmongera^  Company  and  the 
conservators  or  police  of  the  river,  in 
case  the  privilege  which  Mr.  Lyon  has 
of  using  that  water  frontage  is  abused, 
there  is  abundant  power  for  the  con- 
servators by  their  officers  to  prevent 


any  such  abuse.  I  am  therefore  of 
opinion,  and  I  should  have  been  of 
opinion  if  the  case  had  never  been 
argued  before,  that  one  waterway  is 
just  as  much  a  public  highway  as  the 
other;  and  I  cannot  accede  to  the  argu- 
meot  in  any  way,  that  you  may  stop 
up  one  of  a  man*s  doors  and  drive  him 
to  the  use  of  the  other. 

This  is,  then,  in  my  opinion,  clearly 
a  private  right,  which  existed  in  1857, 
when  that  Act  was  passed.  That  it 
was  not  used  to  the  same  extent  then 
as  now  is  admitted ;  because  it  is  stated, 
and  I  have  not  heard  it  disputed,  that 
from  1826  to  1864  these  three  doors— 
that  is,  the  large  door  to  each  floor  of 
the  wharf,  from  which,  as  we  see  con- 
stantly in  passing  along  business  places, 
goods  are  let  down  and  hdsted  up,  did 
not  exist ;  but  there  was  a  small  door 
or  window  to  the  north  of  the  lower 
door,  to  which  there  was  a  ladder  or 
step,  from  which  they  did  take  things 
frt>m  boats  and  barges,  carrjring  them 
up  the  steps  through  the  smaller  door, 
and  thus  to  some  extent,  from  1826  to 
1864,  the  use  of  this  water  frontage  to 
the  west  was  made  available  to  the 
profit  of  Mr.  Lyon  and  those  who  pre- 
ceded him  in  title.  Therefore,  if  user 
were  necessary,  which  I  am  of  opinion 
it  is  not,  then  it  is  shewn  and  admitted 
that  this  existed  more  than  twenty 
years  before  the  passing  of  the  Act; 
but  I  am  of  opinion  that  it  would  not 
have  been  even  necessary  to  prove  the 
user,  and  it  was  not  neoessaiy  to  prove 
the  continuous  right  of  Mr.  Lyon  to  use 
those  doors  and  windows  as  he  thinks 


Ltok 
F1BH110N0198' 

OOMPAWT, 


(1)  6  0-  B.  (N.S,)  388. 


(2)  1  H.  &  M.  1. 


681 


CHANOEBY  APPEALS. 


[L.K 


L.  JJ. 
1875 


Ltox 

V. 

Fjsumonoers* 
Company. 


does  not  want  this  side.  No  doubt  private  rights  are  reserved  by 
the  179th  section,  but  all  depends  on  the  meaning  of  the  words. 
A  man  has  no  especial  right  to  a  highway  because  his  land  adjoins 


fit;  and  the  fact  that  he  did  enlarge 
them  in  1864  was  only  availing  him- 
self of  the  right  that  he  had  from  day 
to  day  and  every  hour  of  his  life — in 
fact,  to  use  the  water  frontage  when- 
ever ho  should  find  it  desirable  to  do 
so.  If,  in  point  of  fact,  that  western 
front  had  never  had  any  doors  or  win- 
dows, and  had  never  been  use(I  at  all, 
I  think  it  is  a  case  in  which  the  Court 
would  feel  inclined  to  pay  very  little 
attention  to  the  Plaintiff;  and  it  pro- 
bably would  have  refused  to  grant  an 
injunction,  leaving  him  to  seek  his  re- 
medy at  law.  But  when  I  find  it  has 
been  extensively  used,  and  there  is  no 
question  whatever  that  it  is  most  valu* 
able  to  Mr.  Lyon^  I  think  it  is  per- 
fectly clear  upon  principle  that  the 
conservators  have  gone  beyond  their 
authority  in  thus  interfering  with  what 
I  am  clearly  of  opinion  is  a  private 
right,  and  not  merely  a  public  right, 
and  is  therefore  expressly  reserved  by 
the  179th  section. 

Now,  so  far,  I  have  treated  this  case 
as  if  there  were  no  authority.  What 
are  the  authorities  ?  To  my  mind  the 
authorities  are  all  one  way,  in  favour 
of  Mr.  Lyon.  One  of  the  cases  much 
relied  upon  was  that  of  Jiose  v.  Oroves 
(5  Man  &  6. 613).  [His  Honour  then 
stated  the  facts  of  that  case,  aud  read 
the  judgment  of  the  Chief  Justice 
TindcU,  observing  that  it  was  a  dis- 
tinct decision  that  as  the  obstruction 
of  the  river  prevented  the  public  from 
going  to  a  public-house,  there  was  a 
private  injury  for  which  the  Plaintiff 
was  entitled  to  maintain  his  action. 
But  His  Honour  thought  that  the  case 
of  Metropolitan  Board  of  Works  v. 
McCarihy  (Law  Rep.  7  H.  L.  243) 


shewed  this  more  distinctly,  and  that 
the  judgment  of  Lord  Cairns  put  the 
matter  upon  grounds  which  were  pecu- 
*  liarly  applicable  to  the  present  case,  as 
there  were  in  that  case  also  two  high- 
ways.   Then  came  the  question,  whe- 
ther a  river  frontage  was  a  thing  of 
private  or  of  public  right,  and  that 
question    was    distinctly    decided    in 
Dvke   of  BuccUuch  v.   Metropolitan 
Board  c/  Works  (Law  Rep.  5  H.  L.  418X 
where  the  Duke  of  Bucdeuch  was  held 
to  be  entitled  to  compensation  for  the 
loss  of  his  water  right.    In  this  case, 
the  right  of  letting  goods  down  into 
barges  was  clearly  a  private  right,  and 
the  Act  of  Parliament  giving  no  com- 
pensation for  the  destruction  of  private 
rights  most  reasonably  said  that  they 
were  not  to  be  interfered  with.    The 
case  of  Attorney-  Oeneral  v.  Conserva-^ 
tors  of  the  Biver  Thames  (1 H.  &  M.  1) 
had  been  relied  upon  by  both  sides,  part 
of  the  judgment  being  considered  fa- 
vourable to  one  side,  and  part  to  the 
other  side.    The  Yice-Chanoellor  Wood 
seemed  in  that  case  to  have  assumed 
that  it  was  a  case  in  which  private 
rights  were  not  sufiScieotly  protected 
to  come  under  the  179th  section.    He 
seemed,  however,  to  have  been  not 
very  clear  on  the  point,  as  in  dismissing 
the  bill  he  did  not  give  costs.    But  on 
the  question  now  to  be  dealt  with,  his 
opinion  was  very  decided,  though  he 
did  not  give  relief,  because  the  pro- 
perty was  not  wholly  destroyed.     I 
am,  however,  unable  to  see  a  satis- 
factory distinction  between  a  total  de- 
struction of  right  and  a  destruction 
which  was  all  but  total.    In  Seams  v. 
Corduniners*  Company  (Q  C.  B.(N.S.) 
388)  the  construction  of  the  jetty  in 
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the  highway ;  he  has  merely  an  especial  convenience.  In  one 
sense  he  has  a  right  to  go  from  his  land  to  the  highway,  but  that 
right  is  not  a  property.  He  has  no  more  right  over  the  piece  of 
highway  which  adjoins  his  land  than  over  any  other  piece  of  the 
highway.  Bose  v.  Oroves  (1)  has  been  misunderstood.  No  doiibt 
the  owner  of  LytyrCs  Wharf  would  make  more  use  of  this  inlet 
than  of  any  other  part  of  the  river,  but  he  has  no  more  right  to 
use  it  than  he  has  to  use  any  other  part  of  the  river,  or  than  any 
other  of  Her  Majesty's  subjects  has  to  use  it.  This  hole  or  inlet 
is  merely  a  part  of  the  river,  and  if  the  conservators  have  a  right 
to  enclose  any  part,  they  have  a  right  to  enclose  this.  If  this 
claim  is  admitted,  the  58rd  section  is  useless,  and  the  conservators 
could  not  give  licenses  to  embank  anywhere.  The  Act  was  for  the 
general  advantage  of  the  river.    Each  wfaarfowner  may  in  turn 
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front  of  the  wharf  caused  some  degree 
of  interference  with  the  free  passage  of 
the  river,  but  it  did  not  block  up  the 
access  to  the  Plaintiff's  property.  If  it 
had  been  blocked  up,  or  rendered  in- 
accessible, I  am  perfectly  clear  that 
the  Court  of  Common  Pleas  would 
have  held  that  the  case  was  within 
what  Lord  ffatherley  said  in  the  last- 
mentioned  case.  But  although  the 
jetty  there  might  have  caused  some  in- 
terference— and  probably  it  was  impossi- 
ble to  make  any  jetty  which  would  not 
in  some  degree  interfere  with  the  navi- 
gation of  the  river — ^yet  while  the  in- 
jury was  only  inflicted  on  the  Plaintiff 
in  common  with  the  rest  of  the  public, 
that  would  be  no  private  injury,  as  it 
merely  made  the  navigation  of  the 
river  somewhat  more  difficult,  and 
would  not  give  a  right  of  action.  There 
having  been  no  destruction  of  the 
right,  that  case  has  no  application  to 
the  present  case.  The  case  of  Benjamin 
V.  8torr  (Law  Rep.  9  C.  P,  200),  which 
was  stopping  up  of  the  highway  by 
certain  carts  and  waggons  standing  be- 

VouX.  3 


fore  the  door  of  a  private  owner,  does 
not  seem  to  have  any  material  applica- 
tion to  this  case,  except  as  shewing  that 
none  of  these  rights  on  the  part  of  the 
public  could  be  exercised  so  as  to  ob- 
struct or  interfere  with  or  materially 
injure  private  rights,  unless  there  be 
Piirliamentary  power  to  do  so.  In  this 
case  there  were  no  Parliamentary  pow- 
ers of  interference  with  private  rights, 
which  were  all  expressly  reserved.  I 
am  therefore  of  opinion  that  the  con- 
servators have  gone  beyond  their  pow- 
ers, and  I  must  regard  the  grant  of 
this  right  as  null  and  void ;  and  any- 
thing proposed  to  be  done  under  it  by 
the  Fishmongers^  Company  must  be 
restrained. 

[His  Honour  made  a  decree  in  favour 
of  the  Plaintiff  according  to  the  terms 
of  the  prayer,  with  the  costs  of  the  suit 
against  the  conservators,  not  including 
the  costs  of  the  evidence,  and  with  the 
costs  generally  as  against  the  Fish^ 
mongers^  OompanyJ] 

(1)  5  Man.  &  G.  613. 
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L.  JJ.  suffer,  but  will  derive  benefit  from  the  general  improvement  of  the 
1875  river  in  straightening  the  shores,  and  the  money  paid  will  be 
Lton       applied  to  the  general  improvement  of  the  river. 

V. 

^'^J^!^      Mr.  Cotton,  Q.C.,  Mr.  Philbriek,  Q.C.,  and  Mr.  CoUrea,  for  the 
Plaintiff:— 

No  doubt  in  this  case  the  Plaintiff  has  access  to  the  river  from 
another  point ;  but  if  the  Defendants  are  right,  the  conservators 
could  cut  off  all  access  to  a  wharf;  as,  for  instance,  by  allowing  the 
Plaintiff  to  embank  this  very  place,  and  so  to  shut  out  Winekworth^s 
Wharf.  This  embankment  is  not  done  for  the  general  improve- 
ment of  the  river,  but  merely  for  the  advantage  of  the  Fuh- 
mongers*  C(ympany.  No  doubt  a  sum  of  £250  has  been  paid  to  the 
conservators,  and  will  be  used  for  the  improvement  of  the  river ; 
but  the  Plaintiff  ought  not  to  suffer  such  great  injury  for  such  a 
small  benefit.  There  is  no  compensation  clause  in  this  Act,  and 
unless  the  Court  interferes  the  Plaintiff  has  no  remedy  or  relief. 
It  is  clear  that  the  works  intended  by  the  53rd  section  are  to 
project  into  the  bed  of  the  river  and  form  the  general  line  of 
wharf.  This  is  not  such  a  projection.  The  Plaintiff  does  not 
allege  that  this  embankment  will  be  a  public  nuisance,  but  that 
he,  as  a  riparian  owner,  has  a  right  to  the  use  of  the  river,  and  is 
not  by  this  Act  deprived  of  that  use,  being  protected  by  sect  179. 
flis  right  is  not  an  easement,  but  is  his  property.  He  has  a  right 
to  the  accustomed  flow  of  water  to  his  land :  Metropolitan  Board 
cf  WorJca  v.  McCarthy  (1). 

In  Caledonian  Railway  Company  y.  Ogilvy  (2)  it  was  held  that 
Ihe  owner  was  not  entitled  to  compensation ;  but  that  was  merely 
because  his  access  was  not  cut  off.  This  is  not  overruled  by  DiJce 
of  Bucdeuch  v.  Metropolitan  Board  of  Works  (3).  The  Plaintiff's 
right  is  not  merely  that  of  one  of  the  public,  for  his  right  of 
landing  goods  at  this  wharf  is  a  private  right,  and  cannot  be 
interfered  with. 

It  is  a  startling  proposition  that  under  a  local  Act  like  this  a 
man  can  have  a  right  which  has  been  enjoyed  for  perhaps  200 
years  taken  away  from  him  without  any  compensation  and  bestowed 

(1)  Law  Rep.  7  H.  L.  243.  (2)  2  Macq.  229. 

(3)  Law  Bep.  5  H.  L.  418. 


VOL.  X.]  OHANCEBT  APPEALS.  687 

on  his  neighbour.    The  Plaintiff,  as  the  owner  of  this  close,  has  a      L.  JJ. 
right  to  have  it  bounded  by  the  navigable  river.    No  doubt  the       1875 
public  and  the  Fishmongers'  Company  had  a  right  of  access  to       lyov 
this  hole ;  but  it  is  clear  that  if  the  Fishmonger^  Company  had  YisaMosQ^ss* 
closed  it  with  a  chain,  or  had  left  a  barge  there  too  long,  the    Company. 
Plaintiff  would  have  a  right  of  action  against  them,  and  this 
embankment  is  much  worse.     There  is  a  distinction  between  a 
highway  and  a  navigable  river.    On  a  highway  the  land  has  been 
given  up  by  the  owner  for  the  use  of  the  public,  but  on  a  river 
nothing  has  been  given  up,  and  the  riparian  owner  has  an  absolute 
right  to  access :  Chasemore  v.  Richards  (1)  ;  Maeey  v.  Metropolitan 
Board  of  Works  (2);  Wint&rbottom  v.  L(yrd  Derby  (3). 

Mr.  Qiffardf  in  reply : — 

Such  a  right  as  that  claimed  by  the  Plaintiff  over  a  navigable 
river  has  never  been  recognised.  The  right  of  access  to  a  tidal 
river  is  not  incident  to  the  land,  but  is  the  right  of  every  one : 
Chichester  v.  Lethbridge  (4) ;  Marshall  v.  Ulleswater  Steam  Naviga- 
tion Company  (5). 

The  reason  why  an  ordinary  owner  of  land  on  the  shore  cannot 
embank  is  because  he  interferes  with  the  navigation,  not  because 
he  interferes  with  private  rights.  This  right  is  subject  to  every 
change  of  the  highway.  On  a  stream  the  bed  of  the  river  belongs 
to  the  owner  of  the  adjacent  land,  but  on  a  tidal  river  it  belongs  to 
the  Grown  or  its  grantees.  If  the  conservators  proceeded  to  make 
an  oppressive  use  of  their  powers,  as  by  running  out  jetties  at  such 
angles  as  to  cut  off  the  intervening  wharf,  the  Court  might  perhaps 
interfere ;  but  that  is  not  the  case  here. 


July  30.    Sib  G.  Hellish,  L.J.,  delivered  the  judgment  of  the 
Court : — 

This  was  an  appeal  from  a  decree  of  the  yice-Chancellor 
MalinSf  by  which  he  granted  an  injunction  restraining  the  De- 

(1)  2  H.  &  N.  16^.  (3)  Law  Rep.  2  Ex.  316. 

(2)  33  L.  J.  (Ch.)  377.  (4)  Willes,  71. 

(5)  Law  Rep.  7  Q.  B.  166. 
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L.  jj.  fendants  from  patting  up  any  embankment  facing  their  property 

1S75  on  the  south  side,  and  fiacing  the  FlaintiflTs  property  on  the  west 

^^^  side,  or  doing  any  other  thing  whereby  the  FlaintifiTs  right  of 

^     ^'  ,  access  to  the  river  on  the  west  side  of  his  wharf  directly  from  the 

FiSBMOHaXBB  . 

Co]cPANT.    river  might  be  defeated,  destroyed,  or  prejudiced. 

The  Plaintiflf  is  the  owner  of  a  wharf  called  Lyon  8  Wharf,  near 
to  Upper  Thames  Street,  bounded  on  the  south  side  by  the  main 
course  of  the  Thames^  and  on  the  west  by  an  inlet  from  the  Thames, 
which  is  part  of  the  Thames,  called  Wtnehw(nih*8  Hole.  The  De- 
fendants, the  Fishmongers^  Company,  are  the  owners  of  another 
wharf,  called  WinekwortKs  Wharf,  abutting  on  WinckwortKs  Hole 
towards  the  south,  and  the  sole  question  to  be  determined  is 
whether  the  Defendants  are  entitled,  having  obtained  a  license 
from  the  conservators,  under  the  58rd  section  of  the  Thames  Con- 
servaney  Act,  1857,  to  fill  up  WinckwortVs  Hole  and  to  extend  their 
wharf  to  a  line  with  Lyov!s  Wharf,  which  will  necessarily  block 
up  the  Plaintiff's  access  to  the  river  from  the  west  side  of  his 
whar^  or  whether  the  Plaintiff's  right  of  access  to  the  river  on 
the  west  side  of  his  wharf  is  reserved  to  him  under  the  179th 
section. 

There  was  very  contradictory  evidence  as  to  the  extent  to  which 
the  occupiers  of  Lyon^s  Wharf  had  used  the  west  side  of  their 
premises  for  the  embarking  and  disembarking  of  goods  prior  to 
1857 ;  but  we  are  of  opinion  that  there  was  sufficient  evidence  of 
such  user  to  rebut  any  presumption  that  the  occupiers  of  Winck- 
wortVs Wharf  had  in  any  way  acquired  the  exclusive  right  to 
embark  and  disembark  goods  from  WinchtvortVs  Eole^  assuming 
that  such  exclusive  right  could  possibly  be  legally  acquired,  and  we 
think  it  must  be  taken  to  be  established  that  the  Plaintiff  had,  in 
respect  of  the  west  side  of  Lyyn's  Wharf  at  the  time  when  the 
Conservcmcy  Ad  passed,  the  ordinary  rights  of  the  owner  of  a 
wharf  on  the  banks  of  a  navigable  river. 

This,  indeed,  was  not  seriously  denied,  and  the  counsel  on  both 
sides  agreed  that  if  such  an  embankment  as  that  proposed  were 
made  without  the  authority  of  an  Act  of  Parliament,  the  Plaintiff 
would  have  a  remedy  by  action  at  law  or  by  suit  in  equity,  but 
they  differed  as  to  what  would  be  the  ground  of  action  or  suit 
The  Defendants'  counsel  contended  that  the  Plaintiff  could  mam- 
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tain  such  an  action  solely  because  he  would  suffer  a  particular  damage  L.  Jj. 
from  the  violation  of  a  public  rights  and  that^  therefore,  according  1875 
to  the  decifflon  of  the  Court  of  Common  Pleas  in  the  case  of  Reams  £^ 
r.Cardwainers' Company  {l)9hk  Tight  wea  not  TeaeTvedhji^^  .     ** 

section.  On  the  other  hand,  it  was  contended  by  the  counsel  for  Compant. 
the  Plaintiff  that  the  owner  of  premises  abutting  on  a  navigable  """^ 
river  where  the  tide  flows  and  re-flows,  has  rights  belonging  to  him 
as  a  riparian  proprietor  wholly  distinct  from  the  public  right  of 
navigation,  by  virtue  of  which  rights  he  can  maintain  an  action 
against  any  one  who  prevents  the  tidal  water  from  flowing  to  his 
premises  in  the  ordinary  course  of  the  tide,  or  who  deprive  him 
of  his  access  to  the  river;  and,  that,  secondly,  whether  this  is  so 
or  not,  the  right  of  access  to  the  river  ought  to  be  held  to  be  a 
right  reserved  by  the  179th  section. 

We  have  been  unable  to  find  any  authority  for  holding  that  a 
riparian  proprietor,  where  the  tide  flows  and  re<flows,  has  any 
rights  or  natural  easements  vested  in  him  similar  to  those  which 
have  been  held  in  numerous  cases  to  belong  to  a  riparian  pro- 
prietor on  the  banks  of  a  natural  stream  above  the  flow  of  the 
tide;  and  there  are  such  obvious  distinctions  between  the  two 
cases  that  we  are  unwilling  to  hold  that  the  rights  of  the  one 
necessarily  extend  to  the  other.  In  the  parts  of  rivers  where  the 
tide  flows  and  re-flows,  the  soil  between  high-water  mark  and  low- 
water  mark  and  the  soil  in  the  bed  of  the  river  are  primdfaoie 
vested  in  the  Crown,  but  the  public  are  entitled  to  the  rights  of 
navigation  and  fishing  and  to  use  the  shore,  the  property  of  the 
Crown,  for  the  purpose  of  embarking  and  disembarking,  and  for 
other  purposes  auxiliary  to  their  right  of  navigation  and  fishing. 
But  we  cannot  find  any  authority  to  the  effect  that  the  riparian 
proprietor  whose  property  terminates  at  high-water  mark  has  any 
greater  rights  over  the  river  or  the  shore  between  high  and  low- 
water  than  any  one  else  except  this :  that  the  fact  of  his  being  the 
owner  of  private  property  immediately  adjoining  the  shore  of 
the  Crown  enables  him  to  go  on  the  shore  for  the  purpose  of 
embarking  in  and  disembarking  from  vessels  on  the  river  at  parts 
of  the  shore  where  other  persons  cannot  get ;  and  at  high  water,  if 
the  water  comes  up  to  his  property,  he  can  bring  a  vessel  close  up 
(1)  6  C.  a  (N.8.)  388. 
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L.  JJ.       to  his  property^  and  so  use  his  property  as  a  \?harf  for  the  loading 
1875        and  unloading  of  goods. 

L^  These  may  indeed  be  most  valuable  rights,  but  they  arise  simply 

FigHMONQiBs*  ^^^°^  the  {act  that  the  person  claiming  them  owns  land  imme- 
Company,  diately  abutting  on  a  public  navigable  river,  which  he,  as  one  of 
the  public,  is  entitled  to  use  for  the  purpose  of  navigation,  and 
do  not,  as  it  seems  to  us,  render  it  necessary  to  hold  that  a  riparian 
proprietor  has  any  rights  over  the  river,  or  the  shore  of  the  river, 
beyond  the  rights  of  the  rest  of  the  public  ;  and  a  man  having  a 
mere  right  of  way,  the  narrowest  possible,  down  to  the  water  edge, 
has  as  much  right  as  the  owner  of  the  most  extensive  riparian 
property  to  the  reasonable  use  of  any  portion  of  the  navigable 
river  for  the  purpose  of  loading  or  unloading  goods  or  embarking 
or  disembarking  passengers ;  and  if  a  public  way  went  down  to  the 
water  edge,  any  one  of  the  public  U£ing  that  would  have  the  same 
right  of  using  the  stream.    ' 

The  right  to  stop  a  carriage  or  waggon  in  the  highway  for  the 
purpose  of  taking  up  and  setting  down,  loading  or  unloading,  is 
not  limited  to  and  has  no  necessary  connection  with  frontage,  e.ff. 
the  occupier  of  a  back  workshop  has  exactly  the  same  rights  as  the 
shopkeeper  in  front.  A  coal  barge  in  the  Thames  unloads  at  a 
wharf,  but  it  loads  from  a  collier  in  the  pool,  and  it  lies  alongside 
the  ship  to  load  in  exercise  of  precisely  the  same  right  as  when  it 
lies  alongside  the  wharf  to  unload. 

The  only  authority  which  was  cited  for  the  proposition  that  a 
riparian  proprietor  has  such  rights  was  the  case  of  Base  v. 
Orovea  (1),  and  what  was  said  by  Lord  EaOierley  in  the  AMomey- 
Oenerai  v.  Conservators  of  the  Thames  (2),  which,  however,  was 
entirely  founded  on  the  case  of  Rose  v.  Oroves. 

We  do  not  think  that  the  case  of  Rose  v.  Groves  was  a  sufficient 
authority  for  the  proposition  it  was  cited  to  support.  It  was  an 
action  by  the  occupier  of  a  public-house  situate  on  the  banks  of  a 
navigable  river  for  stopping  the  access  of  his  customer^  from  the 
river  by  means  of  pieces  of  timber  floating  on  the  river.  The 
declaration  was  ambiguously  framed,  so  that  it  was  difficult  to 
tell  whether  the  pleader  intended  to  rely  on  the  violation  of  a 
public  right  or  of  a  private  right.  The  right,  as  alleged,  was  not 
(1)  5  Man.  &  G.  613.  (2)  1  H.  &  M.  1. 
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traversedy  the  only  plea  being  "  not  guilty  ;**  but  after  a  verdict       L.  JJ. 
for  the  Plaintiff  a  motion  was  made  in  arrest  of  judgment,  so  that        1875 
the  only  question  to  be  decided  was,  whether  the  declaration  was       lton 
good  after  verdict.    All  the  Judges  were  of  opinion  that  the  decla-  YisuMonomBa' 
ration  was  good,  upon  the  ground  that  it  suflSciently  alleged  that    Compaky.  , 
the  Plaintiff  had  suffered  a  particular  damage  from  what  was  an 
indictable  offence  in  a  navigable  river ;  and  in  Keams  v.  Cord- 
wainers'  Company  (1)  Mr.  Justice  WiUes  states  this  to  have  been  the 
ground  of  the  decision,  but  some  of  the  Judges  in  Bose  v.  Qroves  (2) 
do  also  express  an  opinion  that  the  declaration  might  be  supported 
on  the  ground  that  it  sufficiently  alleged  a  violation  of  a  private 
Tight,  the  right  alleged  not  being  traversed ;  but  they  do  not,  as 
I  understand  them,  express  any  opinion  that  if  the  right  had  been 
traversed  it  would  have  been  proved.    Chief  Justice  Tindal  does, 
indeed,  suggest  that  the  pieces  of  timber  might  drift  close  to  a 
bank  where  the  water  was  so  shallow  that  no  boat  could  go  there, 
and  that  that  would  not  be  a  public  nuisance. 

Now  we  agree  that  if  it  be  possible  to  prevent  the  riparian  pro- 
prietor from  having  access  from  the  river  to  his  premises  by  an 
obstacle  placed  in  the  river  which  would  not  be  a  public  nuisance, 
this  would  afford  a  ground  for  contending  that  there  was  such  a 
private  right  as  alleged.  It  seems  to  us,  however,  that  any  such 
obstruction  must  necessarily  be  a  violation  of  the  public  right  of 
navigation,  and,  therefore,  a  public  nuisance.  The  public  right  of 
navigation,  as  is  pointed  out  by  Mr.  Justice  Blackburn  in  Marshall 
V.  Vlleswater  Company  (3),  includes  a  right  of  disembarking  and 
coming  on  shore  at  any  place  where  persons  navigating  a  river 
have  a  right  to  come  on  shore;  and,  therefore,  if  there  be  an 
obstruction,  although  in  shallow  water,  which  prevents  persons 
landing  where  they  are  entitled  to  land,  that  is  a  public  nuisance. 
In  Bose  v.  Oroves  the  customers  who  were  hindered  or  prevented 
from  having  access  to  the  Plaintiffs  public-house  could  not  have 
brought  an  action  on  account  of  the  obstruction,  but  surely  they 
could  have  prosecuted  an  indictment  to  enforce  their  right  of 
landing. 

There  are  two  cases  in  which  the  Courts  of  Common  Law  have 

(1)  6  C.  B.  (N.S.)  388.  (2)  5  Man.  &  (Jt.  613. 

(3)  Law  Rep.  7  Q.  B.  166. 
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U  JJ«  had  to  consider  the  consequences  of  an  obstniction  which  pie- 
1875  vented  persons  from  landing  at  a  wharf  where  they  were  entitled 
Lton  to  land.  In  the  Eastern  Counties  Bailway  Company  v.  Dorling  (1) 
FisHuoKaf Bs*  ^^^  Plaintiffs  and  the  Defendant  were  the  owners  of  rival  steam- 
CoMPAWT.  boatSy  and  were  entitled  to  ose  the  same  wharf  at  Ipswiehy  by  the 
license  of  the  wharfinger,  to  land  and  embark  their  passengers. 
The  wharf  could  only  be  approached  by  the  steamboats  at  high 
tide,  and  the  Plaintiffs  had  placed  a  dummy  in  front  of  the  wharf 
to  enable  them  to  land  and  embark  passengers  at  all  times  of  the 
tide.  The  action  was  in  trespass  against  the  Defendant  for  using 
the  Plaintiffs  dummy,  and  it  was  held  that  the  Defendant  was 
entitled  to  use  the  Plaintiff's  dummy  at  high  tide  when  the  dummy 
prevented  the  Defendant's  vessel  from  getting  to  the  wharf,  but 
not  at  low  tide,  when  the  vessel  could  not  have  got  to  the  wharf 
even  if  there  had  been  no  dummy.  A  great  number  of  pleas  were 
pleaded,  but  they  all  depended  on  the  public  right  of  navigation, 
and  nothing  was  said  about  any  private  right  in  the  wharfinger. 
In  Marshall  v.  UUeswater  Company  (2)  the  Plaintiff  was  the  owner  of 
the  soil  covered  with  water,  and  kept  up  a  pier  in  the  lake  which 
prevented  the  Defendants  from  bringing  their  steamboats  close  to 
the  land  immediately  adjoining  the  pier,  of  which  land  the  De- 
fendants were  lessees.  That,  therefore,  was  a  case  in  which  the 
riparian  proprietor  was  directly  deprived  of  access  to  his  own  pro- 
perty. It  was  held  that  the  Defendants  were  entitled  to  use  the 
Plaintiff's  pier,  but  their  right  to  do  so  was  entirely  rested  upon 
the  lake  being  a  public  navigable  lake.  There  were  no  pleadings, 
but  Mr.  Justice  BlaeKbum  states  what  would  have  been  the  proper 
plea  for  the  Defendants  to  have  pleaded.  He  says  (3),  ^I  think 
that  if  this  case  turned  on  a  plea  it  would  be  sujfficient  to  allege  that 
the  Plaintiff  maintained  the  pier  in  such  a  place  that  it  was  im- 
possible for  the  public  to  use  their  right  to  navigate  without  either 
knocking  down  or  removing  it,  and  therefore  the  Defendants 
having  a  right  to  go,  went,  doing  no  unnecessary  damage,  across 
the  pier." 

We  cite  these  cases  not  as  decisions  that  there  is  no  such  private 
right  as  alleged,  but  as  proving  that  the  wharfinger  is  amply  pro- 

(1)  6  C.  B.  (N.S.)  821.  (2)  Law  Rep.  7  Q.-  B.  166. 

(3)  Law  Rep.  7  Q.  B.  178. 
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tected  in  his  right  of  access  to  his  wharf  by  his  interest  as  one  of      L.  JJ. 
the  pnblio  in  the  right  of  public  navigation^  and  that  there  is  no       1875 
necessity  to  invent  any  private  right  in  him  as  a  riparian  pro-       l^ 
prietor.    There  also  appears  to  ns  to  be  great  difl5culty  in  making  ^3^^0,0,8,. 
any  sound  distinction  between  an  obstruction  in  a  river  which  makes    Company. 
the  access  to  a  wharf  less  convenient,  and  an  obstruction  in  the 
river  which  absolutely  stops  it  up.     As  a  general  rule,  whatever 
renders  the  enjoyment  of  an  easement,  either  natural  or  acquired, 
less  convenient,  or  partially  obstructs  it,  is  as  much  a  violation  of 
the  right  as  that  which  totally  destroys  it.     A  riparian  proprietor 
above  the  flow  of  the  tide  can  briug  an  action  against  a  person  who 
diverts  a  half  or  any  substantial  quantity  of  the  water  as  well  as  if 
he  diverted  the  whole.    So,  a  person  entitled  to  a  carriageway  or 
a  footway  can  bring  an  action  against  a  person  who  puts  up  a  gate 
or  a  stile  where  there  was  no  gate  or  stile  before,  although  such 
gate  or  stile  may  only  cause  a  slight  inconvenience  in  using  the 
way.    If  a  wharfinger  had  really  a  private  right,  distinct  from  the 
public  right  of  navigation,  to  a  free  access  from  the  river  to  his 
wharf,  it  Fcems  to  us  that  he  could  bring  an  action  grounded  on 
his  private  right  against  any  one  who  rendered  that  access  less  con- 
venient ;  but  Keams  v.  Cordwainers*  Company  (1)  and  the  Attar- 
ney-Oeneral  v.  Conservators  of  the  Thames  (2)  are  direct  decisions 
that  he  can  bring  no  such  action. 

On  the  whole,  we  are  of  opinion  that  the  right  of  a  wharfinger 
to  bring  an  action  or  file  a  bill  on  account  of  an  obstruction  in  the 
river  which  renders  the  access  to  his  wharf  less  convenient,  and  his 
right  to  bring  an  action  or  suit  on  account  of  an  obstruction  in  the 
river  which  deprives  him  of  all  access  to  his  wharf,  depend  on  the 
same  legal  principle,  namely,  that  he  suffers  a  particular  damage 
from  a  public  nuisance,  and  that  in  neither  case  is  there  a  viola- 
tion of  any  private  right  of  hiR,  distinct  from  the  public  right  of 
navigation  which  is  in  all  the  Queen's  subjects. 

If  this  conclusion  is  correct,  it  seems  to  us  to  follow  that  we  cannot 
affirm  the  decision  of  the  yice-Chancellor  consistently  with  the 
cases  of  Keams  v.  Cordwainers*  Company  and  the  Attomey-Oeneral 
V.  Conservators  of  the  Thames,  and  we  are  certainly  not  prepared  to 

(I)  6  C.  R  (N.SO  388.  (2)  1  H.  &  M.  1. 

Vol.  X.  Z  B  1 


694  OHAKGEBT  APPEiAL&  [L.  R. 

L.  JJ.      oYetrale  these  decisions.    They  have,  no  doubt,  been  extensirely 

1S75       acted  upon,  and  we  think  they  were  rightly  decided. 

L^  If  the  conservators  could  not  license  the  erection  of  any  whhxt 

y^^'   ^  or  pier  which  to  a  greater  or  less  extent  interfered  with  the  access 

CoMPAMT.    of  any  wharfinger  to  his  wharf,  the  conservators  copld  not  exercise 

their  powers  in  the  way  intended  by  the  Legislature.    We  think 

that  the  rights  which  are  reserved  by  the  179th  section  are  the 

private  rights  of  the  owners  and  occupiers  of  wharft,  and  not  their 

interest  in  the  public  navigation  of  the  river. 

On  these  grounds  we  think  that  the  decree  of  the  Yice-Chan- 
cellor  must  be  reversed  and  the  bill  dismissed  with  costs,  except 
the  costs  occasioned  by  the  Defendants  the  Fishmonpera*  Com- 
panff*8  claim  of  an  exclusive  right  to  the  use  of  WinckworOCs  Hole, 
which  costs  are  to  be  paid  to  the  Plaintiff,  one  set  of  costs  to  be 
set  off  against  the  other. 

Solicitors  for  the  Plaintiff:  Messrs  BretteUy  Smythe,  db  BretteU. 
Solicitors  for  the  Fuhmonger%'  Company :  Messrs.  Humphreyg  dt 
Marfan, 
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ABSOLUTS  IBTEBSn— Life  interest  with  power 
to  appoint  bj  will   -  •  -       U 

See  £xci8BiTX  AppocrmzaiT. 

AOGSPTAVGE— Bill  of  exchange— Camposition 
—Release  of  drawer  -  -  -  211 
See  DnoBABGB  of  Subbtt. 

AOCm  TO  BIYBB— Tidal  rirer— Public  and 
private  right  -  -         -     879 

Set  BiPABIAH  OWHEB. 

AOOOMXOSATIOV  W0BK8— Jni«fM<ioii— Pn'voitf 
Boad— Bight  of  Uaer,  how  limUed— Undertaking 
not  to  repeat  IVeipott.]  An  estate  was  inter- 
sected bj  a  canal  nnder  the  powers  of  its  Act»  and 
an  accommodation  brid^  was  bnilt  by  the  com- 
pany, over  which  a  private  road,  leading  arroes 
the  property  to  a  high  road,  was  carried.  Coal 
pits  were  opened  npon  the  estate,  which,  when 
the  canal  was  made,  had  been  nsed  as  a  farm. 
For  some  time  the  coals  were  carried  down  to  the 
canal  by  a  tramway  which  did  not  cross  the  bridge. 
The  coal-owners  sabseqnenUy  osrried  the  trsmwar 
across  the  bridge  (ezcaTating  the  soil  of  the  road- 
way on  the  bridge  and  approachesXin  order  to  cany 
their  coals  to  a  line  of  railway  on  the  other  side 
of  the  property.^An  aetion  for  trespass  harinff 
been  commenced,  and  a  writ  of  injunction  applied 
for  by  the  canal  company,  the  coal-owners  sub- 
mitted in  the  action  to  judgment  lor  £1  damages 
aod  costs,  and  gave  an  undertaking  not  to  repeat 
the  trespass  complained  of. — ^The  coal-owners 
having,  a  few  months  afterwards,  again  laid  down 
the  tramvray,  but  without  breaking  the  soil  on 
the  bridge,  it  was  held  by  Saeon^  Y.C.,  that,  in- 
dependently of  the  undertaking  in  the  aetion,  by 
which  the  right  of  the  canal  company  had  been 
reco^^nised  and  established,  the  Defendants'  riffht 
of  access  to  and  paaeage  over  the  aooommodauon 
bridge  did  not  justify  the  making  by  them  of  a 
tramway  upon  the  bridge  and  the  approaches 
thereto,  and  injunction  granted  acooraingly: — 
Hdd,  by  the  Lords  Justices,  on  appeal,  that  the 
midertaJdng  given  by  the  Defendants  formed  a 
good  ground  for  the  interference  of  the  Court 
(affirming  the  decision  of  Bacon,  V.C.),  without 
going  into  the  question  of  the  right  of  the  De- 
fendants to  make  the  tramway.  Neath  Cakal 
CoMPAmr  V.  Ynisabwkd  BisoLvzir  Collubt  Cox- 

FAHT       ..--..      450 

ACT   OF  BAVXKUPTCT— Non-compliance  with 
debtrtr's  summons     -         -         -     967 
See  Protected  Dealing  with  Bavebvpt. 
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ACT  OF  BAnXUPTCfT— oonltnii^. 

Notice  of,  to  sheriiT 

See  ExEOcnoK  Crbditob.  1. 
AmXDie  FBBE  WWnHEBCE—PraeHee^Leave  to 
uee  Afidaviie  filed  after  Ewidanoe  i$  eUmed—New 
leeuee— 15  ^  16  Viet.  c.  86,  «.  38.]  Where  after 
replication  the  PlaintifTs  evidence  raised  new 
issues  of  fact  not  raised  in  the  bill,  the  Court 
allowed  the  Defendant  to  file  fresh  affidavits  after 
the  time  for  closing  evidence  had  expired ;  but 
the  fresh  eridenoe  was  to  be  strictly  confined  to 
the  new  issues  raised  by  the  Plaintiff,  and  the 
Plaintiff  was  to  be  at  liberty  to  cross-examine. — 
The  order  of  Baeon,  Y.C,  affirmed.  Leech  v. 
BOLLAED  -  •  -  -  •     SQi 

ADDBI8B— Contribntory-Wmding-up  -  »7 
See  SuBifnTCTED  Bebvice. 

ABJOranD  BUXXOn-Appeal  -  -  t96 
See  Appeal  oh  Aixjoubnxd  Sciqiohbl 

ABJOmuncar  of  XnTDrO^Meeting  of  cre- 
ditors—Liquidation  -  «  Ml 
See  Mbetoio  of  Cbeditobs.    2. 

ASJinXIGATIOV  OF  BAIXBVRCT —Debtor's 
summons  ....  Mi 
See  Debiob's  Summohb.    8. 

Staying  proceedings     -         -         -     JM 

See   STATDia   Pboceediegb  ih   Bahk- 

BUPTCT.     2. 

ABKmiTSATIOV— Alienation  by  devisee     M7 

See  Fbauduleht  Devibes,  Statcte  op. 
Grant  of  injunction  against    -         -     410 

See  Bestbaiiiho  Pbogeediegb  ih  PHo- 
bateCoubt. 
Suit  for— Parties  -         •         -     4M 

See  Pabtibs  to  AnHiHiBrBATioH  Sen. 
ABULTKSATIOV— Hop    essenoe— Deoeptxm    of 

the  public — ^Injunction — Costs     -     S76 

See  Tbade-mabx. 
ASTAVOnmT  — Purdkose  in  Joint  Name^ 
Oiftr—BeniUing  Tnist^Evidenee—Preeumpaom— 
Ademption^]  A  testatrix,  both  before  and  after 
she  made  ner  vrill,  purchased  sums  of  sioek  in 
the  names  of  henelf  and  the  son  of  her  daughter- 
in-law.  By  her  will  she  gave  the  residue  of  her 
estate  to  her  daughter-in-law  for  life,  and  after 
her  death  to  the  son  and  the  daughter  of  the 
daughter-in-law  i—Held,  tiiat,  under  the  circum- 
stances, the  sums  of  stock  so  purchased  wc 
gift  to  the  son  of  the  daughter-in-law:—/ 

I 
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ASVASCnmT— emUtiitied.  . 

that  in  Boch  a  case  the  evidcfnoe  of  the  eon  and  | 
bis  wife  was  admiMtble,  and  could  not  be  dia- 
legaHed  aa  rebatting  the  preaamption  of  a 
leaalting  trust ;  and  that,  coupled  with  the  eir- 
cmnatancea  ander  which  the  stock  wa»  purchased, 
it  was  sufficient  to  rebut  the  presumption  i—HeUi, 
on  the  fiMsts,  that  the  testatrix  had  not  placed  her- 
self in  heo  farentU  to  the  son  of  her  daugliter-io- 
law  or  to  the  other  residuary  legatee,  and  that 
both  these  (acts  would  have  to  be  proved  to  make 
the  gift  an  ademption  of  tlie  residuarr  bequest. — 
Decision  of  the  Master  of  the  Bolls  reversed. 
Fowxn  V,  Pasoox      -         -         -         -     SiS 

S.  TrauMfer  of  Stock  into  Joint  Namew  of 

Tran$feror,  her  Daughter  and  her  Davghter^$  Hu^ 
hand.]   Stock  which  had  been  acquired  by  a  lady 
as  the  survivor  of  her  hu8band,who  bad  transferred 
it  into  their  joint  names,  was  transferred  by  her  into 
the  names  of  herself,  her  daughter,  who   had 
recently  married,  and  her  daughter's  husband ; 
and  the  dividends  of  the  stock  wen?  enjoyed  by 
the  transferor  during  her  life.     The  daughter  [ 
predeceased  her  mother,  and  the  son-in-law  sur-  { 
vived  them  both  : — Hefcf  (affirming  the  decision  of 
SaU,  V.G.)f  that  there  was  no  resulting  trust,  and 
that  the  son*in-law  was  entitled   to   the  fund.  ' 
Batstonb  V,  Salter  -         -         -         -     481  . 

APYgBTTwhii  Fiht — ^Winding-up  petition  -  470 
See  WiNDiHO-up  Pktition     2. 

ADVOWBOV — Compensation  for— Irish  Church 
Act    -  -  -         -  -     610 

See  CoMFSNBATioN  rvDEn  Ibish  Chubch 
Act. 

AnTDAYIT— After  evidence  closed  -     862 

See  Adding  fbesh  Evidence. 

——Documents — Schedule  -  -         -     289 

See  Evidence  at  the  Hbabino.    2. 

—  Taking  copies— Owts    -  -         -     186 

See  Copies  of  AFPiDAvrrs. 
ATTEA-ACQtnBED    PSOPEBTT— Discharge   in 
bankruptcy   -  -  -  -     266 

See  DiscHABGE  in  Bankbcftct.    1. 

—  Liquidation  by  arrangement— Discharge  of 

debtor  .  .         -        479, 400 1 

See  Close  of  Liquidation.    1,  2.  i 

AOZHT — Country  and  London  bankers  -  506 
See  Afpbopkiation  of  Payments.  \ 

—  Director  of  company — Shares  paid  up  out  of  ; 

company's  money    ...     698  : 

See  Fiduciabt  Relation.    2.  I 

— —  Fraud  of— Rescission  of  contract        -     616  , 

See  Rescission  of  Contbact.    2.  j 

AGBEZXERT— Compromise  -  -     634 

See  CoMPBOMiSE,  how  enfobced. 

—  Lease       -----     822 

See  Agbseuent  fob  Lease. 
-^ —  Promoters  of  company — Indemnity  against 
costs  -----     177 
See  Aqbeement  to  indemnift. 
A6BEZXEVT  FOB  LEASE— Uiual  CUiiuee—Pro- 
viso  for  Be'eniry,"]    Held  (reversing  the  decision 
ef  Bacon,  V.C.),  that,  under  an  agreement  for  a 
lease  to  contain  **  all  usual  and  customary  mining 
clauses,"  the  landlord  was  not  entitled  to  have  I 
inserted  in  the  lease  a  proviso  for  re-entry  on  , 


AttKKBMER  TOR  LEASE— eon/maed. 
breach  of  any  of  the  covenants  by  tiie  lessee,  or 
otherwise  tham  on  non-^yment  of  rent. — Sembie^ 
the  rule  is  not  limited  to  mining  leases.    Hodg- 
kinbon  v.  Cbowb       -         -  -         -     682 

AOBSBMBXT  TO  iMDJUUIlFT— Aultoo^  Gom- 
panff — Qmiraet  ttUh  Pronofers.]  A  solicitor 
who  was  promoting  a  railway  company  induced 
various  persons  to  sign  the  subscription  ocm- 
tract,  by  an  assurance  that  they  should  incur  no 
liability  if  the  line  was  not  made.  Some  of 
these  persons  were  provisional  directors.  The  Act 
was  ODtained«  and  contained  the  usual  clauae  tliat 
the  preliminary  expenses  should  be  paid  by  the 
company.  The  line  was  not  made.  The  under- 
taking  was  abandoned,  and  tlie  company  ordered 
to  be  wound  up.  The  solicitor  carried  in  a  claim 
as  creditor  for  professional  services  in  obtaining 
the  passing  of  the  Ai't.  This  claim  was  opposed 
by  some  of  the  oontributories,  on  the  ground  of 
the  above  assurances : — Held  (affirming  the  deci- 
sion of  Bacon,  V.C),  that  the  solicitor  was  entitled 
to  prove,  for  that  the  assurances  made  by  him 
could  only  operate  as  a  contract  to  indemnify  th<d 
individuals  to  whom  they  were  made,  and  did  not 
exonerate  the  company  in  its  corporate  capacity. — 
Savin  v.  Hoylake  Bailway  Company  (Law  Rep. 
1  Ex.  9)  distinguished.  In  re  Bbajipton  and 
Longtown  Railway  Compavt.    ShaVs  Claiu 

[177 
ALDOTAXIOV— Equitable  devisee— Statute  of 
Fmudulent  Devises  -  -     667 

See  Fbaitdulent  Devises,  Statute  of. 

ALLEGED  LiniATIC— Costs  of  inquiry      -       76 
See  Costs  in  Lunacy. 

ALTE&ATIOV  OF  EAHKMKBT— CRange  of  Con- 
dition— Beammahte  Vae — Deed — General  Word*."] 
Where  an  easement  to  land  has  been  granted,  the 
use  of  that  easement  will  be  restricted  to  a  reason- 
able use  for  the  purpose  of  the  land  in  the  con- 
dition in  which  it  was  when  the  g^nt  was  matle. 
— Decree  of  Hally  Y.C,  aflSrmed  with  a  variation. 
Wood  V.  Saundbbs     -         -         -  -     682 

S. BaHway  Chmpany — Level  Crowing^ — 

Cliange  of  Condition.'}  Lands  were  bought  by 
the  Crown  under  an  Act  enabling  the  Cmwn  to 
buy  lands  for  the  purpose  of  fortifications,  but 
pro\idiug  that  the  lands  .were  not  to  be  built 
upon  or  sold.  By  an  Act  authorizing  a  railway 
to  be  made  through  these  lands,  the  railway  com- 
pany were  obliged  to  make  level  crossings  giving 
access  to  part  of  the  lands  then  a  marsh  or  pes> 
ture. — ^The  Crown,  under  the  authority  of  a  sub- 
sequent Act,  sold  a  part  of  the  lands,  and  the 
purchasers  proposed  to  buUd  houses  thereon  :— 
neldf  that  the  purchasers  could  build  houses 
thereon,  and  that  the  occupiers  of  the  houses 
would  be  entitled  to  make  use  of  the  level  enkis- 
ings,  and  an  injunction  granted  against  the  ob- 
struction of  the  level  crossings,  but  not  so  as  to 
prevent  the  company  from  using  the  railway  for 
tJie  reasonable  working  of  their  traffic. — Decree 
of  Matins,  V.C.,  affirmed  with  a  variation.  United 
Land  Company  v,  Gbeat  Eastebn  Railway 
Company         -         -•        -         -         -     686 


AHOIENT  LXGHT8     - 

See  Light  and  Aib. 
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ikFOLOGY—PubUcatlon  of  ...  807 
See  LiHEL. 

APFSAL— Adjonmed  summons  -  -  886 
See  Afpcjll  on  Adjoubnbd  Summons. 

Dismissal  for  want  of  proseoatioii— Further 

time 806 

See  Dismissal  fob  WAin*  of  Pbosecution. 

For  costs— Inquiry  as  to  damages — Subse- 
quent costs  »  -  -  •  8S4 
See  CoBrn  or  Ivquibt. 

—  From  part  of  decree    -         -         -     880 

See  Appeal  fbom  part  of  Dbokbb. 
Order  directing  an  issue         -         -     467 

See  Issues  in  Ghaitcebt  Suit. 

Winding-up       -  -  -         -     816 

•    See  Appeal  ih  Wi»Dnio-up. 

4PRAL  IBOK  PAET  07  DECBXK— Pradt  oe— 
BigM  of  Betpondent  to  open  the  rchoU  Decree — 
Order  on  Motion  and  Decree  drawn  up  together.'] 
A  motion  by  Defendants  to  expunge  eTidence  for 
scandal  and  impertinence  was  oraered  to  stand 
over  till  the  hearing  of  the  cause.  At  the  hearing 
a  decree  was  made  both  on  the  hearing  and  on 
the  motion,  by  which  substantial  relief  was  given, 
and  the  motion  was  refused,  and  the  evidence 
eought  to  be  expunged  was  entered  as  read.  The 
Plaintiff  appealed  from  part  of  the  decree,  which 
was  Taried  oy  tbe  Lords  Justices :— JETeld,  that 
the  whole  decree  was  open  to  the  Bespondents  on 
the  appeal,  and  on  their  application  tne  order  on 
the  motion  was  reversed,  and  the  evidence  di- 
rected to  be  expunged.  Decree  of  Baoon^  V  C, 
varied.    Middlemas  «.  Wilson       -         •     880 

APPEAL  ni  VlVSJSlXO'Jn -- Fractiee--- Inrol- 

ment  of  Order— Cone.  Ord.  xxiii.,  r.  26.]  An  in- 
quiry as  to  damages  having  been  directed  on  a 
claim  under  a  winding-up,  the  official  liouidator 
applied  to  have  it  conducted  in  Court  ana  before 
a  jury.  This  application  was  dismissed  on  the 
11th  of  December,  1873.  The  official  liquidator 
gave  notice  of  appeal  to  the  House  of  Lord^,  but 
not  until  after  tne  period  of  three  weeks  from 
the  dismissal  had  expired.  After  the  damages 
had  been  assessed  in  Chambers  tbe  official  liqui- 
dator, on  tbe  9th  of  February,  1875,  obtained  ex 
parte  a  conditional  order  for  leave  to  iniol  the 
order  of  the  11th  of  December,  1878,  but  on  hear- 
ing the  other  side  this  conditional  order  was  dis- 
charged : — Held,  on  appeal,  that  liberty  to  inrol 
the  order  of  December,  1878,  ought  not  to  be 
granted.    In  re  Charles  Laffitte  &  Co.      816 

APPEAL  OV  ABJOUBVXD  BUlOEORt— PnMf/ce 

—  Deeieion  by  Judge  in  Court  — 15  A  16  Viet. 
€,  80,  $.  38.]  Where  a  Judge  has  decided  on 
an  adjourned  summons  a  question  which  has 
arisen  in  proceedings  in  his  Chambers,  but  no 
order  has  been  drawn  up,  no  appeal  c;m  be 
brought  frem  hui  decision.    Vyse  v.  Fostbb    886 

APPOIHTICZHT  —  Excessive  —  Bemoteness  — 
Power  to  appoint  by  will  -  -       85 

See  ExcESSiVB  Appointment. 

APPUUHTJCBHT  07  NZW  TBTFBTES — Trustee 
Act    -  -  -  -        878,878 

See  TBU9TEB  Acts.    1,  2. 

APPOBTIOVXEHT  —  Vendor  and  Purchaser  — 
Specific    Per/ormanee^TitU — Trwt  for   Sale^ 

3 


APPOBTlOnCIHT — eonHnued, 
Sale  by  one  Cuntraet  of  Properties  held  on  distinct 
Trusts.']  A  messuage  belonged  to  a  testator, 
who  devised  his  real  estate  in  trust  for  sale.  An 
adjoining  messuage  was  vested  in  the  trustees  of 
his  settlement  upon  trust  for  sale,  and  the  pur- 
chase-money, subject  to  the  payment  of  definite 
sums,  belonged  to  the  testator's  estate.  Under  a 
decree  for  administering  the  testator's  estate  the 
two  messuases  were  put  up  for  sale  together  in 
one  lot,  and  it  was  provided  that  the  purchaso- 
money  should  be  paid  into  Court  to  the  credit  of 
the  cause,  **  The  proceeds  of  the  sale  of  the  testa- 
tor's real  estate."  The  trustees  of  tbe  settlement 
had  obtained  liberty  to  attend  the  proceedings  c.s 
to  the  sale.  The  purchaser  objected  to  the  title 
on  tbe  g^und  that  the  two  properties  were  sold 
together  for  one  lump  sum,  without  any  provision 
for  ap^rtioning  it,  and  that  it  was  to  be  paid  into 
Court  in  a  suit  unoonnected  with  the  settlement : 
— Held  (affirming  the  decision  of  Mcdins,  V^*C.)f 
that  this  objection  was  not  sustainable,  for  that 
the  Court,  having  the  money  in  its  custody,  would 
see  it  properlpr  applied.  The  Court,  however,  for 
the  satisfactiou  of  the  purchaser,  ordered  that 
the  purchase-money  should  be  apportioned,  and 
the  part  apportionea  to  the  settled  messuage  paid 
into  Court  to  a  separate  account.  Cavendish  v. 
Cavenbisb       -         -         -         •         -     818 

Fire  insurance — ^Premises  insured  by  lessor 

and  lessee        ...  -     886 

See  Option  of  Purchase. 

APPSOPBIATIOV—Bemittances— Bills  of  ex- 
change -  -  -  -  888 
See  Secubtties  fob  Bills  of  Exchange. 

APPBOPBIATIOV   07   2AYKXSTB— Bankers^ 
Agents— BiUs.']     Customers  of  country  bankers 
paid  into  the  bankers  a  sum  of  money  in  bank 
notes  and  also  some  bills  of  exchange  to  be  re- 
mitted to  London  in  order  to  meet  certain  accept- 
ances.   The  bankers  sent  tq  their  London  agents 
the  bills  and  some  bank  notes,  with  a  lett^  di- 
recting them  to  pay  a  certain  sum  of  money,  also 
giving  them  notice  of  the  acceptances  as  pa3rable 
I  at  their  bank,  and  giving  directions  as  to  other 
I  business.    The  country  banker  stopped  payment, 
I  owing  a  large  balance  to  the  London  bankers  :— 
I  Hdd,  that,  as  between  the  country  customers  and 
I  the  London  bankers,  there  was  no  appropriation 
'  of  the  bills  and  notes  to  meet  the  acceptances, 
and  that  the  London  bankers  could  retain  the 
bills  and  notes  without  meeting  tiie  acceptances. 
— Decree  of  MaUns,  V.C,  affirmed.     Johnson  v. 
BOBABTB  -----      606 

!  ABBUBAHOV-- Motion  to  set  aside  award      88 
'  See  Motion  to  set  aside  Awabd. 

AXBX8I  07  DZBTOB — Attachment — Defaulting 
Trustee^Possession  or  Contnit—Dtbtors  Act^  1869, 
«.  4,  Exception  3.]    In  order  to  bring  a  trustee 

!  within  the  Srd  exception  of  sect.  4  of  the  Debtors 
Ad,  1869  (32  k  33  Vict.  c.  62^  it  is  not  necessary 
that  the  money  should  have  been  in  his  sole  pos- 
session or  under  his  sole  controL  Therefore, 
where  a  sum  of  money,  forming  part  of  the  assets 
of  a  testator's  estate,  was  paid  into  a  bank  to  the 
joint  account  of  two  executors,  with  power  to  one 
of  them  to  draw  cheaues,  and  he  orcw  out  the 
money  and  misappliea  it,  and  an  order  was  made 
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AXBBra  07  HJSSfSO'R— continued, 
AgaiDst  both  execaton  for  payment  of  the  money 
into  Oourt : — HM  (affirming  the  decision  of  the 
lAaster  of  the  Bolls),  that  the  other  executor  was 
within  the  exception,  and  that  a  writ  of  attach- 
ment might  be  issued  against  him  for  non-pay- 
ment of  the  money.— A  writ  of  attachment  for 
non-payment  of  money  is  a  matter  of  right,  and 
the  Court  has  no  discretion  to  refuse  it.  Evans 
V,  BxAB  ------       76 

8. BanJcruptcff — AUachmetU —Breach  of 

Tru$t— Bankruptcy  Act,  1869,  m.  12,  49.]  A 
trustee,  who  had  been  ordered  in  a  snit  to  pay 
into  Court  an  amount  admitted  to  be  due  from 
him,  and  mixed  with  his  own  moneys,  was  adjudi- 
cated bankrupt  :—J9eM,  that  although  the  debt 
was  one  from  which  an  order  of  discharge  would 
not  release  him,  still,  as  it  was  a  debt  proveable 
under  the  bankruptcy,  he  was,  pending  the  bank- 
ruptcy proceeding,  protected  by  the  iahkruptcy 
Act,  1860,  s.  12,  from  attachment  for  di^bedience 
to  the  order.    Cobham  v.  Dalton   -  -     656 

8. AttachmeiUby  Common  Law  Court — Ap- 

plieation  for  Diecharge  to  Court  of  Bankruptcy — 
Dehtore  Act,  1869,  $.  6-— Bankruptcy  Act,  1869, 
$$,  12, 13.]  A  solicitor  who  had  made  default  in 
payment  of  a  sum  of  money  due  from  him  as 
solicitor  was  adjudicated  bankrupt,  and  after  his 
adjudication  was  arrested  under  a  writ  of  attach- 
ment issuing  out  of  the  Court  of  Exchequer.  He 
applied  to  the  Court  of  Bankruptcy  to  order  his 
discharge. — ^The  Lords  Justices,  in  the  exercise 
of  their  discretion  under  the  13th  section  of  the 
Bankruptqf  Act,  1869,  declined  to  interfere  with 
the  writ  of  attachment  issue^l  by  the  Court  of 
Exchequer,  and  refused  the  application.  In  re 
Debrb  ------     658 

4.  Attachment  —  Wilful   Default  —  Ex 

parte  Application— Irieh  Decree— 41  Geo,  3,  c.  90, 
s.  6;  32  A  33  Viet.  c.  62,  s,  4.]  The  Act  for  the 
Abolition  of  Imprieonment  for  Debt  (32  &  33  Yiot. 
o.  62,  s.  4)  extends  to  an  application  under  41 
Geo.  3,  0.  90,  to  commit  for  disobedience  to  a 
decree  of  the  Irish  0)urt  of  Chancery.— -But  a 
trustee  who  has  been  ordered  to  pay  money  which 
he  hod  neglected  to  recover  is  not  within  the  thurd 
exception  of  that  section,  and  cannot  be  com- 
mitted for  de&ult  in  paying  the  money. — Semble, 
an  order  for  an  attachment  against  a  Defendant 
who  is  said  to  be  within  that  exception  ought  not 
to  be  made  ex  parte,— Order  of  Hall,  V.C,  dis- 
charged.    FeBGUSON  V,  FXBGUSON    -  -      661 

ATTAGHXENT— Bebtoiv-Bankruptcy  Act,  1869 

[76.  655,  658,  661 
See  Abbxst  or  Debtob.    1 — 4. 

ATTACHXEHT  07  VEBS— Garnishee  Order^ 
Order  niei  agaxnet  Executors— Payment  by  Execu* 
tors  into  Court  in  Administration  Suit— Bank- 
ruptcy of  Judgment  Debtor-Charge  of  Judgment 
Creditor  on  the  Fund— Common  Law  Procedure 
Act,  1854  (17  A  18  Vict,  c  125),  ss,  61,  62— Bank- 
ruptcy Ad,  1869  (32  <fe  33  Vict.  c.  71),  es,  12,  16.] 
A  judgment  creditor  obtained  a  garnishee  order 
nm  under  the  Common  Law  Procedure  Act,  1854, 
against  the  executors  of  P.,  a  debtor  of  the  judg- 
ment debtor.  At  that  time  P,*8  estate  was  being 
admUiIstered  in  the  Court  of  Chancery,  and  after 


ATTACBXEHT  07  VEBT— continued. 
the  senrice  of  the  garnishee  order  the  execaton 
paid  the  personal  estate  in  their  hands  into  Courts 
and  a  sufficient  sum  to  answer  P.*s  debt  to  the 
judgment  debtor  was  carried  to  the  separate 
account  of  the  judgment  debtor  in  the  suit.  Tho- 
iudgment  debtor  afterwards  filed  a  petition  for 
liquidation,  and  obtained  an  injunction  restrain- 
ing tlie  judgment  creditor  from  proceeding  with 
his  gamLihee  order.  The  trustee  in  the  liquida- 
tion then  applied  in  the  suit  for  pajrment  to  him 
of  the  sum  standing  to  the  separate  account  of 
the  judgment  debtor : — Hdd  (reversing  the  deci- 
sion of  Mah'ns,  V.C).  that  there  was  no  debt 
owing  to  the  judgment  debtor  in  the  hands  of 
the  ei^cuturs  of  P,  at  the  time  when  they  were 
served  with  the  garnishee  order,  within  the 
meaning  of  the  61st  and  02nd  sections  of  the 
Common  Law  Procedure  Act,  1854,  and  conse- 
quently the  judgment  creditor  had  no  charge  on 
tne  fund  in  Court. — ^Whether  the  application  of 
the  trustee  ought  not  to  have  been  made  to  the 
0>urt  of  Bankruptcy,  ^tuere. — Per  MeUieli,  L.  J. : 
— If  a  garnishee  order  is  made  against  the  execu- 
tors of  a  debtor  of  the  jud^^ent  debtor,  it  ought 
to  appear  on  the  face  of  it  that  they  are  sought 
to  be  charged  as  executors.    Stevens  v.  Phelips 

[4ir 

BARK  HOLIDAY— Winding-up  petition — adver- 
tisement ...  -  470P 
See  Wendino-up  PETinox.    2. 

BAnjLKtt — ^Appropriation  of  payments  -  605> 
See  Affropbiation  of  Payments. 

BAHKEVPTOT— Adjudication— Several  creditors 

joining  in  one  petition       -  -     S73- 

See  Debtob*s  Summoks.    5. 

Attachment— Debtors  Act,  1869       78,  558^ 

[655,  661 

See  Abbbst  of  Debtob.    1 — 4. 
Close  of  liquidation       -  -       479, 4SO^ 

See  Closb  of  Liquidation.    1,  2. 
(Composition — Besolution  for   -         $8, 908 

iSee  Resolution  fob  CoacposmoN.    1,2. 
-^—Composition  with   creditors— Statenkent  of 

debts  -  -  -        80i,908 

See  Statement  of  Debts.    1, 2. 
Contributory  to  unregistered  company       48^ 

See  Proof  against  Co-fabtxeb.    1. 
Creditor's  deed— Appointment  of  new  trus- 
tee    -  -         -         "         -       55 

See  Tbusteb  Acts. 
Debtor's  summons      179, 175,  861,  968,  878- 

See  Debtor's  Summons.    1—5. 
Discharge  of  debtor      -  -        955,  47» 

See  DiscHABGE  vs  Bankbuptct. 
— — >  Execution  creditor       -         -         168^  668' 

See  Execution  CBEDrroB.    1,*2. 
Fraudulent  preference  -  -  -     510- 

See  Fraudulent  Pbefebence. 
Garnishee  order  against  debtor  of  bankrupt 

See  Attaciiment  of  Debt.  [41T 

«»— Infant— Batification     ...     373 

See  CoNTBACT  by  Infant. 
Injunction         _  -         -         £99, 659w 

See  iNJUNcnoN  in  Bankbuptct.    1,  2. 
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BAHXBUFTCY — continued, 

Issae — Trial  before  judge       -         -       52 

See  Issues  in  Baxkuuptcx. 
Jurisdiction        -         -         -         -     879 

See  Bankbxtftot  Jubisdictiok. 
Liquidation,  resolution  for--Begistratlon  681 

See  Mketino  of  Gbeditobs.    2. 
Meeting  of  oieditors     -  -         882,  681 

See  Mestinq  or  CBEDirons.    1, 2, 
Mutual  credits  -  -  -  -     618 

See  Mutual  Gbedits. 
^—  Proof  against  co-partner         -  48, 160 

See  Pboof  aqainct  Ck)-FASTznEB.    1,  2. 

Proof— Bill  of  exchange— Securities  for 

[198,  405,  685, 689 

See  Secubtties  fob  Bills  of  Exchange. 

Proof— Damages— Detinue     -  -     284 

See  Damages  ih  Detinttb. 
Proof— Right  to  tender — Person  appointed 

by  Court  of  Chancery.       -  -     218 

Ae  Bight  to  tendeb  Pboof. 
Protected  transaction   -  -  -     267 

^00  Pbotected  Dealing  with  Bank- 

BUPT. 

Purchase  by  bankrupt  after  petition  -     446 

See  Bescission  of  Contbact.    1. 

Staying  proceedings    -         -   59,  216,  458 

See   Staying   Pboceedingb   in   Bank- 

BUPTCY.      1, 2. 

SAHXBTJFTGT  JUBISDICTIOK  —  J^xeeulton  Cre- 
ditor— Action  against  the  Sher^  for  Damojgee — 
Applieation  in  Bankruptcy  —  See  Judicata!]  A 
juc^ment  creditor  levied  execution  against  his 
debtor,  and  the  sheriff  took  possession  of  the 
^lebtor's  goods ;  but  before  the  sale  took  place  the 
debtor  filed  a  petition  for  liquidation,  and  a  re- 
ceiver was  appointed,  who  obtained  an  injunction 
restraining  the  sale  on  giving  the  usual  under- 
taking to  abide  by  any  order  as  to  damages.  The 
liquidation  proceedings  became  abortive*  and  a 
petition  for  adjudication  was  presented,  under 
which  the  debtor  was  adjudicated  bankrupt,  and 
the  sheriff  gave  up  the  goods  to  the  trustee. — ^The 
execution  creditor  then  Drought  an  action  against 
the  sheriff  for  damages  sustained  by  his  parting 
with  the  goods.  The  action  was  determined  in 
the  sheriffs  fiivour,  on  the  ground  that  the  debtor 
was  a  trader,  and  had  committed  an  act  of  bank- 
ruptcy by  sufferine  the  execution.  Afterwards, 
the  execution  creaitor  made  an  application  in 
/bankruptcy  for  damages  under  the  undertaking 
given  by  the  receiver,  in  which  he  relied  on  the 
iiame  poiut  as  in  the  action,  namely,  that  the 
debtor  was  not  a  trader  i—Held,  that  the  matter 
was  res  judicata,  and  as  the  creditor  had  elected 
io  take  his  remedy  at  law  against  the  sheriff, 
the  Court  of  Bankruptcy  could  not  entertain  the 
4luestioa.    Ex  parte  Kabpeb.    In  re  Bbemneb 

[879 

BJBJIJSFIT  BUILDniO  SOCIETY       *         <-       41 

See  Building  Societt, 

SHaxrXST  07  BKAXEB—Wtll-'Sailway—Baa- 
toatj  Stock,"]  A  bequest  of  railway  shares  will 
canry  railway  stock.— A  testator  who  had  stock 
in  the  public  funds,  and  also  stock  in  a  railway 


JUSUUERL'  07  BHAKTM — continued* 
company,  and  partly  paid-up  shares  in  the  same 
company,  made  a  bequest  of  ^*  all  such  stocks  in 
the  public  funds  or  shares  in  any  railway*'  of 
whicn  he  might  die  possessed  :—Udd  (reversing 
the  decision  of  the  Master  of  tlie  Bolls),  that  the 
railway  stock  passed  under  the  bequest — Oahes 
V.  Oakes  (9  iiare,  666)  overruled.  Mobbiob  v. 
Aylueb  --.---     148 

BILL  07  EXCEAHGS — ^Acceptance — Besolution 
for  composition — Belease  of  drawer  211 
See  DiscHABGE  of  Subett. 

—  Bankers  account — Appropriation  of  payments 
See  Appbopbiation  op  Payments.    [606 

Payment  by — Insolvency  of  acceptor  -     491 

See  Vbndob*s  Lien  on  Goods. 

Security  for— Proof  in  Bankruptcy  198,  406, 

[686,  689 
See  Secubity  fob  Bills  of  Exchange. 
1—4. 

BILL  07  BALE — ^Begistration  -  -     867 

See  Begistbation  of  Bill  of  Sale. 

BBIDOE — Canal  company    -         .         -     460 

See  AOOOMUODATION  WOBXS. 

BmLDIKG^Beinvestment  of  money  in  -  864 
See  Beinvestkent  of Pubchasemonet. 

Support — ^Minerals       -  -         -     894 

See  ScppoBT  to  Buildings. 

BmLDmO  800IETT— Jtfor/j^ape — Tower  of  Sale^ 
liiglit  of  Society  to  Payments  in  respect  of  Interest 
after  Repayment  of  FrineipaL]  A  member  of  a 
permanent  benefit  building  society  obtained  an 
advance  in  respect  of  his  shares  on  his  executing 
a  mortgage  in  the  form  prescribed  by  the  rules, 
by  which  he  was  to  pay  the  principal  and  interest 
at  £5  per  cent  by  monthly  subscriptions  extending 
over  seven  years.  The  deed  contained  a  power  of 
sale  by  the  trustees  of  the  society  in  case  of 
default  in  payment  of  the  subscriptions,  and  it 
was  declared  that  the  trustees  should  retain  out  of  • 
the  purchase-money,  after  payment  of  expenses, 
I  ^*  all  such  subscriptions,  fines,  and  other  sums  of 
money  and  payments  which  should  be  then  due, 
I  or  which  should  afterwards  become  due,  in  re- 
j  spect  of  the  said  shares  during  the  remainder  of 
the  period  of  seven  years,  it  being  agreed  that  in 
case  of  any  such  sale,  all  the  moneys  which 
would  at  any  time  afterwards  become  due  from 
the  mortgagor  in  respect  of  the  said  shart-s, 
according  to  the  rules  of  the  association,  should 
be  considered  as  then  immediately  due  and  pay- 
able :  and  should  pay  the  residue  of  the  purchase- 
money  to  the  mortgagor."  The  mortgagor  paid  a 
few  of  the  subscriptions  and  then  fell  into  arrenr, 
and  the  mortgaged  property  was  sold  by  the 
trustees: — JTeZd,  that  the  trustees  of  the  society 
were  entitled  to  retain  out  of  the  proceeds  of  the 
sale  all  subscriptions  and  fines  payable  up  to  the 
time  of  the  completion  of  the  sale,  and  such 
further  sum  as  represented  the  balance  of  the 
principal  sum  remaining  at  that  time  unpaid,  but 
that  they  were  not  entitled  to  any  payment  in 
respect  of  interest  accruing  after  the  principal  had 
been  all  repaid.  Ex  parte  Osbobnb.  In  re  Gold- 
sMira    -         •         ^         •         V         •      41 
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OOSUBMAUOV— Security— Undne  influcnoe — 
I«ady  jost  of  age     -  -  -       15 

See  Undue  Influencb. 

00V8IDJUULTI0V— PorchaBO  for  value  without 
notice  -         -         -         -      M 

See    PuBCHASE    fob    Value    without 
Notice. 

00V80LIDATED  OBBES  TXm,  r.  86       -*     S16 

See  Appeal  ik  Winding-up. 

OOVTKACT— lofant    -         -         -         -878 
See  Contract  bt  Infant. 

—  Paid-up  shares — Companies  Act,  1867.  s.  25 

[167,  614 
See  CoMTBAcr  fob  paid-up  Sbabeb.  1,  2. 

—  Promoters  of  company  -  -         -     177 

See  Agbeement  to  indemnify. 

—  Bescissiou  -         -         -        446,616 

See  Rescission  of  Contbact.    1,  2. 
-^—  Usurious— Mortgage  of  reversion      -     889 
See  Usuuious  Contbact. 

OOHTBACTBY  IBVAJFT— Adjudication  of  Bank- 
ruptcy— PetUiotiing  Creditor* $  D^  — Judgment 
against  Deb/tor  on  Contract  made  in  Infancy — 

—  Inveetigating  Coneideration  for  Judgment  — 
Infants  Bdief  Act,  1874  (87  A  «8  Vict,  e.  62)- 
Ratifioaiion,']  The  2nd  section  of  the  Infantif 
Itdief  Aetj  1874,  which  enacts  that  no  action 
shall  be  brought  on  any  ratification  made  after 
full  age  of  a  contract  made  during  infaucy,  ap- 
plies to  ratifications  made,  after  the  passing  of 
the  Act,  of  contracts  made  before  that  time. — 
All  infant,  before  the  passing  of  the  Act,  gave  a 
bill  of  exchange,  payable  after  his  majority,  to  a 
jeweller  in  payment  for  jewelry.  After  his 
majority,  and  after  the  Act  came  into  operation, 
the  creditor  obtained  judgment  by  default  against 
him  in  an  action  on  the  bill  of  exchange,  and 
then  took  out  a  debtor  s  summons,  and,  on  his 
failing  to  comply  with  it,  filed  a  petition  for 
adjudication  against  him  i^Held^  that  the  Court 
of  Bankruptcy  would  look  into  the  consideration 
for  the  judgment;  and  that  if  the  conduct  of  the 
debtor,  in  allowing  the  judgment  to  go  by  de- 
fault against  him,  operated  as  a  ratification  of 
the  bill  of  exchange,  such  ratification  was  ren- 
dered void  by  the  2nd  sectiou  of  the  Act ;  and 
the  petition  for  adjudication  was  consequently 
dismissed.    Ex  parte  Kibble.    In  re  Onslow 

[878 
OOVTSACT  lOB  PAID-UP  fOU^XEB—Regietration 
of  Contract — Cancellation  of  Share* — Agretnnent 
toUh  Promotere — MiUake — Compamee  Act,  1867, 
8,  25.1   Certiin  shares  were  allotted  and  accepted 
as  fully  paid  up  in  pursuance  of  a  contract  with 
a  trustee  for  the  company,  which,  through  inad- 
vertence, had  not  been  registered  in  accordance 
with  sect  25  of  the  Companies  Act^  1867.    Upon  ; 
discovery  of  the  omission  the  directors  cancelled  i 
the  shares  and  removed  the  name  of  the  allottee  | 
from  the  register,  then  registered  the  contract,  , 
and  subsequently  issued  fresh  shares  to  the  allot- 
tee.   The  company  was  afterwards  wound  up: —  I 
Held,  that  the  directors  had  power  to  rectify  a  , 
mistake  which  was  common  to  them  and  the  i 
allottee;  and  that  the  transaction  could  not  be 
disturbed  :—HeU,  aUo,  that  a  contract  with  a  I 


OOVTKAOT  TOB  PAID-UP  EKAXEB-^fxmUnMd. 
trustee  for  a  company,  adopted  by  the  company, 
is  witlim  the  meaning  of  the  25th  section  of  the 
Companies  AH,  1867.— Order  of  the  Master  of  the 
Rolls  affirmed.  In  re  Poole  Fibbbbick  and  Blue 
Glat  CoMPANT.    Habtlby's  Case  -         -     157 

2, Ompany— Companies  Act,  1867,  t.  25.] 

The  memorandum  of  association  of  a  limited  joini 
stock  company  established  for  working  guano 
stated  that  the  capital  of  the  company  £ould 
consist  of  2500  shares  of  £10  each.  The  articles 
contained  a  clause  providing  that  all  the  original 
shares  should  be  considered  fully  paid-up  shares; 
and  a  clause  empowering  the  directors  to  pur- 
chase propertv  for  the  company  with  paia-up 
shares.  AH  the  original  shares,  except  one  share 
retained  by  each  of  the  subscribers  of  the  memo- 
mndum,  were  allotted,  as  fully  paid-up  shares,  to 
the  vendor  of  a  concession  for  working  guano,  in 
pursuance  of  a  contract  made  by  him  with  one  oC 
the  promoters  of  the  company ;  but  thia  contract 
wos  not  registered,  llie  company  was  afterwards 
ordered  to  be  wound  up  : — Held  (affirming  the  de- 
cision of  Malins,  V.C.),  that  the  articles  of  osso- 
elation  did  not  constitute  a  contract  within  the 
25th  section  of  the  Companies  Act,  1867,  and  that 
the  holder  of  veudor's  shares,  who  took  them  with 
notice  of  the  circumstances  under  which  they  were 
allotted,  WHS  liable  to  calls  to  the  full  nominal 
amount  of  the  shares.  In  re  Gabibbbav  Com- 
PANT.    Cbickmeb's  Case      -  -         -     614 

COHTBIBUTORY-Director— Shares  paid  np  oat 
of  company's  money  -         -     6W 

See  FiDUCLABY  Relation.    2. 

Paid-up   shares— Contract    for — Companies 

Act,  1867,  s.  25      -  -         167,614 

See  CoMTBACT  FOB  paid-up  Shabes.  1, 2. 

Proof  against  unregistered  company  -      41 

See  Pboof  agaikst  Co-pabtneb.    1. 

—  Registered  address        -  -         -    287 

See  Substituted  Sebvice. 

00WZR8I0V— Lunatic's   Estate— Salt  of  Real 
Estate — Lease  of  Minerals  for  a  gross  Sum— Tenant 
in  Common  — Subsequent  Confirmation  hy  the  Court 
—Lunacy  Regulation  Act,  1853  (17  Jt  18  Vief.  c. 
70).  as.  124, 130, 131.]  A,,  B.,  and  C.  were  tenants 
in  common  in  fee  of  land.    C.  became  of  unsound 
mind.    A,  and  B,  sold  part  of  the  land,  and  con- 
veyed their  shares  to  a  purchaser.    They  also 
gninted  a  lease  of  the  minerals  under  other  parts, 
and  demised  their  ahares  to  the  leasee,  in  cunsi- 
deration  of  a  gross  sum  of  money  payable  by  in- 
stalments, call^  in  the  lease  rent,  within  a  limited 
time.    In  both  deeds  they  covenanted  that  C. 
should  concur,  and  that  they  would  hold  her 
share  of  the  moneys  payable  in  trust  for  her.— J. 
afterwards  became  also  of  unsound  mind,  and  A. 
sold  other  parts  of  the  land,  and  granted  leases  of 
minerals  under  other  parts  for  a  lUce  consideration, 
oovenauting  in  like  manner  that  B,  and  C.  shonld 
concur,  and  tiiat  he  would  hold  their  shares  of  the 
moneys  pavable  in  trust  for  them.  B.  and  C.  were 
both  found  lunatic  by  inquisition ;  and  the  Court 
contirmed  the  sales  and  leases,  and  ordered  the 
committee  to  execute  the  deeds. — C.  died,  learing 
B.  her  heir-at-law  and  sole  next  of  kin.    After* 
wards  B.  died  also : — Held,  that  the  leases  were 
In  the  nature  of  absolute  sales  of  portions  of  the 
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OOa  VJUtrinOV— eonftfitfed.  ' 
peal  estate ;  that  the  confirmation  of  the  sales  and 
leases  were  sales  under  the  124th  section  of  the 
Lunacy  Regulation  Act,  1853 ;  and  that  as  between 
the  r^  and  personal  representatives  of  B.  the 
proceeds  both  of  the  sales  and  the  leases  effected 
after  B,  became  of  unsound  mind  belonged  to  her 
heir-«t-law  as  real  estate. — But  held,  that  as  to  the 
shares  both  of  B,  and  C.  in  the  proceeds  of  the 
sale  and  lease  in  which  B,  concurred,  they  were 
converted  into  personalty,  and  belonged  to  JB.'s 
next  of  kin.    Jn  rs  Mabt  Smtth  (a  Lunatic)  79 

— ^  Oompensation  for  advowson    -         -     610 

See  Ck)MPENSAT10N  UNDEB  IbISH  ChUBCH 

Act. 

COPIBB  07  AWnDAYnS—Kotiee  to  read  Evidence 
— Entering  Evidence  in  Order — Objection  to  Evi- 
dence^ The  Appellants  from  an  order  on  a  claim 
in  a  winding-up  gave  notice  to  read  a  mass  of 
affidavits  made  m  the  winding-up  but  not  used  on 
the  hearing  below.  The  Respondent  objected  to 
their  being  admitted,  but  took  copies.  The  Court 
of  Appeal  confined  the  argument  in  the  first  in- 
stance to  a  question  not  affected  by  these  affida- 
vits, and  being  against  the  Appellants  on  that 
Suestion,  dismissea  the  appeal  with  costs,  so  that 
tie  question  as  to  the  admissibility  of  the  affida- 
vits was  not  decided.  The  Besponaent  applied  to 
have  the  affidavits  entered  in  the  order,  as  other- 
wise he  would  not  be  able  to  get  the  costs  of 
having  taken  copies : — Held,  that  the  application 
could  not  be  granted,  and  that  the  Respondent 
ought  not  to  have  taken  copies  uuless  and  until 
the  Court  held  the  evidence  admissible,  in  which 
case  it  would  have  given  him  time  to  enable  him 
to  meet  it.  In  re  Bbamftok  and  Longtown 
Railway  Company.    Shaw's  Claim  (No  2}     186 

€08TB— Charges  of  fraud      -  -      '^  -       06 

See  Fiduciary  Relation.    1. 
Copies  of  affidavits       -  -  -     186 

See  Copies  of  Affidayits. 
Devisee  claiming  unsuccessfully  as  creditor 

See  Mabshallino.    2.  [186 
Failure  to  raise  defence  by  demurrer  -     459 

See  Compensation  under  Lands  Clauses 
Act.    3. 
Inquiry  as  to  damages — Subsequent  costs 

See  Costs  of  Inquiry.  [884 

Lands  Clauses  Act       -  -  56,  828 

See  Costs  undeb  Lands  Clauses  Act. 
1,2. 
Lien  for— Solicitor        -  -  -     291 

See  Solicitou^s  Lien. 
Lunacy — Inquiry  as  to  alleged  lunacy       75 

See  Costs  in  Lunacy. 
Misjoinder  -  -         -         -     580  j 

See  MisjoiNDEB.  i 
Security  for — Company  being  wound  up        I 

See  Secubity  fob  Costs.  [628 

—  Specific  performance — Partial  failure  of  de- 1 
fondant's  case  -  -  -     424 1 

See  Specific  Febfobmance  with  Com-  , 
pensation. 

Trade-mark— Deception  -         -     276  , 

^0  Tbade-mabk. 


COSTS— eon/tAued, 

Winding  up— Insurance  company — ^Marshal- 
ling -----  1 
See  Mabshallino.    L 

Witness— Cross-examination  •         -     288 

See  Costs  of  Witnxss. 
COSTS  in  LUVAOT— Irunocy  BeguUUion  Act,  1862 
(25  dt  26  Viot,  c,  86),  s.  ll—Inquiry  baeed  upon 
Report  of  CommimonerB — Order  for  Costs  out  of 
alleged  Lunatic's  Estate,']  Where  an  inquiry  as  to 
the  lunacy  of  a  supposed  lunatic  had  been  based 
upon  the  Beport  of  the  Commissioners  in  Lunacy, 
and  had  resulted  in  his  being  declared  of  sound 
mind,  the  Court  ordered  the  costs  of  the  proceed- 
ings in  kmacy  and  of  the  inqniry  to  be  paid  out 

of  the  supposed  lunatic's  estate.    In  re  C- (an 

alleged  Lunatic)       -         -         -         -     75 

COSTS  07  UKIJJIRY— Costs— Appeal  for— Inquiry 
— Costs  given  generally  by  Decree,  not  reserving 
further  Condderation—Stibsequent  Costs,"]  By  a 
decretal  order  specific  peiformance  was  decreed 
against  a  vendor ;  an  inquiry  was  directed  what 
damage  had  been  sustained  by  the  Plaintifis  by 
reason  of  the  acts  complained  of  in  the  bill,  anil 
the  Defendant  was  ordered  to  pay  the  costs  of 
suit ;  liberty  to  apply  being  given,  but  further  con- 
sideration not  being  reserved.  The  acts  com- 
plained of  by  the  bill  were— commencing  to  puU 
down  buildings  and  removing  the  materials,  nud 
cutting  and  carrying  away  the  crops  on  the  land. 
The  Plaintiff  carri^  in  a  very  large  claim  for 
damages  under  various  heads,  most  of  which  wero 
at  once  rejected  in  Chambers,  but  a  certificate  was 
made  (which  Vice-Chancellor  Bacon  refused  to 
vary)  giving  damages  for  pulling  down  buildings, 
and  also  under  four  other  heads.  The  Lords 
Justices,  on  appeal,  held  that  no  damao^e  was 
shewn,  on  the  ground  that,  under  the  pecaliar  cir- 
cumstances, pulling  down  the  buildings  caused  no 
damage,  and  that  the  other  heads  of  damage  were 
not  within  the  scope  of  the  inquiry.  The  Defen- 
dant subsequently  applied  for  the  costs  of  the  in- 
quiry, on  the  ground  that  it  bad  resulted  wholly 
in  his  favour.  This  application  having  been 
refused  by  Vice-Chancellor  Bacon: — Held,  on 
appeal,  that  the  Plaintiff,  though  unsuccesiful, 
was  entitled  to  the  costs  of  the  mquiry  so  far'  as 
they  related  to  pulling  down  buildings,  removing 
materials,  and  cutting  and  carrying  away  crops ; 
but  must  pay  all  the  other  costs  of  the  inquiry. 
Kbehl  v.  Pabk  -  -         .         .     334 

COSTS  07  WITNESS — Crnss-^xaminaiion—Gen. 
Ord,  bih  Feb.,  1861,  r.  19.]  The  Plaintiff  pro- 
duced a  witness  before  the  examiner,  and  de- 
manded the  expenses  of  his  production.  The 
Defendant's  solicitor  objected  to  the  amount,  but 
undertook  to  pay  what  should  be  found  due  upon 
taxation.  The  witness  was  then  sworn,  and  the 
cross-examination  proceeded.  The  Plaintiff  then 
applied  for  an  order  for  repayment  by  the  Defen- 
dant of  the  amount  paid  by  the  Pbintiff  to  the 
witness  for  his  expenses,  or  for  taxation,  and  pay- 
ment of  the  amount  found  due.  Vioe-Cbancellor 
Hall  considered  that  the  question  had  better  be 
left  till  the  hearing  of  the  cause,  and  declined  to 
moke  any  order: — Held,  on  appeal,  that  the 
matter  was  not  one  for  judicial  discretion,  but  that 
the  Plaintiff  was  entitled,  ex  debito  Justitiai,  to  an 
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00BT8  or  WrmSB— continued, 

immediate    order    for   taxation   and   payment 

RiCHABDS  9.  GODDABD  -  -  -       MS 

OO0T8  UKDEB  LAHBS  CLAUSES  ACT,  1846, 
•.  73—CatU  of  l^enant  /or  Life.']  A  tenant  for 
life  opposed  the  passing  of  a  canal  bill,  but  only 
obtained  the  inaerticn  of  some  clauses  for  the  pro- 
tection of  the  estate.  The  Land$  ClauiU  Ad  was 
incorporated  with  the  Act  when  passed.  After 
its  passing  the  company  took  part  of  the  settled 
estate  and  paid  the  money  into  Court.  In  the 
proceedings  for  osucitainin^  the  value  of  the  land 
taken,  the  tenant  for  life  hail  incurred  costs  be- 
yond what  the  company  were  liable  to  pay,  and  he 
presented  a  petition  for  x^yment  of  tliese  costs 
and  of  tlio  costd  of  opposing  the  bill  out  of  the 
fund.  The  Master  of  the  Kolls  having  declined 
to  make  any  order:— HcW,  that  the  Petitioner 
was  entitled  to  be  paid  out  of  the  fund  oil  costs 
properly  incurred  by  him  in  relation  to  the  pur- 
chase since  the  pnssing  of  the  Act,  but  not  any 
coats  of  opposing  the  bill  in  Parliament.  In  re 
Earl  op  Bcbkelet's  Wiu..  In  re  Gloucebteb 
AND  BEitKELKTCAXAL  Act,  1870     -  -       56 

S. Lands  Claueee  Act — Beinveainient  in 

Ixind — Funds  dealt  with  in  different  BrancJtee 
of  the  Court  —  Service  of  Petition  on  Incnm- 
hraneerg.^  Two  portions  of  a  settled  estate  had 
been  taken  under  the  Lands  Clauses  Act  by  dif- 
ferent corporations,  and  the  purchase-money  had 
been  paid  into  Court  and  deult  with  by  different 
brancLcti  of  the  Court.  It  being  desired  to  in\  e&t 
the  two  funds  together  in  the  purchase  of  land, 
two  ])ctitian8  were  presented.  Tlie  Court  allowed 
the  costs  of  one  only  as  costs  under  the  Act. — 
Where  a  petition  is  presented  simply  for  the  in- 
vestment in  land  of  money  paid  into  Court  under 
the  Lands  Clauses  Aef,  and  there  are  mortgages 
or  annuities  charged  upon  the  estate,  the  proper 
course  is  to  serve  tlie  mortgagees  or  annuitants 
with  a  copy  of  the  petition  and  40s.  costs,  with  an 
intimation  tliat  if  they  appear  they  will  be  liable 
to  pay  their  own  costs,  in  re  Gobb  Langton's 
Estates  -...._     888 

CBEDITO&— Debtor's  summons— Several  joining 

in  one  summons      -  .  -     878 

See  Dibtub's  Sukmonb.  5. 
— ^  Examination  of— Debtor's  simimons  -     869 

See  Debtor's  Souionb.  4. 
Xot  bound  by  composition       -        804,  808 

See  STATEJtENT  OF  Dkbtb.    1,  2. 

—  Wishes  of  majority — Company  -     618 

See  WncDiNG-cp  Petition.    3. 

CUEDITOB'B  DZED— Appointment  of  new  trustee 
/Sec  Tbvstee  Acts.    1.  [65 

OBIIIIKAI  PB0CESDIHO8— Injunction  to  re- 
strain -  .  -  •  64 
See  REffntAiKXKG  Cbucinal  Pbocxedikgs. 

CBOSS-SZAimrATIOH— Costs  of  witness  288 
See  Costs  or  Witness. 

—  Secretary  of  company   -  -  -     194 

See  PBODrcTioK  of  DocimBNTB.    1. 
CD8T0K  07  TKASX— Wharfinger's  certificates 

See  Vendob's  Lien  on  Gooda.  [491 

SAXAGXB— Proof  in  liquidation— Detinue  884 
See  Damages  in  DanNrE. 


DAXAOSS— 0(m<tJMl«<l^ 

Support  to  buikUngs     -         -  -     SM 

See  BrPFORT  to  Buildings. 
Undertaking  as  to— Beceiver  in  bankraptcr 

See  Injunction  in  Bankbuptct.  1.  [88S> 

DA1CA0SS  m  DSTDniZ— Creditor— JDe^tinie— 
Trover.']  Where  a  verdict  at  law  has  been  ob- 
tained for  £100  in  default  of  deliyery  of  a  chattt^i 
to  the  Plaintiff,  he  cannot,  before  issuing  execu- 
tion, be  considered  as  a  creditor  of  the  Defendiint 
for  the  £100.    Jn  rvScABTH-  -  -     284 

BEATH  OOTTPUD  WITH  A  COHTDrGXVCY — 

Marriage  Settlement  —  Construction  — Vesting  — 
Leaving  Issue— Death  in  Lifetime  of  Parents,'}  By 
a  marriage  settlement,  reciting  an  intention  to 
provide  for  the  husband  and  wife  and  their  issue, 
a  fund  was  settled  in  trust  for  the  husband  for 
life,  then  for  the  wife  for  life,  and  after  the  dc-atli 
of  the  surrivor,  if  they  should  leave  any  issue  w)k> 
being  daughters  should  marry  or  attain  twenty- 
one,  or  being  sons  attain  twenty-one,  to  transfer 
the  fund  unto  and  equally  among  all  sucb 
issue  when  they  should  attain  twenty-one.  or  Ims 
married,  if  a  daughter  or  daughters,  with  onoseut ; 
and  in  the  meantime,  and  until  the  said  issue 
should  attain  twenty-one  or  be  married  as  aibre- 
said,  to  pay  the  income  for  their  maintenance : 
Provided  always,  that  if  any  such  issue  as  afore- 
said iihonid  happen  to  die  before  they  should 
respectively  become  entitled  to  and  actually  re- 
ceive their  portions,  leaving  issue  of  their  respec- 
tive bodies  tliem  surviving,  then  buch  last-men- 
tioned issue  should  take  and  be  entitled  to  hi^, 
her,  or  their  father's  or  mother's  share  or  s1iart*s 
equally  among  them,  to  be  paid  and  transferred 
at  the  same  time  or  times  as  was  declared  con- 
cerning the  whole  original  trust-moneys  and  tho 
immediate  issue  of  the  marriage.  There  was  a 
gift  over  if  the  husband  and  wife  should  die  with- 
out leaving  any  issue  of  their  two  bodies  begotten, 
or  being  such,  they  should  all  die  before  they 
should  respectively  become  entitled  to  receive 
their  portions  and  without  leaving  issue.  Two  of 
the  four  children  of  the  marria|;e  died  infants  a:id 
unmarried  in  the  lifetime  of  their  parents.  Another 
attained  twenty-one  and  died  a  bachelor  in  tho 
lifetime  of  the  father,  and  the  fourth  attaine<l 
twenty-one  and  survived  both  parents  : — HM  (re- 
versing the  decision  of  HaU^  Y.G.),  that  the  repre- 
sentative of  the  child  who  attained  twenty-one  and 
died  in  the  lifetime  of  the  father  took  nothing  ; 
but  that  the  whole  fund  went  to  tho  survivor. — 
Woodcock  V.  Duhe  of  Dorset  (3  Bro.  C.  C.  o€9) 
explaineil.    Jeybs  r.  Savagb  -  -     666 

DSATH  IK  UFEmiZ  OF  PARSHIS         -     666 

See  Death  coupled  with  a  CoNnKQEKCT. 
DZBT — ^Fraudnlent— Liability  of  batiknipt      66S 

See  INJTNCTION  IN  Bankbuptct.    2. 
Not  ascertained — Retainer  by  executor  in 

respect  of     -         -         -         -       OS 

See  Rbtainkb  bt  Exbcctob. 
DEBTOBr-Arrest  of-Attacbment     78,  666,  658,. 

See  Abbest  of  Dbbtob.    1 — 4.         [681 
Compounding — ^Refusal  to  answer  inquiries. 

See  Resolution  fou  CoaiFO:irnoN.    1 .  {88 
—  Discharge  in  bankrnntcy  -       866,47^ 

See  Discuabqb  in  Bankbuptct.    1,  2. 
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BXBIOB'B  BUmCOVB  —  Bankruptcy —  Tr&ier-^ 
Owner  of  Phosphate  Mine^Bankruptey  Act,  1869, 
9.  6.  9ub-§.  6.]  In  order  to  constitute  a  debtor  a 
trader  within  the  Bankruptcy  Act.  18<K),  s.  6, 
anb-s.  6,  he  moat  be  a  trader  at  the  time  when  the 
debtor's  summons  is  serred. — The  owner  of  a  phos- 
phate mine  who  sells  the  phosphate  is  not  a  trader 
within  the  mecininfl:  of  the  bankruptcy  law.  Ex 
parte  ScBOMBtsia,    in  re  Schombbbo         -     178 

8. Bankruptcy  ^Praetiee^  Security— Ba- 
lance of  Prdhahilities  of  Be$uU  of  Action — Bank' 
rupiey  Act,  18G9,  ».  7.]  Where  a  debtor's  sum- 
mons is  ordered  to  stand  over  for  an  action  to  be 
brought,  and  the  Court  is  of  opinion  tJtat  the  pro- 
bability is  as  much  in  fuvour  of  the  success  of  the 
alleged  debtor  as  of  the  creditor,  the  Court  will 
not  order  security  to  bo  given.  Ex  parte  Tibner. 
In  re  Tubnsb  -  -  -  -  -     175 

8. Bankruptcy — Bankruptcy  Act,  1889, 

99,  6,  7,  8,  9.]  H.,  in  October,  1874,  was  served 
with  a  debtor's  summons  for  a  sum  alleged  by  C. 
to  be  due  to  him  on  the  balance  of  an  account. 
On  the  Ist  of  December  an  application  by  H,  to 
dismiss  the  summons  was  refused  with  costs,  on 
the  ground  of  a  defect  in  the  jurat  of  his  affidavit. 
€.  on  the  following  dny  presented  a  petition  for 
adjudication.  H.  gave  notice  to  dispute  the  debt 
and  the  act  of  bankruptcy.  On  hearing  the  peti- 
tion on  the  17th  of* December,  the  Registrar 
ordered  H.  within  seven  days  to  enter  into  a  bond 
with  two  sureties  for  £400  to  pav  what  C.  might 
recover  in  an  action,  and  stayed  proceedings  in 
bankruptcy  till  the  action  had  been  tried,  ^ven 
days  having  elapsed  withont  the  bond  being  given, 
C.  served  notice  of  motion  to  proceed  in  bank- 
ruptcy, and  on  the  hearing  of  the  motion  the  Be- 
gistrar,  without  entering  into  the  merit?,  adjudged 
H.  bankrupt : — Held,  on  appeal,  that  the  onler  for 
adjudication  was  wrong,  for  that  the  debt  not 
having  been  established  at  law,  it  was  the  duty  of 
the  Hegistrar  to  investigate  the  account  and 
decide  whether  a  debt  sufficient  to  support  an  ad- 
judication was  due.  Ex  parte  Habbib.  In  re 
Habbis  ------     884 

4. Bankruptry-'Proof  of  Debt—Bight  of 

Debtor  to  summon  Creditor  for  Examination  — 
Bankruptcy  Act,  1869,  s.  7.]  Where  a  debtor's 
summons  has  been  issued  and  the  debtor  denies 
the  debt,  he  has  no  absolute  right  to  require  the 
attendance  of  the  summoning  creditor  for  the 
purpose  of  examination.  Ez  parte  Babron.  In 
relBTiNG  -  -  .  -  -     268 

8. Several  Creditors  Joining  in  one  Sum^ 

moTis.]  If  several  creditors  unite  in  a  debtor's 
summons,  they  must  stand  or  fall  together ;  and 
if  a  petition  for  adjudication  of  bankruptcy  is 
fonnaed  on  the  summons,  they  must  all  join  in  it. 
Ex  parte  Kibo^.    In  re  Onblow     -  -     8^ 

Excessive  claims— Stayins;  proceedings   488 

See   Statikq   PBOCEEDiKoa   IN   Bank- 

BTJPTCY.     8. 

-^—  Non-compliance  with    -  -  -     867 

See  Pboteotbd  Dkauvo  with  Bakkbuft. 

—Appeal  from  part  of       -  -     880 

See  Appeal  fbom  pabt  or  Dbcbeb. 


JWBV—Faroels— Bfeteranoe  to  invoaiory  -     888 

See  Pabcelb  in  Dsed. 
DZFAVLTIHO  TBU8TZE — Attachment   against 
iSEM  Abbbst  OP  Debtob.    1.  [78 

SSPOSrr  BT   BAILWAY  COHPAXY— Payment 

out  of  Court — Vacation  business  -     641 
See  Vacation  Business. 
BEF08IT   07   DEEDS  — Bill  for  redemption— 
Dismissal     -  -  -  -     850 

See  FORECLOSUBE. 

DEPOSIT  OK  SALE — Vendor  and  Purchaser — 
Depoeit,  Forfeiture  of— Disclaimer  of  Purdutse 
by  Trustee  in  Bankruptcy — Bankruptoi/  Act,  1869, 
ss.  23,  2^— Vendor  entitled  to  Deposit!]  Where  n 
contract  for  sale  goes  off  by  default  of  the  pur- 
chaser, the  vendor  is  entitled  to  retain  the  de- 
posit.— By  a  contract  for  sale  of  real  estate  it  was 
stipulated  that  a  portion  of  the  purchase-money 
should  be  paid  immediately,  and  the  residue  ou 
tlie  completion  of  the  contract.  There  was  no 
stipulation  os  to  the  forfeiture  of  the  deposit  in 
case  the  purchase  went  off  through  the  pur- 
chaser's default  A fter  the  title  had  been  accepted 
the  purchaser  became  bankrupt,  and  the  trustee 
disclaimed  the  contract  under  the  23rd  section  of 
the  Bunl-ruptcy  ile£,  18C0,  and  culled  upon  the 
vendor  to  repay  the  depoaiit  .—Udd,  tliat  the 
vendor  was  entitled  to  retain  the  deposit,  h'x 
parte  Babrell.    In  re  Parnell     -  -     518 

DEXnnJS — Damages— Proof  in  liquidation    884 

See  Damages  in  Detinue. 
DEVISE— Specific  and  residuary     -  -     888 

See  Mabshaluno. 
DEVISEE— Alienation  by— Bights  of  creditor  567 

See  Fbavdulent  Devises,  Statute  of. 
Conversion  —  Compensation    under    Iri»]i 

Church  Act-  -  -  -     610 

See  Compensation  undeb  Ibisu  Cburcii 
Act. 
DISCHABOE  ni  BARKBUPTCT— Z^'^tiidah'ofi — 
After-acguired  Property — Besolutions  passed  for 
Benefit  of  Debtor— Bankruptcy  Act,  1869,  «.  125.] 
A  debtor  having  commenced  proceedings  for 
llquidatiou,  his  creditors  passed  a  resolution 
that  his  discharge  should  be  granted  to  hiiu 
on  his  paying  £4000  in  a  month,  and  giving 
a  bond  for  payment  of  £5000  more  to  the  trustee 
by  five  yearly  instalments.  In  default  of  pay- 
ment of  any  instalment,  the  whole  £5000  wos 
to  become  payable  at  once.  The  £4000  wa8 
paid,  the  bond  given,  and  two  yearly  iubtal- 
ments  paid  under  it,  but  default  was  made 
in  payment  of  the  third.  The  debtor  then  com- 
menced fresh  prooeedings  for  liquidation,  and 
presented  a  statement  of  accounts  shewing  a  large 
amount  of  debts  and  hardly  any  assets.  He  waa 
in  receipt  of  half-pay  as  a  retired  ofiioer  in  the 
army.  The  creditors  passed  a  resolution  that  tho 
affairs  of  the  debtor  should  be  liquidated  by 
arrangement;  that  until  full  payment  of  Ihu 
debts  the  debtor  should  pay  to  the  trustee  tho 
excess  of  his  income  above  £000  a  year ;  and  that 
as  soon  as  a  deed  had  been  executed  to  carry  tho 
above  resolutions  into  e&ct  the  debtor  should, 
without  any  further  resolution,  be  discharged 
from  the  debts.  The  trustee  under  the  former 
liquidation  proved  for  the  £3000,  and  vote<l  for 
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OliCHABOE  m  BAHK&TJPTCT— eontimied. 
the  resolutions  without  the  cousent  of  the  oom- 
mittee  of  inspection,  and  without  his  vote  the 
resolutions  would  not  liave  heen  passed.  The 
Begistrar  having  refused  to  register  these  reso- 
lutions '.—Held,  that  after  the  £4000  mentioned 
in  the  former  resolutions  had  been  paid  and  the 
hond  given,  the  future  property  of  the  debtor  was 
xeleased,  and  that  the  former  liquidation  was  not 
pending  so  as  to  prevent  the  debtor  from  institu- 
ting fresh  proceedings  for  liquidation: — Held,  also, 
that  the  trustee  under  the  former  liquidation  had 
•all  the  rights  of  a  creditor  for  £3000,  and  that  his 
vote  in  the  second  liquidation  was  etfectnal  whe- 
ther bis  voting  as  he  did  was  a  breach  of  trust  or 
not:  But,  held,  that  the  resolutions  under  the 
second  proceedings  were  manifestly  not  passed 
for  the  benefit  of  the  creditors,  but  for  the  sake  of 
discharging  the  debtor,  and  therefore  were  not 
binding  on  die-sentient  creditors,  and  that  on  this 
«oand  they  ought  not  to  be  registered.  Ex  parte 
Sm  WiLUAM  BuESELL.  Ill  re  Sib  Wiluax  Bus- 
jigff.T.      ««•.--.-     965 

8.  Joint  and  Separate  FsiatesSeparate 

Creditors  passing  no  Besoluiion  —  Sanhrupicy 
Act,  1869,  s,  I2b —  Sanlcruptcy  Rutes,  1870,  «, 
285.]  Where  proceedings  for  liquidation  have 
been  instituted  by  partners,  and  the  loint  credi- 
tors have  passed  a  resolution  for  liquidation 
and  appointed  a  trustee,  the  separate  estate  of 
«ach  partner,  as  well  as  ttie  joint  estate,  vests 
in  the  tmetee  so  appointed;  and  if  no  resolu- 
tion is  passed  by  the  separate  creditors,  the 
trustee  must  administer  the  separate  estate  ac- 
cording to  the  laws  of  bankruptcy.  In  such  a 
case  a  discharge  by  the  joint  creaitors  will  not 
operate  to  discharge  any  partner  or  his  separate 
estate  from  his  separate  debts.  Ebbs  v,  BorL- 
K0I8 479 

— •  Close  of  liquidation     -  -  -     490 

See  Close  or  Liquidatiov.  2. 
DISCHABOE  OF  SXTBiSTY— Principal  and  Surety 
— BiU  of  Exchange— 'Resolution  to  accept  Compo- 
sition from  Aeceptor^Discharge  of  Drawer— 
Bankruptcy  Act,  1869  (32  A  33  Vict,  c.  71),  ss, 
125, 126.]  Where  the  acceptor  of  a  bill  of  ex- 
change presents  a  petition  for  liquidation  or  com- 
position under  the  Bankruptcy  Act,  1869,  and  the 
creditors  pass  a  resolution  for  liquidation  or  com- 
position, we  acceptor  must  be  considered  as  dis- 
charged by  operation  of  law,  and  the  drawer  is 
not  thereby  discharged  from  his  liability.  In 
«uch  a  case  it  mttkea  no  difference  whether  the 
bill-holder  is  present  at  the  meeting  or  not,  or 
whether  ho  votes  in  favour  of  the  resolution  or 
against  it.  Megrath  v.  Gray  (Law  Bep.  9  C.P.  216) 
followed.  WiUon  v.  Lloyd  (Law  Bep.  16  Eq.  60) 
disapproved.  Ex  parte  Jacobs.  In  re  Jacobs    211 

DI80LAIKE&— Trustee  in  bankruptcy— Contract 
for  sale         -  -  -  -     612 

See  Deposit  on  Sale. 

DIflCBETIOK  OF  COUBT— Appeal— Giving  fur- 
ther time  ...  -  206 
See  Dismissal  fob  wakt  of  Pbo6bci;tiok. 

—  Staying  proceedings  in  bankruptcy  -  216 
See   Staying   Pboceedikos   ik  Bank- 

BtPTCY.      ^. 
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DISCBFnOV  OF  OOUBT— cofieintied. 

Taking  evidence  «/ra  tjocc 

See  Evidence  at  the  Heabing.    1. 
Order  directing  an  issue— Appeal    -     4fi7 

See  Issues  in  Chancebt  Suit. 
Winding-up  petition^-  -         -     470 

See  W indino-up  Petition. 

DIBKigSAI  FOB   WAHT  OF   PBOaBCUTIOH— 

Practice  —  Appeal  —  Discretion^  Where,  on  & 
motion  to  dismiss  for  want  of  prosecution,  the 
Judge  of  the  Court  below  has,  by  way  of  indul- 
gence, given  further  time  to  the  Plaintiff,  the 
Court  of  Appeal  will  not  interfere  with  the  order 
so  made  in  the  discretiou  of  the  Judge  of  the 
Court  below.  Sheffield  v.  Sheffield  -  206 
DISMISSAL  OF  BUIr— Bedemption  suit  -     256 

See  Fobeclosube. 
BOCVICBHT    OF   TITLE— Wharfinger's   certifi- 
cate   4»1 

See  Vendob's  Lien  on  Goodb. 

DOGTTMEnrS— Proof  of— Schedule  and  affidavit 
See  Evidence  at  the  Heabimg.  2.  [239 

Production  of       -         -         -     1^  ^® 

See  PBODrcTiON  of  Documents.    1,  2. 

DOTTBLE  INSOLVEHCY— Security  for  bills  of  ex- 
change -  -  198,405,631,088 
See  Seccbities  fob  Bills  of  Exchange. 
1,4. 

BBAWBB  OF  BILL  OF  ZZCEAHGE— Belease 
of  -----  211 
See  DiscHABOE  OF  Scbstt. 

DUBESS— Compromise— Apology  -  -     297 

See  Libel. 

EASEMEBT— Alteration  of-         -         682, 686 

See  Altebation  of  Easehent.  1,  2. 
U^BXmOV— Proof  of— Conduct,']  In  order  to  es- 
tablish a  case  of  election  by  conduct,  it  must  be 
shewn  that  the  person  bound  to  elect  bus  full 
knowledge  of  liis  rights,  and  acted  with  an  inten- 
tion to  elect. — ^Decision  of  Malins^  V.C,  affirmed. 
Wilson  v,  Thobnbury  -         -         -     239 

ELECTIOH    OF    BEMEDT— Execution    creditor 
— Action  against  sheriff— Bankruptcy 
See  Bankrcptoy  Jubisdiction.         [379 
EMBAHKMENT— Tidal  river— Access       -     679 

See  BiFABiAN  Owneb. 
EHOINEEE— Certificate  of— Fraud  -     616 

See  Bescibsion  of  Contbact.    2. 
EQUITABLE  XOBTGAOE— Bill  for  redemption 

See  FOBECLOSUBE.  [260 

EVIDENCE— Compensation  under  Lands  Clauses 

Act — Prospective  value     -  -     436 

See  Compensation  undeb  Lands  Clauses 

Act.    1. 

Costs  of  witness  -         -  -     288 

See  Costs  of  Witness. 
Debtor's  summons— Bight  to  examine  cre- 
ditor -----     289 
See  Debtob's  Summons.    4. 

Fresh  affidavits  after  evidence  dosed       862 

See  Adding  fbebh  Evidence. 

Judge's  notes     -         -         -         -      62 

See  Issues  in  Bakkbuftot. 
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Objection  to  taking  copies  of  affidavits    186 

8ee  COTTKS  or  Afudatits. 
Proof  of  documents  at  the  hearing  -     S89 

See  EviDKMCB  at  the  Hbabino.    2. 
Viva  Tooe,  at  the  hearing        -         -     117 

See  Eyiderob  at  thb  Hbabiho.  1. 
JSVIDJUiOE  AT  THE  TTKAUTIffO—  Witneee—Evi' 
den<»— Discretion'- Gen.  Ord.  5th  Feb,  1861, 
Bnle  Z—HoUUe  Witnue,']  Where  the  Judge 
below  has  refused  leave  to  have  the  evidence  at 
the  trial  takep  viva  voce,  the  Court  of  Appeal  will 
not  give  such  leave. — There  is  no  rule  that  a  wit- 
ness on  his  extimination  in  chief  before  the  ex- 
aminer may  not  be  treated  as  a  hostile  witness. — 
Wright  v.  Wilkin  (4  Jur.  (N.8.)  804)  observed 
npon.  Ohlsem  v.  Tbbrebo  -  -  -  187 
2.  Practice— Evidence — Proof  of  Hand- 
writing at  the  Hearing — DtBereiion  of  the  Court- 
Documents  scheduled  to  AMdavit — Proof  of— Elec- 
tion,"] The  Court  has  a  mscretion  whether  it  will 
allow  documents  to  bo  proved  at  the  hearing  under 
an  order  of  course  obtained  at  the  Bolls  Court- 
Where  a  party,  dnrin^  the  hearing  of  a  cause, 
obtained  an  order  of  course  to  prove  a  letter  in 
support  of  one  of  the  main  issues  in  the  cause,  no 
notice  having  been  given  to  the  other  side  of  his 
intention  tn  use  the  letter  in  evidence,  tlie  Court 
refused  to  allow  the  letter  to  be  proved. — A  docu- 
ment described  in  Plaintiff's  affidavit  of  documents 
as  "  Copy  of  a  letter  from  Plaintiff  to  Defendant," 
and  proauced  at  the  hearing,  cannot  be  read  by 
the  Defendant,  the  original  not  having  been 
proved. — SernbU,  that  no  documents  so  scheduled 
by  one  party  can  be  read  by  the  other  party  with- 
out regular  proof.  Wilson  v,  Thobmbubt  289 
XXGEPnonS  nOK  IXEBTOXS  AOT— Defaulting 

trustee         -         -      76,656,658,661 

See  Abbbst  or  Debtob.  1 — 4. 
ZZCESflIVS  AnOXSnnSKT  — Power— Bemote- 
ness — Power  to  appoint  by  Will — Absolute  In- 
terest."] Where,  under  a  special  power,  an  ap- 
pointment is  made  giving  an  invalid  power 
of  appointment  with  a  gift  over  in  certain  events, 
the  gut  over  is  not  invalidated  by  the  invalidity 
of  the  power.'^A  power  to  appoint  is  not  bad 
because  it  may  be  so  exercised  as  to  render  the 
appointment  void  as  being  too  remote. — A  power 
to  appoint  to  children  absdutely  may  be  exercised 
by  giving  a  child  an  estate  for  life  with  power  to 
appoint  by  will. — ^A  testator  gave  certain  property 
upon  trust  for  his  granddaughter  A.  for  life,  and 
alter  her  death  for  her  children,  or  some  of  them, 
as  she  should  by  deed  or  will  appoint.  A.,  by  her 
will,  appointed  one-fifth  of  the  fund  to  each  of 
five  chudren  (all  of  whom  were  living  at  tbe 
death  of  the  original  testator)  for  life,  and  directed 
that,  after  the  death  of  each  child,  the  share  in 
which  the  child  had  a  life  interest  should  be  held 
in  such  manner  as  the  child  might  by  will  ap- 
point, with  limitations  over  in  default  of  appoint- 
ment in  favour  of  the  survivors  in  diflerent 
events : — Beld,  a  good  exercise  of  the  power  uf 
appointment. — Phipson  v.  Turner  (9  Sim.  227) 
followed.— Decision  of  Lord  Bomtlly,  1M.B.,  af- 
firmed. Slabk  v.  Daktnb  -  -  -  35 
:  CLAIM— Debtor's  summons   -     458 

See  Statuig  Pbockedikgf. 


BXICUTIOV  CntlDITOB  —  Bankruptcy— Trader 
DAior— Notice  to  Sheriff  of  Liquidation  Petition 
—Bankruptcy  Act,  1869,  s.  87.]  Where  a  sherifiT 
has  sold  under  an  execution  the  goods  of  a  person 
who  is  not  evidently  a  trader,  aud  notice  of  the 
filing  of  a  liquidation  petition  is  given  to  the 
sheriff*  under  the  87th  section  of  the  Bankruptcy^ 
Ad^  1869,  it  should  give  such  information  to  the 
sheriff;  that  he  may  identify  the  debtor  with  the 
person  whose  goods  have  been  sold,  and  may  infer 
that  ho  is  a  trader*  Ex  parte  Sfoonbb.  In  re 
Smith   -         -         -         -         -         -     16ft 

2. Besoiuiian  for  Composition— Delivery 

of  Writ  of  Ji,  fa,  before  pasting  of  BeeohUion — 
Bankruptcy  Act,  1869,  s,  126.}    A  resolution  for 
composition  has  no  retrospective  effect  so  as  to 
invalidate  securities  obtained  by  a  creditor  in  the 
interval  between  the  filing  of  the  petition  and  the 
first  meeting  of  creditors. — A  oreaitor  sued  out  a 
writ  of  Ji,  fa,  and  delivered  it  to  the  sheriff*. 
Earlier  in  the  same  day  the  debtor  filed  a  petitioik 
for  liquidation  or  composition,  and  he  afterward? 
obtained  an  injunction  restraining  the  proceedings 
in  the  execution.    At  the  first  meeting  of  cre- 
ditors a  resolution  was  passed  to  accept  a  compo- 
sition : — Held  (affirming  the  decision  of  Bacon, 
C.J.),  that  the  creditor  was  entitled  to  proceed 
with    his   execution.    Ex  parte  Jqnbb.    In  re 
Jones    ------     66S 

Election   of  remedy — ^Action  against 

sheriff  -  -  -  -     879 

See  Banbbuftct  JtBiSDicmoir. 
EZECUTOB — Conversion— Compensation   money 

for  advowson  -  -  -     BIO 

See  Compensation  undeb  Ibish  Chubcu 
Act. 
Deceased  partner— Proof  in  bankruptcy  160f 

See  Pboof  against  Co-pabtneb.    2. 
— >  Garnishee  order  against  -  -     417 

See  Attachment  or  Debt. 
Parties  to  administiation  suit  «         -     461 

See  Fabtibb  to  Administbation  Scit. 
—  Bight  of  retainer  -         -         -       68 

See  Betaineb  bt  'Eolsovtor. 
EXHIBITB— Proof  at  the  hearing  -  -     289^ 

See  Evidence  at  the  Heabiito.    2. 

FIDTrOIABY  TJSLLTIO'S-Directors— Purchase  by: 
Trustees— Charges  of  Fraud— Costs,")  The  De- 
fendants, in  18&I,  were  four  of  the  directors  of  a 
joint  stock  bank.  In  that  year  resolutions  were 
passed  to  increase  the  capital  by  the  issue  of 
20,000  new  £50  shares,  which  were  to  be  offered 
to  the  old  shareholders  at  the  rate  of  one  new 
share  for  each  old  share  held  by  them,  each  allottee 
paying  for  each  share  £25  premium,  and  £5  as  a 
tii-st  call.  The  shares  not  taken  up  by  them  were 
to  be  disposed  of  by  the  directors  at  £30  premium. 
The  directors  entered  into  an  arrangement  with 
S.,  for  him  to  take  at  £80  premium  all  the  shares, 
not  taken  up  by  the  old  shareholders.  In  pur- 
suance of  this,  9778  shares  were  allotted  to  S,j. 
who  paid  only  £5  per  share,  it  being  arranged 
that  the  certificates  for  these  shares  should  be 
withheld,  that  the  bank  should  have  a  lien  on 
them  for  the  premiums,  and  that  no  transfer  from, 
him  to  any  purchaser  should  be  registered  till  the 
£30  per  share  on  the  shares  transferred  had  been- 
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FIBTrCIAXY  BSLATIOV— ^eonh'twed. 
paid.  8,,  being  unable  to  take  up  bo  many  sbares, 
applied  to  theDefemlants  to  relieye  him  of  eome 
of  them,  and  they  Eevcrally  took  from  him  con- 
Biderable  nnmbera  at  £30  per  ahare,  and  after- 
wards disponed  of  them  at  a  profit,  the  C^0  per 
rhare  being  paid  to  th'j  bank  at  the  times  when 
the  shazes  were  reflectively  revered  in  Uih  named 
of  pnichasers  I'—Udd  (affirming  the  decision  of 
Bacon,  YJC.),  that  the  Defendants  mart  respeo- 
tively  account  to  the  bank  for  the  profits  made  by 
them  respectively  by  sale  of  the  shares.— The  bill, 
which  was  filed  on  behalf  of  the  bank,  alleged  to 
the  effect  that  the  new  capital  had  been  created 
in  pursuance  of  a  scheme  formed  by  the  Defen- 
dants to  procure  its  creation,  not  for  the  purpose 
of  benefiting  the  bank,  but  with  the  view  of  them- 
selves becoming  possessed  of  some  part  of  it  fur 
their  own  bencSty.and  that  they  improperly  used 
their  powers  as  directors  for  allotting  shares  to 
J8.,  with  a  view  of  themselves  becoming  possessed 
of  them.  The  facts  on  which  the  relief  granted 
by  the  Court  was  founded  were  not  disputed,  but 
m  vast  mass  of  evidoioe  was  gone  into  on  the  sub- 
ject of  the  above  allegations,  for  which,  in  the 
opinion  of  the  Ck>urt  of  Appeal,  there  was  no  \ 
foundation.  The  bill,  though  prominently  putting 
forward  the  alleged  scheme  as  a  ground  of  relief, 
also  made  a  case  for  relief  on  the  ground  that  the 
transaction  was  a  purchase  of  trust  property  by 
trustees  i—Hdd,  that,  as  the  bill  made  a  case 
which  entitletl  the  Plaintiff  to  relief,  which  ease 
was  separable  from  the  case  of  fraud,  relief  must 
be  given ;  but  th»t  so  much  of  the  bill  ta  was 
founded  on  tiie  caso  of  fraud  ought  to  be  dis- 
vnisaed  with  costs,  and  that  the  decree  should 
give  the  Plaintiff  no  costs  of  the  rest  of  the 
suit    Pabker  «.  McKsmiA  -         -         -       96 

2. Director — A^ent — Dealings  with  Prin- 

^'pal—Coniributorfh-CaU.']  Before  the  formation 
of  a  company  for  the  purchase  of  certain  property 
the  vendors  agreed  with  H.  that  Ite  should  become 
41  director,  they  providing  him  with  the  forty  sliares 
necessary  to  qualify  him.  He  thereupon  signed 
the  memorandum  of  association  in  respect  of 
forty  shares,  and  became  a  director.  At  a  meeting 
of  oirectors  cheques  were  drawn  on  the  bankers 
of  the  company  and  given  to  the  vendors  in  pay- 
ment of  part  of  the  purchase-money.  One  of 
these  cheoues  being  for  the  same  amount  as  that 
-due  on  H.$  shares  was  g^ven  by  the  vendors  to 
M^  and  was  by  him  paid  in  to  his  own  bankers. 
He  then  drew  a  cheque  on  his  own  bankers,  and 
gave  the  cbeque  to  tbe  company  in  payment  of 
the  sum  due  on  his  shares.  The  company  was 
mfkerwards  ordered  to  be  wound  up :— iTeW,  that 
JS,j  being  a  director  of  the  company,  could  not 
retain  money  so  paid  to  him  by  the  vendors ;  that 
the  money  had  never  ceased  to  be  the  money  of 
the  company;  that  there  had  in  fact  been  no 
payment  by  H.  of  tbe  money  due  in  respect  of  the 
shares ;  and  that  he  was  liable  as  a  contributory 
in  respect  of  these  shares. — ^Decision  of  Matins, 
V.C,  affirmed— Ori^s  Case  (21  L.  T.  (N.S.) 
221)  disapproved  of.  In  re  Canadiak  Oil  Works 
CoKPORATioH.    Hay's  Cask-         -         -     693 

mUXAVCE— Option  of  purchase — ^Pre- 
mises insured  bv  lessor  -  -  886 
See  Oftiox  of  I'urchaeb. 


FIB8r  XmnTG  Oir  CSBSDIXOBS— Fnah  first 
meeting  -  -  .  -  88S 
See  MErnxa  or  Cbeditobs.    1. 

V0BJUSLOSUBJt--'MoHaage—Dismimttl  o/  BQSLJar 
U&dLempUtm^Kt^iiiMe  Mortgage  bg  depomt  of 
Deeds— CoHsoUdation  of  Mortgages.}  The  role 
that  the  dismissal  of  the  bill  in  a  redemption  suit 
operates  as  a  foreclosure  of  the  mortgage  does  not 
apply  to  an  equitable  mortgage  by  deposit  of  title- 
deeds.— A  mortgagor  filed  a  bill  for  the  redemp- 
tion of  a  legal  mortgage.  The  mortgagee,  by  his 
answer,  alleged  tmit  he  had  advaoc«i  another 
sum  of  money  on  the  deposit  of  the  title-deeds  of 
another  estate,  and  he  claimed  to  hold  both  estates 
till  both  debts  were  paid.  The  Plaintiff  amcinded 
his  bill  by  stating  the  allegations  made  by  the 
Defendant,  but  before  the  bill  came  to  a  heaiin;; 
he  obtained  an  order,  ex  parte,  dismissing  the  bill 
with  costs.  The  mortgagee  afterwards  contracted 
to  sell  both  the  estates,  and  then  filed  a  bill  for 
the  administration  of  the  estate  of  the  mortgagor, 
who  was  dead,  praying  for  permission  to  cany 
out  the  sale,  and  for  payment  of  his  whole  debt 
out  of  the  mortgagor's  estate: — Held  (affirming 
the  deciidon  of  Mail,  V.G^  that  the  equitable 
mortgage  was  not  foreclosed,  and  that  the  Plain- 
tiff was  entitled  to  the  relief  prayed  for.    Mab- 

SBALL  «.  ShREWSBUBT  .  -  .       fSO 

Decree — ^Delivery  up  of  deeds  -  -       12 

See    Purchase    ix)r   YALrs   wrrHorr 
Notice. 

FOEFJUTDBK— Deposit  on  sale      •  -     812 

See  Depobtt  cm  Sale. 
TBAVD — Agent— Bescission  of  contract    -     818 

See  Bbscissiok  of  Oortract.    2. 
Charges  of— Costs         -  -  -       96 

See  FrorciABT  Bblatioit.    1. 
Debt  based  on  fraud     -  -  -     668 

See  Injukction  iv  BAyKRUFTcr.    2. 
Purchase  for  value  without  notice     -       88 

See    PciiCHASE    fob    Value    without 
NoncE. 
Trade-mark — Deception  of  the  public — Costs 

See  Tbadb-maiul  [878 
Undue  inflnenoe           -         -         -       15 

^S^  Undue  Isfluekce. 

FEAtrDULBHTI  DSYIBEB,  STATUTE  OT—Beal 
Assets — AHenaiion  by  Devisee— EtptUdbUe  Mori- 
gage — Priority  over  Creditor  of  Tetialor — Tnutee 
—Breach  of  Trust— Charge  on  JSmstee's  beneficial 
InierestJ]  An  eouitable  deposit  with  memoran- 
dum of  charge  by  a  devisee  is  an  alienation 
which  pro  tanto  prevents  a  creditor  of  the  testator 
from  subsequently  obtaining  a  charge  on  the 
estate  as  assets  under  3  &  4  Wili  4,  c.  104.— 
Where  a  person  seised  in  trust  for  liimself  and 
another  in  common  in  fee  retains  the  entire  rents, 
the  debt  arising  in  fovour  of  tbe  co-tenant  will 
not  be  charged,  on  the  principle  of  Morris  v.  Lirie 
(1  Y.  &  C.  Ch.  380).  on  the  trustee's  beneficial 
interest  as  against  a  purchaser  without  notice 
from  him. — A  testator,  being  seised  of  a  house  in 
trust  for  himself  and  H,  as  tenent  in  common  in 
fee,  made  his  will,  by  which  he  devised  all  his 
real  estate  to  his  wife  in  trust  to  buy  herself  aa 
annuity,  and  subject  thereto  in  trust  for  his  two 
sons  equally.    The  testator  had  received  to  bis 
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J'KAUDUZJSRT  DSVIBX8,  STATUTX  OV—wntd. 
own  U0e  the  whole  of  the  reats  of  the  house,  and 
died  indebted  to  ^.  in  a  considerable  sum  on 
«ct«ount  of  her  share.  The  two  ions  deposited 
the  title-deeds  of  the  house  with  the  Plainttfis, 
Accompanied  by  a  memorandum  charging  their 
interests  in  tho  house  with  a  sum  of  money  ad- 
vanced by  the  PhdntifFs,  who  had  no  notice  of 
ir.*s  interest.  H.  afterwards  filed  a  bill  against 
the  real  and  personal  representatiyes  of  the  testa- 
tor, in  which  she  established  her  right  to  one 
moiety  of  the  house,  and  obtained  a  decree 
charging  the  amount  of  rents  due  to  her  on  the 
testator's  moiety  of  the  house.— Demurrer  to  bill 
by  Flaintifis  tu  establish  their  priority  over  H. 
overruled.— The  didum  in  Cbops  t.  Creuwdl 
<IiHW  Bep.  2  Ch.  112,  122)  followed.— Carter  v. 
Saaden  (2  Drew.  248)  disapproved.— Decision  of 
Mali,  V.C.,  reversed.    Britibh  Mutual  Ikvest- 

M EXT  COXPAHT  V.  SXABT        -  -  -       667 

7SAin>ULSHT  TBXFERXBCE—LiquidtUion  by 
Arrangement — App^iealion  by  a  Creditor  to  use 
the  Name  of  the  Truetee.']  Where  the  result  of 
recovering  property  alleged  to  have  been  delivered 
to  a  creditor  oy  way  of  fraudulent  preference 
would  not  be  for  the  benefit  of  the  creditors  at 
large,  but  of  an  individual  creditor  who  claims  a 
security  on  it,  the  trustee  ouvht  not  to  take  pro- 
ceedings for  the  recovery  of  tho  property  himself, 
nor  will  the  individual  creditor  be  allowed  to  take 
them  in  his  name.  Ex  parte  Goofeb.  In  re 
Zuooo    --..-.     510 

FUHB  IB  OOUET— Garnishee  order  against   417 
See  Attachmebt  of  Debt. 

•OASHISHZZ  OBDEB  -         -  -     417 

See  ATTAOHUEirT  of  Debt. 
OEVSRAL  OBBZB,  FEB.  1861,  r.  8        -     127 

See  EviDEXOB  at  thb  HEABura.    1 . 
r.l8        .....     288 

See  Costs  of  WriNESS. 
HOV.  1862,  rr.  2.  58     .         -         -     470 

See  WiNDiKG-up  Petition,    2. 
02HXBAL  BUIXS  DT  BAHXBUPTC7,  1870,  rr. 

67,68  ....     218 

See  Right  to  temdeb  Pboof. 
r.260 228 

See  Injunction  in  Bankbuftct.    1. 
r.266      ....  59,215 

See   Stating  Pbogeedikgs   in   Bank- 
bottcy.    1, 2. 
rr.  275, 806        -         -         -         -     681 

See  Meeting  or  Gbeditobs.    2. 
r.881      .         -         -         -        804,808 

See  Statbsient  of  Debts.    1,  2.  j 
r.285 479  j 

iSes  DiscHABGE  IN  Bankbuftct.   2.  I 

OBRBBAL  WOBBB— Easement  — Alteration  of 

condition  of  tenement        -         >     588  i 

See  Altebation  of  Easeusnt.    1.  j 

GIFT  TO  A  CLMBS  —  Deeiffnatio  Pereonarum^  ' 
VeraoM  excepted  by  Name^Nephews  and  Nieeee 
of  A.  living  at  his  Death,']    A  testatrix  gave  per-  , 
sonal  estate  in  trust  for  all  the  nephews  and 
nieces  of  her  late  husband  who  were  living  at  the 
time  of  his  decease,  except  A,  and  £.,  as  tenants 


GIFT  10  A  CLABB— continued, 
in  common.  Two  nephews,  who  would  otherwise 
have  taken  under  the  bequest,  died  before  tho 
testatrix,  one  before  and  the  other  after  the  will  ;— 
Held  (affirming  the  decision  of  MaUne,  V.O.),  that 
the  gift  was  to  a  class,  and  not  to  designated 
persons,  and  therefore  that  there  was  no  lapse, 
but  the  fund  was  divisible  among  those  of  the 
class  who  survived  the  testatrix.  Dimond  v 
BoerocK  -----     358 

HEIE— Mortgage  of  reversion         -  -     888 

See  UsuBious  Contbact. 

ULEQAL  COKPAHT— Unregistered  insuranco 
company  ....  542 
See  Mutual  Inbubance  Societt. 

ULEGAL  C0XFB0KI8E— Criminal  proceedins^s 
See  Libbl.  ^97 

ILLEGAL  POUOT— Marine  insurance— Names  of 

underwriters  ...     543 

See  Mutual  Inbubance  Socibtt. 
niPB0TBMBHT8— Combination  of    667,  675,  n. 

See  Infbinokhent  of  Patent.    1,  2. 
DfDEMHITT— Promoters  of  company        -     177 

iSee  Agreement  to  indemnift. 
IHFABT— Confirmation — Lady  just  of  age       15 

See  Undue  Influence. 
Contract  by— Batification       -         -     373 

See  Contbact  bt  Iitfant. 
IKFBIVGBMEHT  OF  TATEST— Combination— 
Sub-combination.']  A  patent  for  a  combination  of 
several  improvements  is'not  infringed  by  using  a 
combination  of  some  only  of  those  improvements. 
—Decree  of  Bacon,  V.C.,  reversed.— i/s<«-  v. 
Leather  (8  E.  &  B.  1004)  observed  upon.  Clabk 
V.  AoiE  -  -         -  -  .667 

8.  —  Combination  of  eome  out  of  aewral 
Improtemente.]  A  patent  was  taken  out  for  a 
brick-making  machine  by  which  the  clriy  was 
pressed  by  a  moveable  table  against  wires,  by 
which  it  was  cut  into  bricks,  and  the  bricics  were 
then  passed  on  to  a  moveable  board.  Another 
manufacturer  used  a  similar  moveable  table  and 
wires,  but  not  the  moveable  board  for  receiving  the 
bricks. — HM,  that  this  was  no  infringement  of 
the  patent.    Mubbat  v.  Clatton   -  675,  n, 

nrjUVCnOB— Bankruptcy  -  .        888, 658 

See  Injunction  in  Bankbuftct.     1,  2. 
Criminal  proceedings    -  -  -       64 

See    Kestbaining    Cbdhnal   Pboceeu- 

INGS. 

Injury  to  reputation      ...     i4j| 

See  Injubt  to  Reputation. 
light  and  air     -  .  .  .     288 

See  Light  and  Air. 
Nuisance— Misjoinder  of  owners  of  distant 

property        .  .         .  .     580 

000  MlSIOINDEB. 

Proceedings  in  Probate  Court  -         -     440 

See  BESTBAiNnra  PBocBSDiNas  in  Pbo- 

BATE  COUBT. 

'^-^  Publication  of  apology  -         •         ^     297 

£(00  Libel. 
Support  to  buildings— Mmerals        -     894 

See  SuPFOBT  to  Buildings. 
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UTJlTHCfTIOH' — continued. 

Trade-mark -Coftts— Deception         -     876 

Se6  Tbadb-mark. 

—  Violation  of  undertaking         -  -     450 

See  AOOOMMODATIOK  WOBKS. 

—  Waste— Sale  of  right  of  shooting        -     865 

SeeVfAsn. 

Ur JUVOnOK  W  BAHKBUPTCT— JW^titdo/um  hy 
Arrangement  —  Receiver  —  Taking  • '3^0Mewio»  of 
Debtors  Bimneae—UndertaJcing  (^  to  Damages— 
Banfcruptoy  Hule$,  1870,  r.  260.]  A  petition  for 
liquidation  having  been  preiiented,  a  receiver 
was  appointed  and  ordered  to  tako  possession  of 
the  fixtures  and  stock-in-trade  at  the  debtor's 
brewery ;  and  an  injunction  was  granted  restrain- 
ing a  mortgagee,  who  was  in  possession  of  the 
brewerv  under  a  bill  of  sale,  from  intermeddling 
with  the  chattels  in  the  brewery.  When  the  in- 
junction was  granted  the  receiver  and  the  debtor 
gave  undertakings  to  be  answerable  for  damages. 
The  mortg»igee  afterwards  established  his  title  to 
the  lirewery  and  the  chattels  in  it.  and  then  applied 
for  an  inquiry  as  to  damages  sustained  by  the  occu- 
pution  of  the  receiver :— If  «W>that  the  receiver  must 
be  treated  as  the  agent  of  tbe  creditors,  and  not  of 
the  mortgagee,  and  could  not  charge  the  mortgagee 
with  the  expense  of  carrving  on  the  business;  and 
that  he  was  liable,  under  his  undertaking,  for 
damage  for  deterioration  of  the  property,  and  for 
rent  for  use  and  occupation  of  the  fixtures  and 
stock-in-trade;  and  an  inquiry  was  directed  ac- 
cordingly.   Ex  parte  Wabwdx,    In  re  Joyce  8S8 

2.  Liquidatfon—Suit  in  Chancery— Debt 

based  on  Fraud— Beviwfir  against  Trustee.']  A. 
filed  a  bill  against  B.  praying  that  an  agreement 
might  be  cancelled,  and  a  sum  of  money  paid 
under  it  repaid,  on  the  gronnd  of  fraudalent  mis- 
representations by  B.  Before  the  suit  came  to  a 
hearing  B.  became  a  liquidating  debtor,  and  the 
suit  was  revived  sgainst  his  trustee.  The  trustee 
then  applied  to  the  Court  of  Bankruptcy  for  an 
injunction  to  restrain  the  suit  in  Chancery:— 
Held,  that  the  Plaintiff  had  a  right  to  prosecute 
his  remedv  against  the  debtor  personally  in  the 
suit,  notwithstanding  the  prooeedines  in  liquida- 
tion ;  and  the  injunction  was  refused.— The  Court 
of  Bankruptcy  will  not  restrain  proceedings  in  a 
suit  or  action  to  which  the  discharge  of  the 
debtor  in  bankruptcy  would  be  no  defence.  Ex 
parte  Cokxb.  In  re  Blake  -  -  -  658 
DIJUBT  TO  BBPUTATIOH— LfW— In/unct*ofi— 
Jurisdiction,}  This  Court  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel  as  such,  even  if 
it  is  injurious  to  property.— Order  of  HaU,  V.C, 
affirmed.— Diaron  v.  Bolden  (Law  Rep.  7  Eq. 
488)  and  Springhead  Spinning  Company  v.  Riley 
(Law  Rep.  5  Eq.  651)  overruled.  Pbttpentul 
AssuRANOB  Company  v.  Khott  -  -  148 
niQUIEY— Damages— Costs  of       -  -     884 

See  Costs  of  Inquiby. 
-^—Lunacy — Costs  -         -         -         -       76 

See  COBTB  IH  LUWAOY. 

IHSOUCENT  07  DSGBEE— Appeal  in  winding- 
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.    5««  ApPIAI.  IH  WniDING-UP. 

inSTALXEHTS— Money— Payable  .by— Bescifr- 
sion  of  contract       -  -  -     616 

See  BxaoxsnoM  or  Contbact.    2. 


mUXAVCX  OOXPAHT— Costs  of  winding-up— 

Fund  of  policy-holders      -         -        1 

See  Marshalling.    1. 
iJITEJITIOV  TO  XLECT         -         ^        -    839 

See  Election. 
IHTEBnRXKCE    WITH    KAVAGEMXHT    OF 
COHFAMY— Company— Directors  catting  a  Meet- 
ing—Jurisdiction.']   Where,  by  the  articles  of 
association  of  a  company,  the  directors,  and  in  the 
alternative  a  certain  portion  of  the  shareholder j, 
can  summon  a  meeting  of  the  company,  the  Court 
will  not  order  the  directors  to  summon  a  meeting 
for  the  general  purposes  of  the  company.— Order 
of  Malins,  V.C,  reversed.    MacDougall  v.  Gah- 
DINEB     ------     606 

nrVEHTOEY— Beferenceto  -  -         -    S22 

See  Pabcxls  in  Deed. 
I881JS8  in  BAHXXXrPICY — Bankruptcy— Prac- 
tice—Trial  of  Issue  before  Judge— Judge's  Notes  - 
Power  of  Court  of  Appeal  to  disregard  finding  of 
Judge— Bankruptcy  Act,  1869,  s.  72.]  Where  an 
iBsue  of  fact  has  been  tried  before  a  Judge  under 
the  72nd  section  of  the  Bankruptcy  Act,  1869,  sod 
the  Court  of  Appeal  is  furnished  with  the  Judge's 
notes  of  the  trial,  they  are  conclusive  as  to  the 
evidence  adduced  before  him,  and  the  Court  will 
not  receive  the  notes  of  a  shorthand  writer 
except  by  consent  of  both  parties. — ^The  Court  of 
Appeal  is  not  bound  to  accept  as  conclusive  the 
finding  of  the  Judge  on  the  trial  of  such  an 
issue.  Ex  parte  Gillebbamd.  In  re  8ide- 
botham  -----      5S 

ISSUES  in  CHAVGEBT  SUIT — Practice  ^Appeal 
from  Order  directing  Issues— Discretion  of  Court] 
An  appeal  will  lie  from  an  order  of  a  Judge  of  the 
Court  *of  Chancery  directing  an  issue  before  a 
jury ;  but  if  the  Court  of  Appeal  is  of  opinion  tliat 
there  is  really  a  conflict  of  evidence,  it  will  not 
interfere  with  the  discretion  of  the  Judge  in 
directing  an  issue.    Williams  v.  Guest    -    467 

JOnrr   and   SEPAEATX  estates  — Separate 

creditors — ^Duty  of  trustee  -    479 

See  DiscHABGE  in  Bankbuftot    2. 

JUSOSV  VOTES— Shorthand  notes — Evidence  08 
See  Issi'ES  in  Bankbxtptct. 

JUBISBIOnOV — Chancery — Injunction  against 
graut  of  administration      -  -     440 

See  Reotbaininq  Pboceedinos  in  Pro- 
bate COCBT. 

— —  Chancery — Restraining    criminal    proceed- 


ings 


64 


See  Restbaining  Cbiminal  Pboceedings. 

Interference  with  management  of  company 

Lw08 
See  Intebfebence  with  Hanagement  of 

GOMPANT. 

—  Partition — Sale  -         -         -  -     469 

See  Pabtition  Suit.    S. 

LAOHEB— Undue  influence— SetUng  aside  secu- 
rity     15 

See  Undue  Influence. 

LANDS  DrjTTBIOUBLT  AF7EGTEI)  -        486, 469 

See  Compensation  undeb  Lands  Clauses 
Act.    1—3. 
LASSLOBD  AHB  TENAET— Option  of  purchase 
See  Option  or  Pubghase.  [M^ 
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LAPBS—Gift  to  a  class         -  -         «-     S0$ 

See  Gut  to  a  Class. 
XBASE— Agent  for — ^Usiial  claims  -         -     8891 

See  AGfUEDf EMT  FOB  Lease. 
— —  Mines — Lunaiio—Oonyeraioa  -         -       79 

See  Ck>NyEB8ioir. 

XZATnrO  I88I7S— Death  in  lifetime  of  parents 

[656 
See  Death  coupled  with  a  Contin- 
GEvcr. 
XBOAL  XSTATB—Protection  by     -         -      88 
See    PoBCHASi    pob   Value    without 
KoncB. 
XEVZL  GBOBSnrCK— Eailwaj—Ohange  of  condi- 
tion of  land  -  -         -  .     686 
See  Altebation  of  Easememt.    2. 

UXESL^Sepeaied  PubUoaUon-^Ompromiee  of 
OrimineUProeeedinge—Dureee.']  The  proseoatois 
in  a  trade-mark  case  offered  no  evidence  against 
the  offender,  and  he  was  acquitted,  he  giving  a 
letter  of  apology,  with  authority  to  the  prosecutors 
to  make  such  use  of  it  as  they  might  tnink  neces- 
sary. The  prosecutors  published  this  letter  by 
lulvertisements,  and  continued  to  do  so  for  nearly 
iwo  months : — Held,  that  the  arrangement  as  to 
the  anologv  was  not  void  as  made  under  duress, 
-and  that  the  prosecutors  could  not  be  restrained 
from  continuing  to  publish  the  letter. — ^Where  an 
<jffence  is  of  such  a  nature  that  the  offender  may 
be  proceeded  against  either  civilly  or  criminally, 
there  is  nothing  iUegal  or  improper  in  a  compro- 
mise of  the  cruninal  proceeoingd  taken  against 
him. — Order  of  Malitu,  V.G.j  reversed.  Fishes  & 
CoMPANT  V.  Afollinabis  Compant  -         -     887 

Injunction  to  restrain  publication      -     148 

See  Injubt  to  Refutatioh. 
UXB — Breach  of  trust — ^Tenant  in  common    687 

See  Fbaudulemt  Dbvises,  Statutb  of. 
Solicitor  -..---     881 

See  Soucitob's  Liek. 
Solicitor-- Documents  -         -         -     840 

See  Fbodcctioh  of  Dooukbnts.    2. 
—  Vendor's— Shipbuilding  oontract  — Bill   of 

ezchaoge     -         -         -         -     406 

See  Secubtties  fob  Bills  of  Exgbabob. 
2. 

im  nnnSAVOI—Wmding-up— Proof  for  value 
of  policy       -  -  -  .     848 

See  Mutual  Cbedits. 
I2&HT  AND  Ant— iifie»0n<  lAghU--Enjoyment 
from  Time  immemonal—Eidargemeni  of  Windowe 
— Jfi/tmefum  or  Damages^  Preeeription  Act  (2  A 
S  Wm  4,  e.  71).]  In  a  suit  to  restrain  the  Defen- 
dant from  building  so  as  to  obstruct  the  Plaintiff's 
ancient  lights.  It  was  proved  that  for  a  period  of 
more  than  twenty  years,  extending  to  within  a 
very  short  time  before  the  bill  was  filed,  tliere  had 
.been  unity  of  possession  of  the  properties  of  the 
Plaintiff  and  the  Defendant,  but  there  was  no 
evidence  of  there  ever  having  been  any  unity  of 
title ;  and  it  was  proved  that  before  the  unity  of 
^possession  oommem^  the  access  of  light  to  the 
windows  had  been  enjoyed  as  far  back  as  living 
memory  went: — Held  (afirming  the  decision  of 
the  Master  of  the  Bolls),  that  the  Plaintiff  had 
•established  his  title  to  the  access  of  light,  by 

Vol.  X.— Ch.  8 


UOHT  AND  Am—oontinued. 
proof  of  enjoyment  from  time  immemorial,  inde- 
pendently of  the  stotuto  2  ft  3  Will  4,  c.  71;  for 
that  the  statute  does  not  take  away  any  of  the 
modes  of  claiming  easemente  which  existed  before 
its  passing  :—Held,  also,  that  the  iMt  that  some 
of  the  windows  had  been  considerably  enlarged 
did  not  tiJce  away  the  right  to  an  iigunction ;  and 
that  the  Plaintiff  ought  not  to  be  put  upon  the 
terms  of  re  iring  the  windows  to  their  former 
size.  Atksll.  v.  Gloveb  ^  -  -  888 
UMnXD  FUND— Insurance  company— Costs  in 

winding-up  ~  -         -         .         1 

See  Mabshaluno.    1. 
UQXTEDATION  BT  ABXAVOXiaaT— Close  of 

liquidation  -  -         -        478, 480 
"See  Close  of  Liquidatiok.    1,  2. 
Debt  based  on  fraud     -  -  -     868 

See  Liquidation  us  Bankbuftot.    2. 
Discharge  of  Debtor     -  -        866,478 

See  DiscHABox  m  Babkbuftot.    1,  2. 

—  Fraudulent  Preference  -         -         -     610 

See  Fbaudulkmt  Pbbfbbbnce. 

Meetmg  of  creditors— Fresh  first  meeting 

See  MxxTiNO  of  Cbkditobs.    1.       [888 

— -  Meeting  of  creditors— Begistration  of  resolu- 
tion -----  881 
See  MEEmro  of  Cbeditobs.    2. 

—  Proof  affainst  co-partner  -  -     180 

SeeFBooF  AGAnrar  Co-pabtnxb.    2. 
-—*  Proof— Damages— Detinue     -         -     984 
See  Dauaobs  ix  Dbtikub. 

Staying  proceedings  in  bankruptcy   68,  816, 

[468 
See   Statiko   Pbocbedikgs  tn  Bakk- 
buftct.    1,  2,  8. 

LUVACT— Conversion  of  luuatic's  real  estete  78 
See  CoNVXBsiOH. 

—  Costs  of  inquiry  as  to  lunacy  -         -       75 

See  Com  in  Luhact. 

—  Trustee  Act — ^Appointment  of  new  trustee 

SeeTRwmAoT.  1,2,3.     [66,878,878 
Settlement  by  lunatic — ^Proceedings  to  im- 
peach ...         -     188 
See  Svptlxmbnt  bt  Lunatic. 

Stop  order  by  assignee  of  next  of  kin        78 

Sm  Stop  Obdbb. 

MABABiBOOn  —  Company  —  Interference  of 
Court  ....     808 

See  Ihtebfibbnob  with  Manaobicbht  of 
Company. 

XAXIHSnnUBAVCE— Mutual  insurance  society 
See  Mutual  Insubancb  Sooibtt.      [6^ 

XABSEALLZVG^ — Winding-up— Imuranee  Cotn- 


panff—CoUe  of  BedUeing  Auete— Limited  Fund 
of  Pdlicy-hMeT^—l  A  8  Viet,  e,  110.]  An  insur- 
ance company  of  unlbnited  liability,  formed  under 
the  7  A  S  Vici  c.  110,  granted  policies  of  insur- 
ance, by  the  terms  of  which  the  insured  had  no 
claim  against  the  shareholders  beyond  the  amounts 
unpaid  on  their  shares.  The  company  was  ordered 
to  be  wound  up,  and  the  assets  of  the  company, 
including  the  full  amount  payable  on  the  shares, 
were  applied  in  paying  the  policv-holders  and  the 
general  creditors  pro  nUd;  and  the  balance  due 
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ICAMEAIJiZVO— eon^tfiued.  I 

to  the  general  creditors  was  caid  by  additional 
calls  on  the  shareholders : — MM  (amrming  the 
decision  of  the  Master  of  the  Bolls),  that  the  costs 
of  calling  up  the  nnpaid  capital,  as  well  as  the 
general  costs  of  the  winding-np,  must  be  borne 
wholly  by  the  shareholders,  and  that  no  part  was 
pa^rc^ble  out  dT  the  limited  fond  applicable  to  the 
dums  of  the  policy-holders.  In  re  Agbioultubist 
Gattlb  Ivsubance  Compant.  Ex  pari4  Official 
Manager        -         -         -         .         -        l 

2. Wm—Speeiflc  Devite^lteMuary  2>«- 

Wf0— 1  Vict.  0.  26,  t.  2i^C(»U-'Plaintiff,  a 
Beviteet  daiminq  dUo  unaiuecenfuQiy  ew  a  Orsottor.] 
A  residuary  devise  of  real  estate  is  still  spedflo 
notwithstanding  the  24th  section  of  the  WiU$  Act, 
Therefore,  where  the  personal  estate  of  a  testator 
is  insufficient  for  the  payment  of  his  debts,  the 
spcNcific  devisees  must  contribute  rateaUv  with  the 
reriduarv  devisee. — ^The  decision  in  nwMman  v. 
Frwr  (LAW  Rep.  8  Ch.  420)  on  this  point  followed. 
— The  decision  of  Baeony  V.C.,  reversed. — The 
Plaintiff  in  an  administration  suit  was  a  specific 
devisee,  and  also  claimed  to  be  a  creditor  of  the 
tMtator.  His  title  as  devisee  was  admitted,  but 
he  failed  to  establish  his  claim  as  a  creditor : — 
Hddf  that  he  must  pay  the  costs  of  his  unsuocess^ 
ftd  attempt  to  establish  his  claim  as  a  creditor. 
Lanoefield  V,  loGULDnr      -         -         -     186 

mmfO  07  CBZDIT0X8— XigtitcZcUum-— Potoer 
to  call  fresh  first  Meeting,"]  A  debtor,  who 
was  a  member  of  a  partnership  firm,  filed  a 

Setition  for  liquidation.  In  the  statement  pro- 
need  by  the  debtor  to  the  first  meeting  of  his 
creditors,  he  made  no  distinction  between  his  joint 
and  separate  debts  and  assets.  The  creditors 
passed  a  resolution  for  liquidation,  but,  by  reason 
of  the  irregularity  of  the  debtor's  statement,  the 
resolution  was  not  registered.  The  debtor  then 
obtained  an  order  to  summon  a  fresh  first  meet- 
ing : — Held,  tlfat,  inasmuch  as  no  valid  resolution 
could  have  been  passed  at  the  meeting,  and,  con- 
sequently, the  creditors  had  had  no  opportunity  of 
expressing  their  opinion  as  to  a  liquidation,  the 
Court  was  iustified  in  permitting  a  fresh  first 
meeting.— JEb  parte  CM  (Law  Rep.  8  Ch.  727) 
explained. — Ez  parte  Cockayne  (Law  Rep.  16  £q. 
218)  approved.    Ex  parte  Gibbs.    In  re  Weiib 

[882 

S. Liquidation — Begistration  of  Besotu- 

tions — Offer  of  Composition  refused — Besolution 
not  reduced  to  Writing  —  A^oumment  of  Meeting 
— Offer  accepted  at  adjourned  Meeting — Bank- 
ruptcy Act,  1869  (32  A  88  VicL  c.  71),  ss.  16 
(nfb-M.  7,  8),  126— Bdnikn^ptoy  Bules,  1870,  rr. 
275, 295.1  At  the  first  meeting  under  a  liquida- 
tion petition  the  debtor  offered  a  composition. 
His  solicitor  took  the  votes  of  the  creditors  and 
found  that  the  requisite  majority  in  favour  of  it 
could  not  be  obtained,  but  the  question  was  not 
formally  put  from  the  chair,  nor  was  any  resolu- 
tion reduced  into  writing.  A  resolution  to  ad- 
journ the  meeting  was  then  carried,  and  at  the 
adjourned  meeting  the  debtor's  offer  was  accepted, 
and  the  resolution  to  accept  it  was  duly  confirmed 
at  the  second  meeting.  The  resolution  for  ad- 
journment was  written  and  signed,  and  filed  with 
the  proceedings : — Hdd  by  the  Chief  Judge  (re- 
'Tsing  the  decision  of  a  Oiunty  Court  Judge), 


mUTUfO  OF  CSSBrSOBB—eontinued. 

that  the  Court  could  have  no  regard  to  any 
resolntion  which  was  not  written  and  signed,  and 
that,  consequently,  the  resolntion  accepting  the 
composition  was  valid,  and  must  be  registers  : — 
Held,  on  appeal^  that  the  adjournment  and  all 
the  subsequent  proceedings  were  invalid,  th& 
offer  having  been  rejected  by  the  first  meeting. 
Ez  parte  Till.    In  re  Ratcliffk    -  -     681 

Refusal  to  pass  resolntion         -         -    471^ 

iSoe  DiscHABOB  IN  Bakkbuftot.    2. 

Country— Words  of  petition   -         -     61S> 

See  WiKDiNO-iJF  PBTinoN.    3. 

XSKHVO  OV  BHASSHOLDEBS— Jurisdiction  of 
Court  to  order  meeting  to  be  held  606 
See  Intebfebence  with  Makaoement 

OF  COMPAKT. 

UHB — ^Lease  of— Lunatic — Conversion  -  79 
See  Convebsion. 

—  Phosphate — Trading — Bankruptcy   -     17^ 

See  Debtob's  Summons.    1. 

MuijKkALS— Injury  to  buildings  on  surface  891 
See  Btjfpobt  to  Buildings. 

—  Lands  taken  by  corporation — ^Parliamentary 

notice  -         -         .         •       92 

See  MonoN  to  set  aside  Awabd. 

lOHIHO  LEASE— Usual  clauses  -  -  682 
See  Agbbement  fob  IiBAsb. 

XnJOIHBEB — Nuisance — Injunction — Form  of 
Decree — Costs."]  The  owners  of  distinct  proper- 
ties joined  as  Plaintiffs  in  a  suit  to  restrain  a 
nuisance.  The  Court  considered  that  a  sufficient 
case  of  nuisance  had,  in  the  case  of  tlie  first 
Plaintiff,  not  been  made  out,  but  in  the  case  of 
the  second  Plaintiff  had  been  made  out.  A  de- 
cree was  made  for  an  injunction  so  far  as  regarded 
the  second  Plaintiff,  and  for  the  Defendant  to 
pay  him'hiB  costs ;  the  bill  as  regarded  the  first 
Plaintiff  to  be  dismissed,  and  the  costs  occasioned 
by  the  addition  of  the  first  Plaintiff  to  be  de- 
ducted from  the  costs  so  to  be  paid  by  the  De- 
fendant.— Decree  of  Bacon,  Y.C,  varied.  Uxfbe- 
viLLE  V.  Johnson       -         -         -         -     580 

XIBTAKB— Composition  with  creditors — State- 
ment of  debts  -  -  -  304. 
See  Statement  of  Debtv.    1. 

—  Name  of  company        -         -         -     470 

See  WiNDiHG-up  Petition.    2. 

—  Omission  to  register  contract  for  paid-up 

shares  -         -         -         -     157 

See  CoNTBACT  fob  paid-up  Shabes.    1. 
— —  Value  of  estate  sold     ...     4M. 

See  Specific  Pebfobxance  with  Com- 
pensation. 
KOBTeAeS— Building  society       *         -       41 

See  Building  Sooiett. 
Equitable — ^Alienation  by  devisee     -     667 

See  Fbaudulent  Devises,  Statute  of. 
Equitable — Foreclosure — Effect  of  dismisaai 

of  redemption  suit  -         .         -     S60 

See  FOBEOLOSUBE. 

^— -  Lands  taken  under  Lands  Clauses  Act — 
Service  on  mortgagees— Costs  -  828 
See  Costs  undeb  Lands  Clauses  Act.  2. 
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1COBTOA0X— ooiiltntteii. 

Policy  6f  insurance— SetK^—WiDding-np— 

Bankruptcy-  -  -         -     648 

See  Mutual  Gbedits. 

Begiater  county  -         -         -        g 

See  ToBKSHiBE  Beoxstry  Act. 

Bevenion— Expectant  heir    -         -     889 

See  UsuBxous  Gomtbact. 

XOnOV  TO  XITFOSCX  OOXVSOiaSS     .     684 

See  CoMPBOMisi,  how  kkfobcbd. 

XOnOV  10  SET  ASIDX  AWAXD-^AfbHration 
— TivM  for  Complaint — Notice  of  MoHon — Por- 
liamentary  Notice — Extent  of  Land  taken — Mine" 
rale  under  Land—Waterwork$  Clauees  Act,  1847 
(10  Viet.  e.  17),  $,  18.]  Where  a  submission  to 
arbitration  has  been  made  a  rule  of  the  Court  of 
Chancery,  serrice  of  a  notice  of  motion  to  set 
aside  the  award  is  a  complaint  within  the  meaning 
of  9  &  10  Will.  3,  c.  15,  s.  2,  and  is  in  time,  al- 
though the  motion  will  not  be  heard  until  after 
the  time  limited  by  the  Act. — A  corporation 
served  the  usual  notice  on  a  landowner  before 
fipplying  to  Parliament  for  power  to  take  his  land. 
The  Ac^  when  obtained  gave  them  power  to  take 
more  of  his  land  tbnn  was  described  in  the  notice : 
— Held,  that  the  corporation  was  not  prevented 
from  taking  more  land  thun  was  described  in  the 
notice  i—Ueld,  that  under  the  circumstances  the 
corporation  were  not  obliged  to  take  the  mines 
anil  minerals  under  the  land  taken  by  them. — 
— Decision   of  MaXiMt  V.C.,  affirmed.     In   re 

COBrOBATION  OF  HUDDXBSFIKLD  AMD  JaOOMB      98 

muTuAL  CBEDin — Bankruptcy— Set-off— Life 
Aeeurance  Company  in  proeese  of  Winding  up— 
Eetimated  Value  of  Fchcy — Money  advanced  on 
PoUcy— Bankruptcy  Act,  1869,  «.  39.]  A  policy- 
holder in  a  life  assurance  company  borrowed 
money  from  the  company  on  his  policy.  Before 
the  death  of  the  assured  the  company  was  wound 
up,  and  an  estimated  value  was  put  upon  the 
policy.  Afterwards  the  policy-holder  filea  a  peti- 
tion for  liquidation,  and  a  trustee  was  appointed. 
The  official  liquidators  of  the  company  proved 
against  the  estate  of  the  policy-holder  for  the 
amount  advanced  to  him,  and  the  trustee  claimed 
to  set  off  the  estimated  value  of  the  policy : — 
Sdd,  that  there  were  no  mutual  debts  or  mutual 
dealings  within  the  89th  section  of  the  Bank' 
ruptey  Act,  1869,  and  that  no  set-off  could  be 
allowed.     Ex  parte  Pjucb.    Li  re  Lahkbstbb 

[648 

XUTXTAL  mUXAVCB  800IETY — Company- 
Marine  Luuranoe — Namee  of  Underwrilers—SO 
VieU  c.  23,  s.  7 — Winding^p— Illegal  Company 
— Aeaociation  for  Gain — (hmpaniee  Act,  1862,  s.  4 
— Delay.']  By  the  rules  of  a  mutual  marine  in- 
surance association  formed  in  1867,  the  members 
sevemlly  and  respectively  agreed  to  insure  each 
other's  ships  for  a  year  from  the  day  named  as 
the  commencement  of  the  risk.  The  two  managers 
were  to  sign  the  policies,  and  their  signatures- 
were  to  bind  the  members  as  if  e^ich  member  had 
signed.  The  premiums  were  to  be  paid  in  ad- 
vance, losses  «er6  to  be  paid  out  of  the  reserved 
fund  thus  created,  and  if  it  proved  insufficient,  the 
members  were  to  contribute  the  deiiciency  pro 
rata  oooording  to  the  amounts  for  which  they 


XUTUAL  DISUBAHCS  BOCSXIY^-continued, 
were  insured.  The  managers  were  authorized  to 
issue  policies  to  members  for  periods  less  than  a 
year,  or  for  special  risks  either  in  time  or  voyage 
policies  at  special  rates  of  premium,  to  which  the 
reserve  ftind  should  in  no  way  apply.  The  asso- 
ciation was  not  registered  or  incorporated,  and 
persons  became  members  by  effecting  a  mutual 
policy.  Its  policies  were  signed  only  by  the 
managers  **  per  procuration  of  the  several  mem- 
bers of  the  Arthur  Average  Association  for  insur- 
ing each  other's  ships."  The  managers  issued 
special  rate  policies  to  a  large  amount  to  persons 
who  had  not  taken  mutual  policies.  In  1870  an 
order  was  made  for  winding  up  the  association. 
H,  d:  Co.,  who  were  holders  of  special  rate  poli- 
cies, but  had  not  taken  out  any  mutual  policies, 
were  found  creditors  to  a  large  amount  on  then: 
si)ecial  rate  policies.  On  an  application  by  a  con- 
tributory to  vary  the  certificate  by  expunging 
their  debt  :—HM,  by  the  Blaster  of  the  Bolls  ( 1 ). 
that  the  association  came  within  the  Companies 
Ads,  1861, 8. 4,  and  ought  to  have  been  registered ; 
that  it  was  therefore  an  illegal  company,  and  that 
an  order  for  winding  it  up  ought  not  to  have  been 
made,  but  that  this  objection  could  not  be  enter- 
tained on  the  present  application : — (2.)  That 
the  policies  of  H.  ds  Co.  were  void  under  30  Vict 
c.  23,  s.  7,  because  they  did  not  specify  the  names 
of  the  subscribers  or  underwriters :— <8.)  That- 
those  policies  were  also  void  as  being  uUrd  vires, 
for  that^the  rules  only  authorized  the  managers  to 
issue  special  rate  policies  to  persons  who  were 
already  menCibers  by  having  taken  out  policies  of 
mutual  insurance :— J7e2d,  on  appeal,  that  the 
policies  were  void  for  non-compliance  with  30 
Vict,  c  23,  s.  7.     In  re  AsTHrB  Average  Asso-  ' 

CIATION    VOB    BbITIBH,    FoBEION,   AND    COLONIAL 

Suin>.    Ex  parte  Habgbovk  &  Co.  -     642 


KXPHXW8  AHD  HIXGS8— living  at  death  of  A. 
See  OiVT  TO  A  Class.  [858 

HZXT  nmB— Settlement  by  lunatic    -     188 
See  Sjettlembnt  by  Lunatic. 

HSXT  OF  Kni>-Injunction  against  grant  of  ad- 
ministration -  ...  440 
See  Bestbaixiho  Pboobedinos  in  Pbo- 
bate  Coubt. 

Lunatio~8top  order     -         -         -       78 

See  Stop  Obdkb. 


nW  18811X8— Adding  fresh  evidence 
See  Addiko  fresh  Evidence. 


.     362 
-     168 


KOnCZ— Act  of  bankruptcy 

See  ExEOUTioN  Cbeditor.    1. 

—  Act  of  bankruptcy — Protected  transaction 

[867 
See  Pbotbcied  Dealing  with  Bank- 
rupt. 

— ^>  Application  to  Parliament— Extent  of  land 
taken-         -  •  -  -       82 

See  Motion  to  set  aside  Awabd. 

Begistcr  county  -         -    •      .         -        8 

See  TOBKBHiRE  Beqisfrt  Act. 

mrXBAHCB— Misjoinder  of  owners  of  distinct  pro- 
perties ....  580 
See  MiBJOiNDEB. 
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O7TI0ir  OV  mORAMK-^Lafidlord  and  Tenani^ 
Fire  Innirance,']  Under  the  terms  of  a  lease  the 
tenant  was  boand  to  insure  against  fire,  and  had 
an  option  of  purchasiDfr  the  property.  He  insured 
in  a  snflScient  sum.  The  premises  were  damaged 
by  fire,  and  it  then  appeared  that  the  landlord 
had  a  policy  on  the  premises  in  another  ofiloe,  of 
which  the  tenant  haa  no  notice.  The  two  offices 
apportioned  the  amount  of  loss  between  the  two 
policies,  and  the  landlord  received  what  was  thus 
payable  under  the  policy  effected  by  him.  The 
tenant  shortly  after  the  fire  gave  notice  to  exercise 
his  option  of  purehase,  and  proposed  that  the  in- 
surance moneys  under  both  policies  should  go  in 
part-paymentof  the  purchase-money.  The  land- 
lord claimed  to  retain  for  his  own  benefit  the 
money  received  under  the  policy  effected  by  him, 
and  insisted  on  the  money  under  the  other  policy 
being  applied  in  reinstating  the  premises,  and  on 
the  tenant  dedining  tojdo  this,  brought  ejectment 
sgainst  him:-fleM,  that  the  landlord  was  not 
entitled  to  retain  for  his  own  benefit  the  moneys 
received  under  the  policy  effected  bv  him,  nor  to 
insist  on  ^e  moneys  being  applied  in  reinstating 
the  property  after  the  tenant  had  ezeroised  his 
option  of  purchase.  Bbtnabd  v.  Abkold  -  886 
QBDZE— recree  and  order  on  motion  drawn  up 

together— Appeal  -         ^         -     880 

See  Appeal  pbom  pabt  or  Dbcbse. 
— —  Inrolment  of  winding-up        -         -     816 

See  Appeal  in  Wuhjiko-up. 
Issue  before  jury— Appeal      -         -     467 

See  Issues  in  Ohancert  Si  it. 
^—Supervision— Wishes  of  creditore       -     618 

See  WiVDiKO-UP  Petition.    S. 
Winding  up       -         -  -188,470,618 

See  Winding-up  Petition.    1, 2, 3. 

PAID-VP  ffT^^^JM — Ck>ntract  for— ^mpanies  Act, 
1867,  s.  21    -  -  -         167,614 

See  OoNTRACT  FOB  PAID-UP  Shabbb.    1,  2. 

—  Director-Profit  by       -         -  -     698 

See  FiDuciABT  Relation.    2. 

PABCELB  IV  VESD—Re/erence  to  QmUmipa- 
raneoiu  Invetdarf— Enlarging  Operation  of  Deed."] 
A  mortgage  of  a  foundry,  with  the  engines, 
fixtures,  machinerv,  tools,  and  working  plant 
therein,  described  tne  chattels  assigned  as  being 
'^more  particularly  enumerated  and  specified 
in  an  inventory  of  even  date  herewith,  to  be 
signed  by  the  parties  hereto^  and  read  and  con- 
strued as  forming  part  of  these  presents."  The 
deed  contained  no  mention  of  stock-in-trade.  The 
inventory,  which  was  signed  by  the  mortgagors 
on  the  same  day  as  the  deed,  extended  over 
twentv-one  pages.  The  first  twenty  pages  con- 
tained, a  detsiled  description  of  the  engines  and 
other  chattels  which  were  mentioned  under 
general  heads  in  the  deed.  At  the  bottom  of 
page  20  was  this  clause:  "The  stock-in-trade 
consists  of  bolts,  brass  work,  wrought  and  cast 
iron  work,  brass  and  other  work,  both  finished  and 
in  preparetion."  And  at  the  top  of  page  21  were 
these  words:  **Also  all  cast  and  wrought  iron, 
steel,  timber,  and  all  other  stock-in-trade  in  and 
upon  the  before-mentioned  foundry,  workshops, 
and  praniaes.*'  Then  came  this  clause :  *'  llie 
contents  of  the  twenty  preceding  sheets  is   a 


PABCBU  IV  WnSD—eoniinued. 
complete  and  exact  inventory  of  the  fixtures, 
machinery,  utensils,  and  things  in,  upon,  or  about 
the  foundry  mortgaged  by  us  this  day."  Thia 
was  immediately  followed  by  the  signature  of  the 
mortgagors : — HM  (aflSrming  the  decision  of  the 
Chief  Judge),  that  the  stock-in-trede  was  not  in- 
cluded' in  the  mortgage.  Ex  parte  Jabdine. 
Jn  rsMollANUB  -  -  -         -     818 

PABTIS8  TO  ADlQVmfiATIOV  SUIT— Pnu^tee 
—One  Executor  not  a  Party  to  the  Suit— 15  &  16 
YidL,  e,  86,  s.  42,  rr.  1,  6.]    A  testator  appointed 
three  executors,  and  made  his  exeoutora   and 
two  o^er  persons  his  residuary  legatees.    All 
the  executon  proved,  and  one  of  them  filed  a  bill 
for  the  administraticni  of  the  estate,  and  for  a  par- 
tition, to  which  another  of  the  executora  was 
made  sole  Defendant.    The  remaining  executor 
and  also  the  other  two  residuary  legatees  were 
served  with  a  copy  of  the  decree : — HM,  that  the 
bill  could  not  be  sustained  without  msJang  the 
remaining  executor  a  party  Defendant.    Latch  v. 
Latoh  ------     464 

PABTinOV  mm—SaU^PaHition  Act  (31  <fr  .S2 
Viet,  e.  40).  t.  d—Certifieate— Further  ConHdera- 
tion.jl  A  decree  in  a  partition  suit  directed  in- 
quiries as  to  the  persons  interested,  and  whether 
a  sale  would  be  more  beneficial  than  a  partition, 
and  if  so  found,  directed  a  sale.  The  sale  took 
place  before  the  certificate  was  made:— ^<p|d, 
(affirming  the  decision  of  JBacon,  Y.G.),  that  the 
purchaser  was  entitled  to  be  discharged,  but  that 
the  decree  was  not  wrong  in  directing  a  sale  with- 
out reserving  further  consideration.  Powell  9. 
Powell  -----     iso 

S.  Sale— Partition  Ad^-91  A  fl2  ViH. 

e.  40,  f .  b—Sah  of  Share  hy  VaUtation.']  Where  in  a 
partition  suit  one  of  the  part  owners  asks  for  sale 
and  others  ask  for  partition,  the  Court  has  not, 
under  81  A  82  Yict  c  40,  a  5,  power  to  order  that 
the  part  owner  who  asks  for  a  nle  shall  sell  to  the 
others  his  share  at  a  valuation,  and  to  order  that 
a  partition  amongst  the  otben  shall  then  be  made. 
Decree  of  the  Master  of  the  Bolls  varied.  WiL- 
UAMS  r.  Games  ....     S04 

8.  Partition  Act  (31  A  32  VieL  e.  40), 

ft.  8,  ^—Decree— Compuleory  ^SaJeJ]  In  1804  a 
decree  was  made  for  a  partition,  liberty  being 
given  to  cany  in  proposau  for  a  sale  before  the 
commission  should  be  issued.  No  commission  was 
issued,  and  after  the  Partition  Act  of  1868  had 
come  into  operation  a  supplemental  bill  was  filed 
praying  for  a  sale  or  a  partition  i—Held,  that  the 
rights  of  the  parties  under  the  decree  were  not 
taken  away  by  the  Partition  Aety  and  that  tUe 
CJourt  had  not  now  power  to  compel  a  sale. 
—Decree  of  ^ooon,  Y.O.,  affirmed.    Pbvob   v. 

Pbtob 469 

PABmBSHIP— Bankruptcy— Proof  by  execu- 
tors of  deceased  partner  -  *  160 
iSSM  PBOOF  AOAINVr  0)«pabtneb.  2. 
——  Bankruptcy — ^Unregistered  company — Proof 
by  liquidator  against  banlmipt  contri- 
butory -  -  -  -  48 
See  PBOor  against  Oo-pabtnex.  1. 
— *-  Debt  by  deceased  partner — ^Betainer  of  assets 
by  surviving  partner  -  -  68 
See  Betaineb  bt  Exzcutob. 
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PATEHT— InfriDgement  of  -         •  M7, 676,  n. 

See  iKFBZMOKIfBirT  OV  PATBSiT.     1,  2. 

PATMKHT — ^AppropriaUoQ  of  banker's  aoeonnt 

-    See  ApFBOFBiATioir  or  Patmbhtb.     [5C)6 
^—  By  acoeptanoes — ^Insolvencj  of  acceptor  491 
iSee  VEimoR'B  LiXN  on  Goods. 

^—  Into  Court— Keeping  fund  tii  medio,  when 
justifiable    -  -  -  -     419 

See  Vendor's  Libn  on  Goods. 

^—  Ont  of  Gonrt— Vacation  business  «  641 
See  Vacation  Businbss. 

FBSIOSIOAL  PATMXHTB— Keseission  of  con- 
tract ~  -  ...  516 
See  Resoubion  or  Gontbaot.    2. 

PEB80V  07  mnoraD  miB— service  on— 
Settled  Estates  Act  -         -901 

See  Settled  Estates  Aot. 

Trustee  Act       -  -         -  66,979 

See  Trustee  Acts.    1,  2. 

PEB80VJB  DmOHATJB— Class  ascertained  at 
dateofwiU  •  -         -  -     868 

See  GiTT  to  a  Class. 

mnnOS  —Abjudication— Bankruptcy  —  Infant 
See  Contract  bt  iNrANT.  [878 

Composition  with  creditors— Second  petition 

[908 
See  Resolution  roR  Composition.    2. 

Lands  Clauses  Act  —  Service  on  mort- 
gagees -----  898 
See  Cosis  under  Lands  Clauses  Act.    2. 

Lands  Clauses  Aot — ^Funds  in  two  branches 

of  the  Court-         -  -  -     446 

see  cokfensation  under  lands  clauses 
Act.    2. 

Trustee  Belief  Act — Service  out  of  jurisdic- 
tion -  -  -  -  -  976 
See  Trustee  BzuEr  Act. 

—  Winding-up— Concurrent  petitions    •     689 

See  Concurrent  Petitions. 

Winding-up       -  -  188,470,618 

,     See  Winding-up  Petition. 

FEOSFEATEXIVS— Trading— Bankruptcy  179 
See  Debtor's  Summons.    1. 

PLEADDTCh— Misjoinder       *         -         -     680 

See  Misjoinder. 
Winding-up  petition     •         -  -     188 

See  WiNDiNO-up  PErmON.    1 . 

POIIOT  OF  IK8U11AHCE — ^Marine  insurance — 
Kamcs  of  underwriterd      -  -     649 

See  Mutual  Insurance  Soctett. 

—  Value  of— Proof  against  insurance  company 

—Set-off       -         -  -  -     648 

See  Mutual  CREDirs. 

FOeSEBSIOV— Bill  of  sale-Defeasance  -  867 
See  Registration  or  Bill  or  Sale. 

POWZB — ^Appointment— Remoteness — Power  to 
appoint  by  will        -  -  -       86 

See  Excessive  Appointment. 

POWSS  OF  BALE— Building  society  -  41 
See  Building  Society. 

FRAOnCS — Adding  fresh  evidence 

See  Adding  rRESH  Evidence. 
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FBAOnCS— eonttniMcf. 

— ^  Administration  suit — ^Parties  -         •     464 

See  Parties  to  Administration  Suit. 
— —  Appeal  on  adjourned  summons  -     986 

See  Appeal  on  Adjourned  Summons. 
Appeal  from  part  of  decree — Right  to  open 

whole  decree  .         -         -     980 

See  Appeal  ntOM  part  or  Decree. 
— -  Appeal  in  winding-up— Time  -         -     816 

See  Appeal  in  Windino-up. 

—  Bankruptcy  —  Debtor's   summons  —  Secu- 

rity -  -  -  -  -  176 
See  Debtor's  Summons.    2. 

-^  Bankruptcy — Debtor's  summons— Attend- 
ance of  creditor  -  -  .  969 
See  Debtor's  Summons.    4. 

Compromise— How  enforced    -         -     684 

See  Compromise,  bow  enporoed. 

Concurrent  petitions — Winding-up- Trans- 
fer -  •  -  -  -  699 
See  Concurrent  Petitions. 

Costs  under  Lands  Clauses  Act  66,  898 

See  Costs  under  Lands  Clauses  Act.  1, 2. 

— -  Dismissal  for  want  of  prosecution— Further 
time — Appeal         _  -  -     206 

See  Dismissal  roR  want  or  Prose- 
cution. 

Failure  to   raise   defence  by   demurrer — 

Costa  .         -  -  -     460 

See  Compensation  under  Lanbs  Clauses 
Act.    3. 

—  Inquiry  as  to  damages — Costs  -     834 

See  Costs  or  Inquiry. 
^— Lands   Clauses    Act  —  Fund   in   different 
branches  of  Court— Costs  -         -     888 
iSM  Costs  UNDER  Lands  Clauses  Act.    2. 

-^  Lands  Clauses  Aot — Funds  in  two  branches 

of  theCourt  -  -  -  -     445 

See  Compensation  UNDER  Lands  Clauses 
Act.    2. 
Lunacy — Stop  order     -         -         -       73 

See  Stop  Order. 
Misjoinder  -         -  -  -     680 

iSee  Misjoinder. 
Order  directing  an  issue  -         -     467 

See  Issues  in  Changert  Surr. 
Partition  suit      -         -  180,204,469 

^S^  Partrion  Surr.    1,  2, 3. 
-^  Proof  of  documents  at  the  hearing     -     989 

See  Evidence  at  the  Hearing.    2. 

—  Reinvestment  of  purchase-money       -     364 

See  Rkinvestmsmt  of  Purchase-money. 
— —  Revivor  against  trustee  of  bankrupt  -     659 
See  Injunction  in  Bankruptct.    2. 

—  Security  for  costs  -         -         -     898 

See  Security  roR  Costs. 
-*— Settled  Ebtates  Aot — Service  on  person  of 
unsound  mind         -  -         -     901 

See  Settled  Estates  Act. 

—  Taking  copies  of  a£Bdavita       -         -     186 

See  Copies  or  Affidavits. 

—  Trustee  Relief  Act  —  Service  out  of  juiv- 

diction      -  -         -  -     876 

See  Trustee  RELisr  Aot. 
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PSACnCS —continued. 

<^—- Vacation  budnew  ...     541 

See  Vacation  Bubikebs. 
nE8CBIPTI0V-Light  and  air      -  -     983 

See  Light  and  Am. 
PBXSUlCPnOV  —  Advancement  —  Porchaae   in 

joint  names  -         -         .         -     MS 

iSM  Advancement.    1. 
PBIVGIPAL— Surety— Discharge  of  -     811 

See  DncHAROB  of  Subett. 
PBIOSHT— Mortg^age — ^Register  county   -         8 

See  YoBKJSHiBE  Beglstbt  Act. 

PBIVATB  BOAD— Bridge  over  canal  -  460 
See  AccomcoDATioN  Wobkb. 

PBOBAIS  OOUBT— Injunction  against  grant  of 
administration  ...  4i0 
See  Resteainino  Pbockedinob  in  Pbo- 

BATE  COUBT. 

PBODITGTIOH  OF  7H)0UMXBTB -^  Windina-up 
PetUifm  —  Croee-^xaminatiim  of  Secretary — Pro- 
duction of  Company*i  Booke  on  Croee-examination 
— Subpoena  ducee  tecumJ]  A  petition  for  winding 
up  a  company  having  been  present^nl  b^  a  share- 
holder, the  secretary  filed  an  aflSdavit  m  opnosi- 
tion  to  the  petition,  and  was  cross-cxaminea  by 
tlie  Petitioner  before  a  special  examiner.  On  his 
cross-examination,  he  was  called  on  to  produce 
the  liooks  of  the  company,  which  he  refused  to  do. 
Maline^  V.C  aooordingfy,  on  the  application  of 
the  Petitioner,  made  an  order  that  the  company, 
by  their  secretary,  should  produce  before  the 
special  examiner,  upon  the  cross-examination  of 
the  secretary,  the  books  and  papers  which  they 
had  had  notice  to  produce : — Jleld,  that  the  Peti- 
tioner hod  a  right  to  the  production  of  the  com- 
pany's books  and  papers  on  the  cross-exflmination 
of  the  secretary  ror  the  purpose  of  testing  liis 
evidence,  but  for  no  other  purpose :  and  that  the 
order  of  Maline,  V.C.,  was  right  both  in  form  and 
substance.  In  re  Emma  Silveb  Mining  Com- 
pany    ------     194 

8.  Praet!ce^Soliciior*$  Lien,']  A  Defen- 
dant, shortly  after  filing  an  affidavit  as  to  docu- 
ments, entered  into  li<|uidation  of  his  affairs  by 
arrangement.  Some  time  afterwards  he  changed 
his  solicitors.  The  Plaintiff  applied  for  produc- 
tion of  the  documents,  which  the  Defenoant  re- 
sisted on  the  ground  that  they  were  in  the  pos- 
session of  his  former  solicitors,  who  claimed  a 
lien  on  them: — Held  (affirming  the  decision  of 
Bacon,  V.G.)f  thnt  an  order  for  production  must 
be  made,  with  liberty  to  apply  in  case  the  De- 
fendant found  it  impossible  to  produce  the  docu- 
ments, the  Plaintiff  not  to  attach  the  Defendant 
without  leave  of  the  Court. — Per  James,  hj, : — A 
solicitor  cannot  set  up  a  lien  acquired  in  a  cause 
OS  against  the  ri^ht  of  other  parties  in  the  cauee 
to  production.    Vale  v,  Oppebt      -  -     840 

PBOFITS— Directors  of  company— Purchase  of 
shares  -  .  -         -       9g 

See  FiDUciABY  Relation.    1. 

PBOHOTEB  OF  OOMPAinr— Agreement  with  688 
See  FiDUciABT  Relation.    2. 

—  Agreement  to  indemnify  shareholders  against 
costs  -----  177 
See  AaBEXMENT  to  indeunot. 


'  PBOOV  nr  BAnOtUFTCT— Co-partneis   48,189 

See  PBOor  againet  Co-pabtveb.    1, 2. 
FXOOV — Bankruptcy— Kxami  nation  of  cioditor — 
Debtor's  summons  -  -         -     268 

I  See  Debtob's  Suiof onb.    4. 

—  Bankraptcy—Bigfat  to  tender— PerMsi  ap- 
pointed by  Court  of  Chancery      -     818 

I  See  Right  to  tbndeb  Pboof. 

;  -^  Winding-up— Bill  of  ejLchange — Securities 

I  for 188 

See  SBccBrriEB  fob  Bills  op  Exchange. 

i  1- 

FB007  A0Ainr  Of^TARmBL—Unreaidered 
Company—  Winding*up— Proof  againet  &tate  ttf 
Bankrupt  Contributory  in  competUion  with  Sepa- 
rate  Creditor* — Companiee  Aet^  1862,  s.  d5,  eub-e*. 
5, 199, 200, 204 .T  Where  an  unregistered  oompaay 
is  wound  up  under  the  199th  section  of  the  Cou^ 
oaniee  Act,  1862,  and  a  contributory  becomes 
oankrupt,  the  official  liquidator  may  prove  under 
sect.  95,  sub-sect.  5,  of  the  Act  for  any  sum  due 
from  the  bankrupt's  estate  as  a  separate  debt  in 
competition  with  the  separate  creditors,  in  like 
manner  as  in  the  case  of  a  registered  company. 
Ex  parte  Ball.    In  re  Adams        -  -       48 

8.  —  Liquidation — De6l — Proof  by  Executor 
of  deeeaaed  Partner,']  By  a  deed  of  partnership  it 
was  provided  that  in  case  of  the  death  of  any  one 
of  the  partners,  his  share  in.  the  capital  of  the 
partnership  should  bo  taken  by  the  survivors  at 
Its  value  in  the  books ;  and  that  the  amount  due 
to  the  executors  of  the  deceased  partner  should  be 
paid  to  them  by  instalments.  One  of  the  partneni 
died,  and  his  executors  allowed  his  share  in  the 
capital  to  remain  with  the  surviving  partners  at 
interest.  Six  years  afterwards  the  surviving 
partners  filed  a  liquidation  petition,  therp  being 
still  in  existence  debts  of  the  partnership  incurred 
during  the  lifetime  of  the  aeceascd  partner: — 
Held  (reversing  the  decision  of  Bacon,  CaI.),  that 
the  executors  could  not  prove  in  the  liquidation 
for  the  amount  due  to  them  from  the  partnership. 
In  re  DixoN.    Ex  parte  GoBooN     -  -     160 


FBOFERTT — Injury  to         -         -  -     148 

See  Injubt  to  Rept^tation. 

PB06PZCTIV1   VALUE  —  Compensation    under 
Jjinds  Clauses  Act  -         -  -     486 

See  Compensation  undeb  Lands  Clavses 
Act.  1. 
fboncibd  szaldfo  with  bahkbupt— 
Bankruptcy— 'Notice  of  Act  Of  Bankti:picy— 
Non-compliance  with  Ddftor*s  Summone — Bank- 
ruptcy Act,  1869,  ss.  6,  94.]  The  non-compli- 
ance with  a  debtor's  summons  is  a  completed  act 
of  bankruptcy  available  against  the  debtor  for 
adjudication  on  the  expiration  of  the  time  limited 
by  the  Bankruptcy  Act,  1869,  sect  6,  sub-sect  6. 
I  Therefore,  if  notice  of  such  non-complianoe  be 
given  to  another  creditor  before  any  petition 
for  adjudication  has  been  filed,  it  will  prevent 
such  creditor  fix>m  availing  himself  of  the  pro- 
tection of  sect  04.  Ex  parte  Hanein.  In  re 
BUOHAN  -  -  -  -  -     867 

IFBOTZCnOH    OV    LEGAL    ESTATE— Purchase 
I  without  notice        -  -  -       88 

See    PuBCHASE    fob    Valc*:    witholt 
'  Notice. 
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TSOVIBO  VOB  SBODXHT— Mining  leMe— Ufloal 

claoaes  ....     682 

See  AoBEEMEirr  fob  Lease. 
JPUILZCATIOV— Apology— Injunction       -     807 

iSM  Libel. 
JUBCHAflB— In  joint  names  -         -     848 

See  Adtahcekbht.  L 
JUBCEABE  FOB  YALITZ  WIIHODT  HOTICE— 
Jiorigaae — Fraud—Le^  EttaU — Purehaaer  for 
VcXmMe  Coneideraiicn—TnuUes—Reeeipi—IU' 
^eUal-^£!dappel — Evidence — AdmegionJ}  Twotnis- 
tees,  one  of  whom  was  a  solicitor,  advanced  money 
•on  moitgajca  The  mortgagor,  with  the  concurrence 
of  the  solicitor  trustee,  sold  part  of  the  mortgaged 
property  without  disclosing  the  mcHigage.  Kegu- 
iar  oonvevances  in  fee  to  the  purchasers  were 
•executed  by  the  mortgagor,  containing  a  recital 
that  he  was  seised  or  otherwise  well  and  suffi- 
ciently entitled  in  fee  simple.  The  solicitor 
trustee  received  the  purchase-money,  and  retained 
it.  Eleven  years  afterwards  both  trustees  exe- 
cuted a  reconveyance  of  the  property  so  sold,  the 
other  trustee  believing,  on  the  representation  of 
tlie  solicitor  trustee,  that  the  property  was  then 
about  to  be  sold  by  the  mortgagor.  Soon  after- 
wards the  solicitor  trustee  absconded,  and  the 
other  trustee  then  filed  a  bill  against  the  mort- 
gagor and  the  purchasers,  praying  for  foreclosure 
ugainst  them :— JETeU,  that  though  the  purchasers 
were  purchasers  for  valuable  consideration  with- 
out notice,  they  could  not  avail  themselves  of  any 
legal  estate  acquired  by  means  of  the  reconvey- 
ance, which,  having  been  obtained  by  fraud,  must 
be  cancelled ;  and  that  they  had  purchased  only 
the  equity  of  redemption : — Held,  that  under  the 
form  of  conveyance  adopted,  neither  the  Plaintiff 
nor  the  mortgagor  was  estopped  from  denying 
that  the  legal  estate  had  pa^ed  by  the  convey- 
ance to  the  purchasers: — Held,  that  a  decree 
must  be  made  against  the  purchasers,  but  for 
foreclosure  and  not  for  sale;  and  that  the  pur- 
chasers would  not  be  orden^  to  deliver  up  the 
deeds  which  were  in  their  possession. — A  mort- 
gage deed  could  not  be  produced,  and  a  copy  pur- 
porting to  have  been  furnished  by  the  solicitor 
who  held- the  deed  was  produced  on  behalf  of  the 
Plaintiff  as  evidence  of  the  deed ;  the  Plaintiff 
filso  deposed  to  the  existence  of  the  mortgage. 
The  Defendants  had  in  their  answers  not  ex- 
pressly challenged  the  mortgage  deed,  and  had 
admitted  that  there  had  been  a  reconveyance  of 
pert  of  the  property  comprised  in  the  mortgage : — 
Heldf  that  as  against  these  Defendants  the  mort- 
gage deed  was  sufficientiy  proved. — Decree  of 
Bacon,  Y.C.,  affirmed  with  variations.  Heath  v. 
Obealock  -----  29 
FUBOHABE-XOHXT— Apportionment        -     819 

See  Afpobtionhent. 
Lien  for — Bills  of  exchange    -  -     406 

See  Sbcubities  fob  Bills  of  Exchakoe. 
2. 
—  Beinvestment — Costs   -  -         -     898 

See  Costs  undeb  Lands  Clauses  Aot.  2. 
— -  Beinvestment    -  -  -         -     864 

See  Behtvestment  of  Pxtbghasb-monet. 

JULILWAT  COMPAHT— Deposit— Payment  out 
of  Court— Vacation  business  -  641 
:See  Yacatiox  Bu:)iK£t>s.  I 


BAILWAT  OOKBASY-^iontinued. 

—  Level  crossing  —  Change  of  condition    of 

land 686 

See  Altxbation  of  Easeheet.    1. 

BAILWAT  8I0GK— Passing  under  a  bequest  of 
shares  ....     14S 

See  Bequest  of  Shabes. 

BAZmOATIOB— Infant       -  -         -     878 

See  Contbact  bt  Infant. 

BBAL  BSIAn— Ccmversion — ^Lunatio      -       79 

See  CONVEBBION. 

BXCBIVEB — Bankruptcy — Undertaking  as  to 

damages       ....     988 

See  iNJUNonoN  in  Bankbuitot.    1. 
-^  Bight  to  prove  in  Bankruptcy  -     918 

See  Eight  to  tekdeb  Pboof. 
BSDUCnOir  of  pboof— Wmding-up— securities 

for  biUs  of  exchange  -         -     196 

See  Sbcubities  fob  Bills  of  Exchange. 
1. 
BX-EHTBT— Proviso  for—Usual  claims    -     699 

See  Agbebhent  fob  Lease. 
BERBXirCE  TO  nrVEHTOBT       -         *     899 

See  Pabcblb  in  Deed. 
BE0IST2B— Yorkshire  Begistry  Act        -         8 

See  YoBXSHiBE  Bsoistbt  Act. 
BEGIBTBATIOB-Billofsale  -  -     867 

See  Bbgistbation  of  Bill  of  Sale. 
Contract  for  paid-up  shares     -  -     167 

See  Contbact  fob  paid-up  Shabes.    1. 
Besolution  for — Second  composition  -     908 

See  Besolution  fob  Composition.    2. 
Besolution  for  liquidation       -  -     681 

See  Meeting  of  Cbeditobs.    2. 

BEOISTBAnOB  OF  BILL  OF  BALE— Ds/eosanee 
or  Condition — Formal  Foeeemon — BHU  of  Sale 
Act,  1864  (17  d:  18  Viet.  c.  36),  m.  1,  2, 7.]  A  bUl 
of  sale  of  chattels,  with  power  to  take  immediate 
possession,  was  expressed  to  be  made  in  consider- 
ation of  an  advance  of  £130  to  be  repaid  by  cer- 
tain instalments  without  interesti  the  whole  to 
become  payable  on  default  in  any  instalment.  In 
fact,  the  sum  advanced  was  only  £100,  the  mort- 
gagee, who  was  a  money  lender,  charging  the  £30 
by  way  of  bonus  «nd  interest  A  written  memo- 
randum was  signed  by  the  mortgagor,  at  the  same 
time  as  the  bill  of  sale,  which  stated  that  the  £30 
was  to  be  paid  in  full,  notwithstanding  that  the 
money  secured  by  the  bill  of  sale  might  l>e  repaid, 
or  the  mortgagee  s  rights  under  it  enforced,  before 
the  expiration  of  the  time  limited  for  payment. 
The  bUl  of  sale  was  registered :  the  memorandum 
was  not: — Held  (reversing  the  decision  of  the 
Chief  Judge),  that  tiie  memorandum  was  not  a 
condition  within  the  meaning  of  sect.  2  of  the 
BiUs  of  Sale  Act,  18M,  and  that  its  not  being  re- 
gistered did  not  affect  the  validity  of  the  bUl  of 
sale.    Ex  parte  Colums.    In  re  Lees        -     867 

BEIHVESTIIXHT    OF    FUBCHASB  -  XOBEY — 

Money  to  he  inveaied  in  Land — Buildings— Be- 
poire—Permanent  Improvemente.']  Money  which, 
under  the  provisions  of  a  deed,  will,  or  private 
estate  Act,  is  to  be  invested  in  the  purchase  of 
land,  aa  well  as  money  so  to  be  invested  by  virtue 
of  the  Lands  Clauses  Act  or  the  SetOed  Eetaten 
Act,  will  in  a  proper  case  be  ordered  by  the  Court 
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BJUAVJBrrJIIHX    OF    F0SiOaUL8B-XOBST— 

continiied» 
to  be  employed  in  eieoting  new  buildings  on  land 
already  settled  to  the  same  useB.  But  the  Court 
will  not  sanction  its  being  laid  out  in  repairs,  or 
in  permanent  improvements  not  placing  new 
buildings  on  the  land.  Bbakb  v.  Tbefusis  2Mt 
HKPATM — Beinvestment  of  purohase-money  864 

See  BKDiynnfBMT  of  Pubchisb-xonet. 
BBPIUAnOH—Injury  to    -  -  -     14S 

See  Injubt  to  Bsfutatiov. 
XES  JUKGATA  —  Execution  creditor —Action 

r'lnst  sheriff        -         -'        -     879 
Bakkruftot  JUBZSUICmON. 

BX80IB8IOV  07  OORTSAOT— ^aiiX(rti|rfey— ITm- 
repreaentatian — PureKcue  hu  I>eUor  &n  Credit 
pending  Bankruptcy  ProceedinffB.']  On  the  2Srd 
of  November  S,  was  served  with  a  debtor's  sum- 
mons for  a  debt  slightly  exceeding  £50,  and  on 
the  1st  of  December  committed  an  act  of  banlc- 
ruptcy  by  non-compliance  with  it.  On  the  3rd  of 
December  the  cremtor  filed  and  served  a  petition 
for  adjudication.  On  the  5th  of  December  S, 
bought  wool  at  an  auction,  and  called  for  it  on 
the  12th.  The  vendor,  being  unaware  of  his 
embarrassed  circumstances,  allowed  him  to  take 
it  away  without  his  payiog  for  it,  and  without  his 
making  any  representation  as  to  payment  On 
the  14th  (Monday)  S,  was  adjudged  bankrupt, 
not  having  taken  any  steps  to  oppose  the  adjudi- 
cation. He  had  not  sold  any  of  the  wool,  nor  did 
it  appear  that  he  had  attempted  to  raise  money 
on  it  i-'Held  (affirming  the  aecision  of  the  Chief 
Judge,  who  had  reversed  the  decision  below), 
that  the  trustee  was  entitled  to  retain  the  wool  as 
against  the  vendor,  for  that  the  above  facts  did 
not  furnish  sufficient  reason  for  assuming  that  S. 
did  not  intend  to  pay  for  the  wool.— ^S^m^fe,  that 
if  it  had  been  made  out  that  8.  did  not  intend  to 
pay  for  the  wool,  the  vendor  would  have  been 
entitled  to  rescind.  Ex  parte  Whittakxb.  In 
re  Shaokleton  ....     416 

8.  Fraud  —Agent  —  Engineer  —  Certifir 

caie."]  A  telegraph  works  company  agreed  with 
a  telegraph  cable  company  to  lay  a  cable,  the 
cable  to  be  paid  for  bv  a  sum  payable  when  the 
cable  was  begun,  and  by  twelve  instalments  pay- 
able on  certificates  by  the  cable  company's  engi- 
neer, who  was  named  in  the  contract.  Shortly 
afterwards  the  engineer,  who  was  engnged  to  lay 
other  cables  for  the  works  company,  agreed  with 
them  to  lay  this  cable  also  for  a  sum  of  money  to 
be  paid  to  him  by  instalmente  payable  by  the 
works  company  when  they  received  the  instal- 
mente from  the  cable  company  :—Held,  that, 
under  the  circumstences,  the  agreement  between 
the  engineer  and  the  works  company  was  a  fraud, 
which  entitled  the  cable  company  to  have  their 
contract  rescinded,  and  to  receive  Mck  the  money 
which  they  had  paid  under  that  contmct— P«r 
JamcMf  L.J. :— Any  surreptitious  dealing  between 
one  principal  to  a  contract  and  the  agent  of  the 
other  principal  is  a  fraud  in  equity,  and  entitles 
the  first-named  principal  to  have  the  contract  re- 
scinded, and  to  refuse  to  proceed  with  it  in  any 
shape.— Per  Mellieh,  L.J. :— As  the  works  com- 
pany had  by  their  fraudulent  conduct  prevented 
the  cable  company  from  having  the  full  benefit 


KTWflnWffOy  OV  OQSTKAOT— <xm(t*n«e(f. 
of  thtf  contzBbt,  the  cable  company  were  entitled 
to  have  the  contract  rescinded.— Decree  of  Jfdtiu, 
y.Cfiiffirmed.     Panama   aud  Socth  Paoihc 
Tkleorafh  OoMPAinr  v.  India  Bubbsb,  Gctta 

PeBCHA,  and  TELXaEAFH  WOBXB  CoiiPAaT  ftU 
BESEDITABY  DEVIBE— MarshalUng         -  .  !» 

See  Mabshallino  2. 
BZBOLimOV  rOS  COKPOBmOV—Bankn^ 
Act,  1869,  «.  12B^Begi$tratian  of  BeeohOiont— 
Annoer  by  IMUor  to  Jn^trift.]  At  a  meeting  oT 
creditors  under  a  petition  for  liquidation  the  soli- 
citor of  a  creditor  asked  the  debtor  whether  • 
certain  letter  was  in  his  handwriting.  He  replied 
that  it  was  not  He  was  then  asked  whether  it 
had  been  written  by  his  authority.  His  solicitor 
thereupon  asked  to  see  it  This  was  refused,  and 
the  debtor,  under  the  advice  of  his  solicitor, 
dedmed  to  answer  the  (question,  and  the  exami- 
nation was  dropped,  without  the  nature  of  the 
letter  being  made  known  to  the  meeting.  Beso- 
lutions  for  accepting  a  composition  were  then 
passed: — Hdd  (affirming  the  decisions  of  the 
Registrar,  the  County  Oourt  Judge,  and  the  Chief 
Juoge),  that  there  had  been  no  such  refusal  bj 
the  debtor  to  give  information  as  would  render 
the  resolutions  invalid.  Ex  parte  Magkeszib. 
In  re  Helliwkll        ...  .         -      81 

8.  BavJtrupicy — Proceedings  pending  in 

a  former  Composition — Bankruptcy  Act,  1869, 1. 
126 — Registration  of  BesolutionJ]  When  a  re- 
solution for  composition  has  been  passed  which 
is  capable  of  being  enforced  against  a  debtor,  he 
cannot  present  a  second  petition  for  liquidation 
or  composition  :  and  any  resolution  passed  under 
such  a  petition  is  void,  and  ought  not  to  he 
registered.    Ex  parte  Sydney.    In  re  Sydney 

\m 

SESTBAIHniO    GBDmr AI    FROCEKPTHOS  — 

Jurisdiction — Injunction^]  Unless  the  cases  raised 
and  the  objecte  sought  are  identical  the  Court 
will  not  prevent  a  PlaintifT  in  this  Court  from 
proceeding  in  a  criminal  Court  against  the  De- 
fendants to  the  suit  in  this  Court.— iUavoro/  York 
V.  PUkington  (2  Atk.  302)  commented  on.— De^ 
cision  of  the  Master  of  the  BoUs  affirmed.  Saull 
V.  Bbownb       -----      64 

BJSSTSAIHnrO   nOOESDIVOS   IV   FBOBATB 


OOXTBLI— Injunction— Court  of  ProlHUe— Grant 
of  Administration — Deed,']  iSv  a  deed  made  he- 
tween  the  residuary  l^tee  under  a  will  and  some 


of  the  other  next  of  kin,  after  reciting  that  the 
will  had  been  made,  but  a  draft  only  of  it  had 
been  found,  and  that  the  other  next  of  kin  were 
desirous  of  giving  Ml  effect  to  the  will,  the  other 
next  of  kin  assigned  to  the  residuary  legatee  the 
estete  of  the  testetor.  One  of  the  other  next  of 
kin  afterwards  applied  for  administration  to  the 
estate  of  the  testator  as  if  he  had  died  intestate : 
—Held,  that  the  Court  of  Chancery  had  jurisdic- 
tion to  restrain  proceedings  in  the  Court  of  Fnv 
bate ;  but  that  on  the  construction  of  the  deed 
there  was  nothing  in  it  to  prevent  the  other  next 
of  kin  from  obti^ing  administration. — Order  of 
Bacon,  V.C,  discharged.    Wilcocks  v.  Cabtib 

[44B 

BESULTDTO  TBITST— Purchase  in  joint  nanoeti 
See  Advancement.    1.  [3^ 
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Txansfer  into  joint  names  of  tnuuferor  and 

son-in-law    -         -  •  -     481 

See  Adyamceueht.    2. 

SnAmEB  BT  VaavnOSL-'Defd  not  yet  oicer- 
tained — Partnenhip  Aeeounie.']  A  testator,  who 
was  a  member  of  a  partneiship  firm,  appointed 
one  of  his  surviving  co-partners  and  another  per- 
son his  executors : — Held  (affirming  the  decision 
of  Hatt^  V.C.),  that  the  snnriTing  partner  was 
not  deprived  of  his  right  to  retain  assets  in  his 
handff  in  satisfaction  of  the  liability  of  the  tes- 
tator to  the  firm,  by  the  fact  that  the  amount  of 
the  liability  had  not  been  ascertained,  no  aoooonta 
of  the  partnership  having  been  taken.  In  re 
HoBBis's  Estate.    Mobbis  v.  Mobbib       -      W 

SXTBMPlCIiyB  ZmOT— Partition  Act     469 

See  Pabtitiok  Suit.    3. 
Resolution  for  composition — Securities    068 

See  EzBOcnoN  Cbbditob.    2. 

U5VEH8IOV— Mortgage  of— Expectant  heir  889 
See  UscBiouB  Gontbact. 

BEVIVOB   AVD   SUFPISMIVT — Bankrupt  — 
Trustee        -  -  -         -     662 

See  iKJtTKcnov  m  BAmBmPTcr.   2. 


Sale   of  — Cutting 
-     8A6 


SIGHT    OF    BPOBTDTO- 

timber 

See  Waste. 
SIGHT  TO  TEHDEB  TBOOF — Bankruptcy  — 
Proof  of  DeU—Voie  for  Trustee— Perum  ap- 
pointed by  the  Court  of  Chancery — Bankruptcy 
Mules,  1870.  rr,  67,  68.]  A  creditor  of  a  bauk- 
rupt  died  before  the  commencement  of  the  bank- 
ruptcy, and  his  estate  was  administerecl  in  Chan- 
cery in  a  suit  instituted  by  a  creditor  against 
tlie  administratrix.  The  Court  of  Chancery  ap- 
pointed a  person  who  was  not  the  administratrix 
to  prove  the  debt  against  the  bankrupt's  estate : 
— He2d,  that  the  person  appointed  by  the  Court 
had  a  right  to  prove  the  deot,  and  ajso  to  vote  for 
the  appointment  of  a  trustee  at  the  meeting  of 
creditors.— The  67th  and  68th  Rules  of  the  Bank- 
ruptcy RuleSj  1870,  only  apply  to  ordinary  cases, 
and  not  to  proofs  by  persons  appointed  by  the 
Court  of  Chancery  or  of  Lunacy  to  represent  the 
creditor's  estate.  £x  parte  Habb.  In  re  Eno- 
LA3n>     -.--.-     218 

SIPABIAV  OWHXS— Ti<faZ  River  — Access^ 
Bight,  Public  or  Private— Embankment — Thames 
Conservancy— 20  &  21  YUA.  e.  cxlvii.,  ft.  53,  179.] 
The  owner  of  land  on  the  bank  of  a  tidal  river 
has  ovilj  a  right  of  access  to  the  river  as  one  of 
Her  Majesty's  subjects,  and  has  not  the  same  ease- 
ments or  private  rights  as  those  of  the  owner  of 
land  on  tlie  bank  of  an  inland  stream. — Under  the 
Thames  Conservancy  Act,  the  conservators  had 

EDwer  to  grant  to  the  owner  of  any  wharf  a 
ceDse  to  make  an  embankment  into  the  body  of 
the  river,  and  by  sect.  179  th«*  rights  of  owners  of 
land  adjoining  the  river  were  saved : — Held,  that 
the  conservators  had  power  to  grant  a  license  to 
embank,  although  the  embankment  would  cut  off 
1^1  access  to  one  side  of  the  adjoining  whorf,  the 
right  interfered  with  not  being  a  private  riglit, 
and  not  being  saved  by  sect.  179. — Decree  of 
Matins,  y.C,  reversed.  Lton  v.  Fubmonoebs* 
Company         -         -         .         •         .     679 


8AUB—€k>ods— During  proceedings  in  bank- 
ruptcy -  -  -  -  446 
See  BisoissiON  of  Contbaot.   1. 

Goods— Vendor's  lien  -  -         -     491 

See  Ykndob's  Lisif  on  Goods. 

—  Lunatic's  real  estate— Conversion     <•       79 

See  CoNVEBSiON. 

Partition  suit     -         -         -        904,469 

See  PABTmoN  Suit.    2,  3. 

nOBITABY  OF  OOKPAVT— Cross-examination 
— ^Production  of  documents  -  194 
See  Pbodcotiom  of  DooumoiTS.    1. 

8E01JBITIB8— Composition  with  creditors—Be- 
trospeotive  effect  of  resolution  -  668 
SeejRxKunov  Cbbditob.    2. 

BSCUBITIES   lOS    VOJM    07   SZCEAHOS  — 

DoMe  Insolvency — Doctrine  of  Ex  parte  Waring 
— Applioation  of  Securities — Beduetion  of  Proof^ 
All  the  parties  to  certain  bills  of  exchange,  the 
payment  of  which  was  secured  as  between  some 
of  them,  became  insolvent— <me  of  them  (a  com- 
pany) being  ordered  to  be  wound  up.    The  secu- 
rities were  realized,  and  the  proceeds  paid  to  the 
bill-holders,   upon  the   principle   of  Ex  parte 
Wanna  (19  Yes.  345).    After  the  bills  had  ma- 
tured, but  before  the  securities  were  realized,  the 
holders  had  proved  against  the  company  for  the 
full  amount : — Held  (affirming  the  decision  of  the 
Master  of  the  Bolls),  that  the  proof  must  be  re- 
duced by  the  amounts  received  bv  the  bill-holders 
from  the  securities,  and  any  dividends  received  on 
the  excess  of  the  original  over  the  reduced  proof 
must  be  refunded.      In  re  Babned'?   Banktno 
Company.    Ex  parte  Joint  Stock  Discount  Ck>M- 
PANY     ------      198 

2,  •^—  Insolvency  of  Thratoer  and  Acceptor 

—  Doctrine  of  Ex  parte  Waring  —  Shipbuilding 
Contract  —  BiUs  given  to  pay  Instalments  of 
Purduue-money — Vendor's  Lien  for  unpaid  Pur- 
diase-money.']  A  contract  for  the  building  of  a 
sliip  provided  that  the  purchase-money  was  to 
be  paid  by  instalments,  parity  in  cash  and 
partly  by  means  of  bills  of  exchange,  to  be  paid 
and  given  at  specified  stages  of  Uie  progress 
of  the  construction,  the  balance  being  paid  on 
completion  by  a  bill.  Tlie  ship  was  from  the 
time  of  paying  or  giving  the  first  instalment  to  bo 
the  absolute  property  of  the  purchaser  to  the  ex- 
tent of  his  advances,  subject  nevertheless  to  the 
builder's  lien  for  any  unpaid  instalments.  Any 
bills  given  during  construction  were  to  be  retired 
by  the  purchaser  at  completiun  and  transfer.  As 
the  construction  of  the  ship  went  on,  the  vendor 
drew  bills  upon  the  purchaser,  which  he  accepted, 
for  the  instalments  of  purchase-money.  Alter 
these  bills  had  been  negotiated,  but  before  any  of 
them  became  due,  the  purchaser  took  proceedings 
for  liquidation,  including  his  liability  on  the  bills 
among  his  debts,  and  his  creditors  passed  a  reso- 
lution to  accept  a  composition.  The  bill-holders 
refused  to  accept  the  amount  of  composition  when 
tendered.  The  purchaser  shortly  after  the  reso- 
lution gave  notice  to  the  vendor  to  rescind  the 
contract.  Not  long  after  this  the  vendor  became 
bankrupt,  and  the  ship  was  completed  by  hia 
trustee.  The  bill-holders  having  claimed  a  lien 
on  the  ship  :—Held  (affirming  the  decision  of  tbo 
Chief  Judge,  jeversing  that  of  the  County  Court 
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aiUUJUTUS   VQR   BELLS    OV   SZCHAV6S — 

etmtinutd. 
JadgeX  tbat  the  principle  of  Ex  parte  Waring 
(19  Yes.  345)  was  not  applicable,  and  that  the 
bill-holders  had  no  lien  on  the  ship.    Ex  parte 
Lambtox.    Jn  f«  LnnMAT    .         -         -     406 

8. Dodrine  of  Ex  parte  Waring^DoMe 

Inaoireney.']  Jtf.,  a  foreigner,  drew  a  bill  on  y., 
which  was  accepted,  and  remitted  a  bill  of  ex- 
change to  coTcr  it  Before  the  aooeptance  became 
payable  Y.  filed  a  petition  for  liqnidatiou,  and 
the  remittance  came  in  specie  to  the  hands  of 
tbe  receiver  appointed  in  the  liquidation.  Bhortly 
afterwards  resolutions  were  duly  registered  for 
accepting  a  composition  payable  by  intttalments. 
Jf.  was  also  insolvent,  and  had,  since  making 
the  remittance,  entered  into  a  composiUon  with 
some  of  his  creditors,  but  bad  not  nuide  any 
cession  of  his  property,  and  remained  liable  to 
be  sued  on  the  bills.  He  was  indebted  to  Y. 
on  the  account  between  them  beyond  £2000: 
— HM,  that  as  Jf.,  though  unable  to  pay  his 
deU»,  was  liable  to  be  sued,  was  free  to  deal  with 
his  property  as  he  pleased,  and  was  not  subject  to 
the  jurisdiction  of  any  Court,  the  doctrine  of  Ex 
parte  Waring  (19  Ves.  345)  did  not  apply,  and 
that  the  holder  of  Y*8  acceptance  oould  not  claim 
payment  out  of  the  remittance.  Ex  parte  Gene- 
ral South  Amebicax  Comfaxt.  In  re  Yglebtas 
&Co.    -  -  -         -  .         -686 

4. Appropriation  of  Eemittaneea  to  cover 

Aeceptanoee — Double  InMlceney."]     G,  was  in  the 
habit  of  drawing  bills  on  Y.  and  of  sending  him 
bills  to  put  him  in  funds  to  meet  them.    A  sepa- 
rate account  of  these  transactions  was  kept,  styled 
'*  No.  1  account,"  and  the  letters  inclosing  the  ; 
remittances  directed  them  to  be  placed  to  (?.'«  < 
credit  in  Account  No.  1.    Accounts  were  made  ' 
out  half-yearly.    Each  remittance  was  entered 
under  the  date  when  the  bill  came  to  hand,  but  ' 
if  it  became  payable  before  the  close  of  the  ac-  . 
count,   G.  was  credited  with   interest   for  the  ' 
interval  l)etween  the  day  of  its  falling  due  and  the  ! 
close  of  the  account.    If  it  fell  due  after  the  close  ' 
of  the  account,  he  was  debited  with  interest  for  1 
that  period.    If  a  remitted  bill  was  dishonoured,  | 
O.  was  debited  with  the  costs,  and  entries  of  prin- 
cipal and  interest  were  made  on  the  opposite  side  | 
of  the  account  so  as  Tirtually  to  strike  the  bill  out  ' 
of  the  account.     Y.  stopped  payment,  and  made  a  : 
statutory  composition  of  3«.  4</.  in  the  pound  with  | 
his  creditors,  including  the  holders  of  his  out-  ' 
standing  acceptances  for  G.    At  the  time  of  the  , 
stoppage  if  he  was  credited  with  only  H«.  4d.  in 
the  pound  on  these  acceptances,  the  balance  was  ' 
in  favour  of  (?.,  without  taking  into  account  a  ! 
number  of  bills  remitted  by  G.  and  still  remaining  { 
in  specie.    G.,  who  was  domiciled  in^jxi in,  shortly  | 
afterwards  entered  into  some  composition  with  his  • 
creditors,  but  its  nature  did  not  appear.    The  ; 
Hegistrar  decided  that  the  remittances  remaining 
in  specie  belonged  neither  to  the  bill-holders  nor  • 
to  G.,  but  to  Y,    G.  appealed,  but  the  bUl-hoIders 
did  not : — Held^  that  the  remittances  were  appro- 
priated to  No.  1  account,  and  thut,  as  F.  had  been  ' 
fully  reimbursed  all  that  he  had  paid  or  was  liable 
to  pay  for  G.  on  that  account,  the  remittances  re-  ' 
niaining   in  specie  belonged  to   G.     Ex  parte  ' 
<)OU£z.     In  re  Yglesias       -  -  -     689  ; 


nODSITT  lOE  COtfn—Praetiee—LimHei  Cam- 
pamf—Compamee  Aot,  1862  (25  <fe  26  Viet  e,  89X 
«.  69.]  Whiere  a  limited  oompany  which  was  in 
course  of  being  woimd  up  was  Plaintifl^  it  was 
ordered  to  give  security  for  coats  for alimited siim 
until  the  Defendants  api^ying  for  security  bad 
put  in  their  answers,  with  lib^ty  to  them«  when 
their  answers  were  put  in,  to  renew  the  motioQ  in 
order  to  obtain  further  aecurity.  Westbbs  of 
Canaiu.  Oil»  Lakds,  A2n>  Wobes  GoxrAxr  «. 
Walkee  .....    e28 

BICUBITT—Debtor's  summons       -         -     176 
See  Debiob's  StiofONB.    2. 

Setting  aside      -  .  .  .       1( 

See  UvDUE  Ixplcevcb. 
EBFAXAXB  GRSIIIOBS— Liquidation— No  reso- 
lution pained  by  separate  creditors     479 
See  DiecHABOE  nr  Bahebuftct.    2. 
8SB7IC1— Contributory— Address  -     tt7 

See  SunnTTCTED  Sebvice. 

Out  of  jurisdiction— Trustee  Belief  Act  *7i 

See  Tbusteb  Relief  Act. 

Person  of  unsound  mind — ^Trustee  Act   872 

See  Tbustee  Acts.    2. 

Person  of  unsound  mind — Settled  Estates  Act 

See  Settled  Estates  Act.  [901 

Petition  for  reinvestment— Mortgagees  888 

5oe  Costs  UMDEB  Laxds  Clauses  Act.  2. 
8SI-07F— Bankruptcy— Winding  up         -     648 

See  MirruAL  Cbedits. 
SETTIH0   A8IDS   SBCUBITT- Confirmation  — 
Laches         -         -         -         -       15 
See  Undue  Influence. 
8ZTILED   E8TATB8   ACT — Person    of  Uneoumd 
Mind  not  80  found — Service  under  Settied  Ketaiet 
Amendment  Act  (37  Sc  88  VieL  c  33V  s.  2.]    A 
person  of  unsound  mind,  not  so  found  by  inquisi- 
tion, whose  consent  is  required  to  a  petition  under 
the  Settled  Eatatee  Act,  may  be  served  with  a 
notice  under  the  2nd  section  of  the  Settled  Eaiaiee 
Amendment  Act,  1874.     Such  notice  should  be 
served  on  tbe  person  of  unsound  mind  personaUy, 
and  also  on  the  person  in  whose  care  he  is.    Jn  rt 
Cbabtbee's  Settled  Estates         -         -     901 
SSniiBMEVT  —  Lunatic — Proceedings   to   im- 
peach ....     192 
See  Settlement  by  Lunatic. 

Vesting — ^Death  in  lifetime  of  parents     555 

See  Death  coupled  with  a  Contikgenct. 
BSmEXEHT  BT  LUHATIC— Zrunoey— ProeeecZ- 
ings  to  impeaeh.'}  A  gentleman  made  a  settle- 
ment of  nearly  the  whole  of  his  property  in  trust 
for  himself  for  life,  and  then  for  four  of  his  five 
children  and  their  issue.  About  two  years  after- 
wards he  was  found  lunatic  A  son  who  took  no 
benefit  under  the  settlement  desired  to  have  it  im- 
peached, and  adduced  evidence  sliewing  thut 
there  was  reasonable  ground  for  contending  that 
the  settlor  was  of  unsound  mind  when  he  exe- 
cuted it.  The  income  of  the  lunatic  was  amply 
sufficient  for  his  wants  : — Held^  that  no  proceed- 
ings ought  to  be  directed  at  the  expense  of  the 
lunatic's  estate,  but  that  the  excluded  son  ought 
to  be  allowed  to  file  a  bill,  as  next  friend  of  tbe 
lunatic,  without  giving  security  for  costs,  to  im- 
peach the  settlement.    In  re  Gk>BDON  (a  Lunatic) 

[198 
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SHABEB— Beqaest  of— RftUway  stock      -      148  I 
^00  Bequest  of  Shabks.  I 

Pitid-np — Contract  for  -         157,  614  | 

See  GoKTBACT  fob  paid-up  Bhabbs.    1, 2.  i 

Paid  up,  out  of  company's  money      -     508 

See  FiDVGiABT  Belatiov.    2. 

Purohase  oi;  by  directors         -         -       98 

See  FnirciABT  Belation.    1. 

SHABSHOLSSRS  —  Meeting  —  Jurisdiction  of 
Ck>urt  to  order  meeting  to  be  held  806 
See  Interfebence  with  Managembmt  of 

COMPAlff. 

WUSHlFJr— Execution  —  Notice  of  act  of  bank- 
rupt<-y  -         -  -  -     188 

See  £xBci7riox  Creditob.    1. 
80LICITO& — Lien  on  documentsh-Charge  of  soli- 
citor -  -  ...     840 
See  Pbodcgtion  of  Documents.    2. 
—  Lien  on  fund      -          -  -  -     881 

See  Souoitob's  Liest. 
SOUdlOB'S  UEH— G)s<«— 23  A  24  VicL  c.  127. 
».  2%^Taxation,'\  B,  acted  as  attorney  for  O.  in 
an  action  whicn  resulted  in  G.'s  recovering  a 
large  sum.  A  bill  was  filed  by  persons  claiming 
through  O.  to  establish  their  equitable  title  to 
that  sum,  and  in  February,  1871,  the  Defendant 
in  the  action  paid  the  sum  recovered  into  Court 
to  the  credit  of  the  cause  in  which  B,  was  a  De- 
fendant in  respect  of  his  lien.  In  March,  1871, 
B,  delivered  his  bUl  of  costs  in  the  action  to  O, 
In  December.  1873.  the  suit  was  compromised  and 
the  fund  distributed,  except  a  sum  kept  in  Court 
to  answer  B*$  claims : — Edd  (reversing  the  de- 
cision of  Malifu,  V.C),  that  B,  was  not  entitled 
to  have  his  bill  of  costs  paid  out  of  the  fund  with- 
out taxation,  however  the  case  might  have  stood,  if 
his  bill  had  been  delivered  at  such  a  time  that  G,*» 
right  to  tax  it  would  have  been  lost  before  the  fund 
was  paid  into  Court.  Db  Bay  v.  Guims  -  881 
SPECIFIC  PEBFOBXAKCB— Agreement  for  com- 
promise  -  -  -     584 

i9ee  COMPBOMTSE.  HOW  ENPOnOED. 

■ Apportionment  of  purchase-money — Distinct 

properties     -  -  .  -     819 

See  Appobtio»ment. 

SFBcmc   pzbfobkakcs  with  ookpev- 

SATIOV— ColniZattoii— Ineotntf  —  Price  —  Partial 
Failure  of  Case—CoiU  on  further  Consideration,] 
In  suits  as  to  the  specific  performance  of  a  con- 
tract to  purchase  Lirge  colliery  works,  the  pur- 
chasers alleged  as  a  defence  misrepresentation  by 
the  vendors  as  to  the  value.  As  to  several  nlle- 
gntions  the  purchasers  were  held  to  have  failed, 
and  specific  performance  was  decreed,  but  with 
'Compensation  to  the  purchasers  in  respect  of  an 
alleged  misrepresentation  as  to  the  amount  of 
stores  consumed  in  the  collieries,  and  a  consequent 
excess  in  the  statement  of  income.  An  inquiry 
was  directed  as  to  such  compensation,  and  it 
was  found  that  there  was  a  large  excess  in  the 
fitttteraent  of  income  beyond  its  true  amount: — 
HeW,  that  the  purchasers  were  entitled  to  a  de- 
duction from  their  purchase-money  bearing  tho 
»ame  proportion  to  the  whole  purchase-money 
as  tho  excess  bore  to  the  income  stated :— FeW, 
that  as  no  direction  as  to  costs  was  given  by  the 
original  decrees  in  the  suits,  and  that  as  the  pur- 
<*ha8ers  were  held  to  be  entitled  to  a  considerable 
abatement,  the  vendors  must  pay  the  costs  of  tho 


SPBOmC  PERIOBJCAVGE  WITH  COKFSnA- 

TIOH— etme»nii«(i 
suits,  and  could  not  on  the  hearing  on  further 
oonsideiation  be  relieved  flrom  payment  of  any 
part  of  the  costs  on  account  of  the  failure  of  the 

gnrchasers  as  to  parts  of  their  case  on'tlie  original 
earing.-7<hder  of  JBaeoii,  Y.C.,  affirmed  with  a 
variation.  Powbll  v.  Elijot  -  -  484 
8POBTnr0— Sale  of  right— Cutting  timber      855 

See  Wabtb. 

STAI'julbHT  OF  JXEXSA—IAquidation^BUU  of 
Exehange-'Bankrupiey  Act,  1869.  $.  126.]  The 
acceptor  of  two  bills  oi  exchange,  which  had  not 
to  his  knowledge  been  negotiated,  took  proceed- 
ings for  liquidation  by  composition,  ana  in  his 
list  of  creditors  entered  the  drawer  as  his  creditor 
for  the  amount  of  the  biUs.  without  stating  that 
the  debt  was  due  on  bills  of  exchange.  The  bills 
had,  in  fiict,  been  negotiated,  and  tne  holder  re- 
ceived no  notice  of  the  meeting  of  creditors : — 
Hddt  that  the  holder  was  not  bound  by  the  reso- 
lutions at  the  meeting,  and  was  entitled  to  pursue 
his  remedies  irrespectively  of  them.— The  resolu- 
tion for  a  composition  was  confirmed  on  the  8th 
of  October,  1874 ;  the  holder  commenced  an  action 
on  one  of  the  bills  of  exchange  on  the  5th  of  No- 
vember, and  the  first  instalment  of  the  composi- 
tion was  payable  on  the  9th  of  January,  1875  :— 
Held,  that  it  was  too  late  after  thi^i  for  the  debtor 
to  have  time  allowed  him  to  remedy  the  mistake 
under  the  Banhniptey  Act,  1869.  s.  126.  clause  8. 
Ex  parte  Matbewes.    In  re  Angel  -     804 

8.  Bankruptcy — Composition — Surplus  in 

Hands  of  Trustee  after  Patpnent  of  Composition — 
Rights  of  Creditor  teiho  is  not  bound  by  ttie  Compo- 
sition—Jurisdidion—Bankruptey  Act,  1869, 10. 72, 
126— ^anikrupeev  RuUs,  1870,  r.  281.]  A  creditor 
whose  name  end  the  amount  of  whose  debt  are 
not  entered  in  the  statement  of  a  compounding 
debtor,  and  who  is,  therefore,  not  bound  by  the 
composition,  may  nevertheless  take  advantage  of 
the  composition  and  prove  his  debt,  and  claim  a 
share  in  the  fund  in  the  hands  of  the  trustees. — 
A  resolution  having  been  passed  at  a  meeting  of 
creditors  to  accept  a  composition  from  a  debtor, 
the  debtor  paid  a  sum  of  money  to  the  trustee 
which  was  more  than  sufficient  to  pay  the  compo- 
sition to  all  the  creditors  whose  names  and  debts 
were  entered  in  his  statement.  Other  creditors 
who  were  not  bound  by  the  composition  had  pre- 
viously filed  a  bill  in  Chancery  against  the  debtor 
and  certain  persons,  charging  them  with  a  breach 
of  trust  Tney  did  not  come  in  and  prove  this 
debt  in  the  composition,  but  simply  gave  notice 
to  the  trustee  of  their  claim.  After  all  the 
creditors  who  were  bound  by  the  composition 
had  been  paid,  the  debtor  appUed  to  the  Court  to 
order  the  trustee  to  pay  back  the  surplus  of  tho 
fund  to  him : — Held,  tliat  the  Court  had  jurisdic- 
tion to  entertain  the  application  under  the  72nd 
section  of  the  Bankruptcy  Act,  1869,  and  to  take 
tho  necessary  accounts  between  the  trustee  and 
the  debtor :— But  held,  that  the  Plaintiffs  in  tho 
Chancery  suit  had  a  right  to  take  advantage  of 
t!ie  composition,  although  they  were  not  bound 
by  it,  and  that  the  Court  would  not  make  an 
order  as  to  the  disposal  of  the  surplus  until  a  de- 
cree had  been  made  in  the  Chancery  suit.  Ex 
parte  Cabew.    In  re  Cabbw  -  -     808 
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STATUTES:^ 
3  Wm.  &  M.  0.  l4f^Fraudulent  DevUe$  -     667 

See  Fbaudclent  Devises,  Statute  of. 
9  &  10  Will.  3,  c.  15.  8.  2'^Athitration  -       92 

See  Motion  to  «bt  aside  Award. 
2  &  3  Anne,  c.  4 — Yorkehire  Eegittry       -       8 

See  YoEKSHiBB  Begistbt  Act. 
2  &  3  Will.  4.  c.  ll—FrewripUm  -     888 

See  Light  and  Aib. 
;]  &  4  Will.  4,  c.  104— i2eaZ  JUteU  -     667 

See  Fbauditlent  Devises,  Statute  of. 


-     186 


1  Vict.  c.  26,  8.  24— TTtfff  - 

See  Mabbhallikg.    2. 
7  &  8  Vict.  c.  110— CtMiipante*    -         -         1 

See  Mabshalukg.    1. 
H  Vict.  c.  n—Lande  Clatuee       -         -     864 

See  Ueinvbvtjient  of  Pubohase-monet. 
g.68        -         -  486,446,469 

See  Compensation  undeb  Lands  Glauses 
Act.    1,  2,  3. 
B.73        -  -  -         66,828 

See  Cosars  undeb  Lands  Clauses  Act.  1 , 2. 

10  &  11  Vict,  c  17,  8.  IS-^Waterworhe  Clauses 

See  Motion  to  set  aside  Awabd.      [92 
8.6         -  -  -  -     469 

See  OoacpENSATioN  undeb  Lands  Clauses 
Act.    3. 
10  &  11  Vict.  c.  96— rn«toe  Relief        -     276 

See  Tbusteb  Belief  Act. 
13  &  14  Vict,  c,  60,  a.  3— Trustee  Ad,     66,  272, 

Se0  Tkustee  Acts.   1,2,3.  [278 

15  &  16  Vict.  c.  80,  8.  Z^— Masters  AMUion 

[286 

4S!e6  Appeal  ON  Adjoubned  Summons. 

13  &  16  Vict.  c.  86,  s.  42 — Chancery  Improve- 
inent  -----  464 
See  Pabties  to  Administbation  Suit. 

8.38       -  -         -         -     862 

See  Adding  fbesh  Evidence. 

17  &  18  Vict.  c.  36.  83. 1,  2,  7—Bi1U  of  Sale 

[867 
See  Registbation  of  Bill  of  Sale. 

17  &  18  Vict.  c.  70,  ss.  124,  130,  IZl— Lunacy 
Regulations  -  -  -  -       79 

See  CoNVEBSioN. 

19  &  20  Vict.  c.  U^^SetOed  Estates      -     864 

See  Reinvestment  of  Pubohase-money. 

20  &  21  Vict,  c  cxlvii.  as.  53,  17^^— Thames 

Conservancy"  -  -  -     679 

See  RiPABiAN  Owneb. 

23&24Vict.  0.127,8.  28— &Zw/tor»  -  291 
See  Soucttor's  Lien. 

24  A  25  Vict.  c.  134,  s.  72r-Banlruptcy  -       62 

See  Issues  in  Banebuptcy. 

8.  126     -  -  -  -     663 

See  Execution  Cbbditob.    2. 

25  &  26  Vict.  c.  86,  b.  11— Lunacy  Regulation 

See  Costs  in  Lunacy.  [75 

25  A  26  Vict,  c.  89,  s.  4t— Companies  -  642 
See  Mutual  Inbubance  Society. 

8.69       -  -  -  .628 

See  Sbcubitt  fob  Costs. 


8TATUTEB — eontinued, 
8.124     -         -         -        -    8ie 

See  Appeal  in  Winding-up. 
88.95,199,200  -         -     48 

^8(90  PbOOF  AGAINSr  Co-pabtkeb.    1. 
88.91,149         -         -        -    818 

See  Winding-up  PEimoN.    8. 
30  Vict  c.  23,  8.  7— Stamps  on  Policiet  -    642 

See  Mutual  Insubance  Society. 

30  &  31  Vict.  c.  131,  8.  25— GMiipaniM  187, 614 

iS^CONTBACT  FOB  PAID-UP  ShABBS.   1,2. 

31  &  32  Vict  c.  40,  ss.  3,  ^—Partition  -    468 

See  Pabtttion  Suit.  3. 
g.5         .  -         -        -    204 

See  PABTinoK  Suit.  2. 
8.9         .         -         -        .    180 

See  PABTinoN  Suit.   1. 

32  &  33  Vict  0.  42,  8.  IB—Irish  Chwrek      610 

See  Compensation  undeb  Ibibh  Chubch 
Act. 
32  &  33  Vict.  c.  62,  8.  4— DeMow  Jrf    -    661 
^06  Abbest  OF  Debtob.    4. 


88.12,13,49    - 

See  Abbest  of  Dkbtob. 


2,3. 


665,658 


479,490 
1.2. 
-    631 

9 


82  &  33  Vict  c.  71,  ss.  B-^—Bankrupleif    172. 

See  Debtob's  Summons.     [176, 86i  268 
88.12,16  -         -        -    417 

See  Attachment  of  Debt. 

88.12,15.47,125 

See  Close  of  Liquidation. 
88.16,126 

See  Meeting  of  Cbeditobs. 
88.  23,  24 

See  Deposit  on  Sale. 
88.28,80 

See   Staying   Pboceedings 

BUPTCY.     1. 

8.39       - 

See  Mltual  Cbedits. 
88.  72,  126         -         -       804, 808 

See  Statement  of  Debts.   1, 2. 
8.  80.  sub^.  10  -         -        815, 46» 

See   Staying   Pboceedings  nr  Baxk- 
buptcy.   2,  3. 

8.87       -         -         -        -    1» 

See  Execution  Cbeditob.  1. 


is 


.     58 
Bask- 

.    618 


-8.94 


867 


See  Pbotbcted  Dealing  with  Baskxitt. 

8.125     .         -         -       »M.^*^ 

See  Dischabgb  in  Baneblttcy.  1,  - 


88. 125, 126       - 

See  Dischabge  of  Subety. 

-  8. 126 


-    811 


88,108 
1,2. 
802 


878 


See  REsoLmoN  fob  CoMPOsmoif  . 
37  &  38  Vict  c.  33,  s.  2— Settled  EOatet 

See  Settled  Estates  Act. 
37  &  38  Vict  0.  62,  b.  2—InJanU  Bdief 

See  CoNTBACT  by  Infant.  ^ 

STATIirO  FBOCEBDIVGS  W  "^^^^^^^^^ 
Bankruptcy— Adjudication'-Cmpotii^-^ 
ruptcy  Act,  1869,  ss,  28.  125,  iSe-^aflWy 
Rules,  1870,  r.  266.]    F,  filed  a  petition  fot  oa 
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sTATivG  noGSBDnrcM  nr  bahkbvptct— 

eontinued* 
jodicatioii  against  P.,  who  Bhortly  afterwards 
Hied  a  petiSon  for  liquidation  by  arrangement 
or  oompoaition.  Before  any  meeting  of  creditors 
bad  been  held,  an  adjudication  was  made  by 
consent  on  JP.*f  petition,  with  a  stay  of  proceed- 
ings under  it  ull  a  certain  day,  before  which 
the  creditors  duly  passed  resolutions  for  acoept- 
iDg  a  composition,  which  were  afterwards  duly 
registered.  Orders  had  been  made,  by  which 
the  proceedings  under  the  adjudication  were 
from  time  to  time  stayed  until  after  the  registra- 
tion z—HM,  that  Bule  266  of  the  Bankruptey 
Sulet,  1870,  applies  to  a  case  where  the  petition 
for  adjudication  precedes  the  liquidation  petition ; 
that  the  order  for  the  adjudication  must  be  re- 
garded as  made  under  that  rule ;  and  that,  reso- 
lutions for  accepting  a  composition  having  been 
duly  registerea,  the  adjudication  ought  to  be 
annulled!    £b  parte  FoflTiB.    Jn  re  Pooley     69 

2.  Bankru]^ — A^fudieation — Concur- 

rent  Proeeedingt  in  Liquidation— BuU  266  of  tJw 
Bankrupted  Bfde$,  1970— DitereUon  of  CouH— 
BankrtifUji  Act,  1869,  «.  80.  mdh§,  10.]  Where  a 
debtor  agamst  whom  a  petition  for  adjudication 
of  bankniptcy  has  been  presented  files  a  petition 
for  liquidation,  the  Oourt  has  a  discretion  either 
to  postpone  the  adjudication  till  after  the  meet- 
ing of  creditors,  under  the  Bankruptcy  Ad,  1869, 
s.  80,  sub-s.  10,  or  to  adjudicate  the  debtor  a 
bankrupt  and  suspend  the  proceedings  under  the 
adjudication  under  Bule  266  of  the  Bankruptcy 
Bule$^  1870,  or  to  adjudicate  him  a  bankrupt 
Bimpij  i—SenMe,  Bule  266  is  only  intended  to 
apply  to  cases  where  the  Judge  considers  that 
the  property  would  not  be  suinciently  protected 
by  the  proceedings  in  liquidation.  £x  parte 
Walton.    JnreDAHDO        -  -         -     216 

S.  Bankruptey—Ditputed  DM—Exee*- 

nve  Claim— Code,}  C,  issued  a  debtor's  sum- 
mons against  JET.  for  £517,  alle^ced  to  be  due  on  a 
balance  of  account.  An  application  to  dismiss 
the  summons  was  refuseo,  and  payment  not 
haying  been  made  C  petitioned  for  aiQudication. 
The  Begistrar  went  into  the  account,  and  being  of 
opinion  that  more  than  £200  was  shewn  to  be 
due,  adjudicated  H.  bankrupt  On  appeal,  the 
Loida  Justices,  being  of  opinion  that  not  more 
than  £110  was  proyed  to  be  due,  though  C 
might  possibly  be  able  to  establish  a  right  to 
something  mote,  directed  that  on  H,  paying  £1 10 
within  fourteen  days  all  proceedings  under  the 
adjudication  should  be  stayed  without  prejudice 
to  any -independent  proceedings  by  C,  for  any 
further  sum,  and  made  no  order  as  to  costs.  ICx 
parte  Habbis.    /iireHABBis  -         -     468 

9T0P  OBDSB — Lunacy— AMBtgnee  of  one  of  the 
Next  of  Kin."]  The  Oourt  will  not  make  an  order 
in  the  nature  of  a  stop  order  on  the  estate  of  a 
lunatic  in  fayour  of  an  assignee  of  the  next  of 
kin.— Ja  re  PigoU  (3  Mac  &  G.  268)  oyerruled. 
In  re  Wilkinson  -  -  -  -  78 
BUBMBHA  SVOSB  nOUX— Winding-up  peti- 
tion -  -  -  -  -194 
See  PBODrcnoN  op  DocnoNn.    1 . 

8UB0CQUPnon  to  wjiumm  floomr— Mort- 

i  Btjildiko  Socmr. 


8UB8XQ17XHT  008X8  -  «         -     884 

See  CosTB  of  Inquibt. 
BUIHfiTi'UTJU)  aXVKE — Company— Addrei$  for 
Service.^  The  liquidators  of  a  company  which 
was  being  wound  up  issued  a  debtor  summons 
against  a  shareholder  for  unpaid  calls,  and  ob- 
tained an  order  for  substituted  seryico  at  his 
registered  address  in  the  books  of  the  company. 
The  afiBdayit  on  which  this  order  was  obtained 
shewed  no  grounds  for  choosing  that  place  except 
that  it  was  nis  registered  address,  and  that  the 
articles  contained  a  proyision  that  notices   re- 

guired  to  be  seryed  by  the  company  on  share- 
olders  might  be  seryed  by  leaying  them  at  their 
registered  addresses.  It  clearly  appeared  that  for 
some  years  this  had  not  been  the  shareholder's 
place  of  residence  or  business,  and  he  hod  a  few 
weeks  preyiously,  on  an  application  in  the  wind- 
ing-up, made  an  afiidayit  in  which  he  gaye  a 
different  address.  Seryioe  haying  been  made 
pursuant  to  the  order,  and  the  ofebtor  haying 
failed  to  comply  with  it,  the  liquidators  applied 
for  an  adjudication  in  bankruptcy  i—Hdd,  that 
the  rule  in  the  articles  as  to  service  of  notices  at 
the  registered  address  did  not  give  yalidity  to  tho 
seryice  of  legal  proceedings  there,  and  that  the 
question  as  to  the  yalidity  of  the  order  for  substi- 
tuted  seryioe  and  of  the  service  under  it  was  open 
I  on  a  petition  for  adjudication  in  bankruptcy,  and 
I  that  adjudication  had  rightly  been  refuse<L  Ex 
parte  Obattsbsb,    JareSruDBB     -  -     S87 

8UFZB7IBZ0H0BDEB— Wishes  of  creditors  618 

See  WiKDiNG-up  Petition.  3. 
8UFF0BTT0  BTnLDTSOB— Injunction— Mineraii 
— IkanageM — GrofU.]  A  piece  of  land  on  which 
a  c#tton  mill  was  to  be  built  was  conveyed,  the 
grantor  reserving  to  himself  a  chief  rent,  and  re- 
serving all  mines  and  minerals  under  the  piece  of 
land,  and  power  to  take  the  same  at  pleasure, 
making  compensation  for  damages  to  be  done  to 
the  cotton  milL  The  grantee  covenanted  to  build 
and  keep  in  repair  the  cotton  mill : — Held,  that 
the  grantor  womd  not  be  restrained  from  working 
and  taking  the  minerals  under  the  piece  of  land, 
though  the  buildings  on  the  piece  of  land  would 
necessarily  be  thereby  injuKd.— Decree  of  the 
Master  of  the  Bolls  affirmed. — Caledonian  BaU- 
toay  Company  y.  /^prot  (2  Maoq.  449)  distin- 
guished.    Aspden  v.  Sbddon  -         -     894 

SUBBTT— Discharge  of       -         ->         -     211 
See  DucBABOB  of  Bubvtt. 

BUSVivOB— Death  in  lifetune  of  parent  -     666 
See  Death  coupled  wfth  a  Contin- 

OERCT. 

TAXATZOV  07  OO&IB—Praetiee—Coit^-nree 
CoumeL]  Sir  TF.  JT.  Jamee,  LJ.,  at  the  sitting 
of  the  Court,  stated  that  the  Ix>rd  Chancellor,  in 
concurrence  with  the  Lords  Justices,  and  after 
communication  with  the  Taxing  Masters,  had  laid 
down  as  a  rule  that  the  mere  fitct  of  a  junior 
counsel  in  a  cause  having  been  appointed  one  of 
Her  Majesty's  counsel  was  not  a  sufficient  renson 
for  allowing,  on  taxation,  the  costs  of  briefs  to 
three  counsu.    Memobandum         -         -     640 

TSHAHT   VOB   UTE  — Costs— Lands   Clauses 

Act    -         -  -         -         -       66 

I  te  Costs  UNDEB  Lands  Clauses  Act.  1. 
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TUTAXT  nr  OOUOV— Rooeipt  of  rente  by  one 
tenant— Breach  of  trust    -  -     667 

See  Fbavdtjlxmt  DsYisn,  Statute  of. 

TKAHZS  00H8SBYAK0T  ACT— 20  &  21  Vict, 
ccxlvii        -  -         -  -     679 

See  Riparian  Ovtver, 

TEOAL  Bivjsji  —  Biporian  owner  —  Bight  of 
access  -         -         -         -     679 

See  BiFABiAN  Owukb. 

TIIIBBB — Injunction  against  cutting  ••  8A6 
See  Waste. 

TXMZ— Appeal  in  winding-up         -  -     816 

See  Appeal  iw  Winding-up. 

—  Dismissal  for  want  of  prosecution — Discre- 
tion of  judge  -  -  -  906 
See  Dismissal  vob  want  of  Psobbou- 

TION. 

— —  Motion  to  set  aside  award  -  -99 
See  Motion  to  set  aside  Awavd. 

— -Windinff-up  petition — Seven  clear  days- 
Bank  holiday  -  -  -  470 
See  WiNDiNO-up  Petition.    2. 

XITLX-DEEDS— Delivery  up— Foreclosure         92 
See    Purchase    fob    Value   without 
Notice. 

nASS-XASK  —  CotU—Deeeptton^Mierepreeen' 
totton.]  A  bill  was  filed  by  the  manufacturers  of 
a  substance  used  instead  of  hops  for  brewing  beer 
to  restrain  the  Defendante  from  making  and  sell- 
ing a  substance  intended  for  the  same  purpose. 
As  to  some  of  the  grounds  for  relief  the  rlaintiflfs 
had  failed,  and  as  to  others  they  were  held  to  be 
too  late  in  their  application,  and  the  bill  was 
therefore  dismissea;  bat:— JTeZd,  that,  as  the 
substances  mode  by  both  PlaintiiSfo  and  Defen- 
dants were  intended  to  be  used  to  deceive  the 
public,  no  costs  would  be  given  to  the  Defendants. 
— Decree  of  Malins,  V.C.,  reversed.  Estoourt  v. 
Estoourt  Hop  Essence  Company  «-         -     976 

TBADES — ^Debtor's  summons— Time  of  trading 

See  Debtor's  Summons.    1.  [179 

-*—  Bankruptcy— Esecution—Notioe  to  sheriff 

See  Execution  Creditor.    1.  [168 

TEANSnB— Stock — Joint  names  of  transferor 

and  child     -  -  -  -     481 

See  Advancement.    2. 
Winding-up  petition— Concurrent  petition 

See  CoNCUBBENT  Petitions.  [699 

TBITST — Breach  of— Attachment — Debtors  Act, 
1869  -  -  -     76,666,658,661 

^0  Abrest  of  Debtor.'    1 — 4. 

Breach   of —  Lien   on   trustee's  beneficial 

interest — ^Tenant  in  common     -        667 
See  Fraudulent  Devises,  Statute  of. 

—  Resulting— Purchase  in  joint  names  848 
i$0e  Advancement.    1. 

^—Resulting  —  Transfer  into  joint  names  of 
transferor  and  son-in-law  -  -     481 

See  Advancement.    2. 

— —  Sale- Distinct  properties  -  -  819 
See  Apportionment. 

TBXI8IZS — Appointment  under  Trustee  Act 

[66, 979,  978 
See  Trustee  Aotb.    1»  2, 3. 


TBUBTXX— eofUinusil. 

—  Default  in  payment  of  money — Possession  or 
oontrol  -  -  -         -      76 

See  Arbest  of  Debtor.    I. 

Purchase  by — Directors  of  company  -      98 

See  FiDuciABT  Relation.    I. 
TAU8TEE  IK  BAHKRT7PTC7 — Disclaimer  of  con- 
tract for  sale — Forfeiture  of  deposit  512 
See  Deposit  on  Sale. 
TBXrSTEE  nr  UQUIDAXIOH— Use  of  name  br 
creditor        -         -         -         -    fiio 
See  Fraudulent  Preference. 
Joint  and  separate  estates — Separate  credi- 
tors   -  -  -  -  -    47& 
See  Discharge  in  Bankbuftct.    2. 
TBVBTEB  ACTS — Creditors*  Deed  —  Bankruptcy 
AA,  1861— i4;>potntmen<  of  New  Tmeiee.]    Where 
one  of  ttie  trustees  of  a  creditors'  deed  registered 
under  the  Bankruptcy  Ad^  18G1.  has  become  of 
unsound  mind,  the  Lords  Justices  sitting  in  Luincy 
have  jurisdiction  under  the  Trustee  Acts  to  ap- 
point a  new   trustee.    In   re   Donisthospe  (a 
Person  of  Unsound  Mind).    In  re  Toombois's 
Trust  Deed    -----      fi5 

9.  Appointment  of  New  Trustee — Trtut^e. 

of  Un$ound  Mind— Service.']  Where  a  petition  is 
presented  for  the  appointment  of  a  new  trustee 
under  the  Trustee  Act,  1850,  in  place  of  a  tmsife 
of  unsound  mind  not  so  found,  service  on  the 
trustee  of  unsound  mind  is  not  necessary.  In  re 
Green  (a  Person  of  Unsound  Mind).  In  re 
Mu8T0N*s  Trusts        -  -  -         -    272 

8. Appointment  of  New  Tnteteee — Lunatic 

Devieee  of  a  Trustee.']  A  testator  devised  real 
estate  to  trustees,  their  heirs  and  assigns,  upon 
certain  trusts.  The  surviving  trustee  devi:^  all 
estates  vested  in  him  as  a  trustee  to  three  persons, 
one  of  whom,  after  proving  his  testators  will, 
became  of  unsound  mind.  A  petition  was  pre- 
sented for  the  appointment  of  new  trustee^  and 
for  the  appointment  of  a  person  to  convey  on 
behalf  of  the  devisees  of  tlie  surviving  trustee  :— 
HMy  that  the  petition  was  properly  presented  in 
Lunacy  as  well  as  in  Chancery.  In  re  BIason  'jl 
Person  of  Unsound  Mind)  -  -  -  97S 
TBUBTEX  BXLEEF  ACT  —  Praetice^Service  on 
Reepondent  out  of  tlie  Juriedidion.]  The  Court 
has  jurisdiction  to  order  service  of  a  petition 
under  the  Truetee  Relief  Act  (10  &  11  Viet.  c.  96) 
on  a  party  out  of  the  jurisdiction.  In  re  Haket's 
Trusts  ------    87* 

TTVOOVSOIOHABIS  BABOAIK        w         .    $89 

See  Usurious  Contract. 

nVBZBTAKnrO— As  to  damages— Beoeiver  in 
bankruptcy  -  -         -  -    22S 

See  Injunction  in  Bankbuftct.    1. 

Not  to  repeat  trespass  -         -         -    4W 

See  AOOOMMODATION  WOBXS. 

VVDUE  JXWLTJXSCR-'Lady  just  of  Age—Svbfe' 
ouent  Confirmaiion  —  Setting  aside  Seeurittf— 
Laekee,']  A  young  lady,  who  was  living  with  her 
mother  and  step-father  in  1859,  shortly  after  she 
came  of  age,  at  the  solicitation  of  her  st^hfiither, 
executed  a  bond  as  surety  to  secure  the  repsy- 
ment  of  a  sum  of  money  advanced  by  tiie  Defen- 
dant payable  at  the  end  of  six  yean.  In  186t)  the 
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UJI1>UJB  IhrhVJsaCB— continued*  \ 

DefeodAiit  brought  an  action  and  reooTered  jndg-  * 
ment  against  the  PlaintiiTB  step-father  on  the  ! 
bond,  and.  to  avoid  an  execution,  the  Flaintiff,  ! 
wbo  ^ras  then  twenty-nine  yean  of  age,  bat  who  | 
still  resided  principally  with  her  step-father,  was 
induced  by  him  to  execute  a  second  bond  as  surety 
to  secure  the  amount  of  the  judgment  and  costs. 
Both  bonds  were  prenared  by  the  step>father's 
solicitor,  and  the  i^laintiff  had  no  independent 
advice.  In  1872  the  Defendant  brought  an  action 
against  the  Plaintiff  on  the  bonds,  and  she  then 
filed  her  bill  to  set  them  aside : — Held  (a£Brming 
the  decision  of  Bacon,  Y  G),  that  tho  second  bona 
must  be  taken  as  connected  with  the  first,  and 
that,  as  there  was  no  proof  that  the  Plaintiff  was 
aware  of  the  iuvalldihr  of  the  first  bond,  the  exe- 
cution of  tho  second  bond  was  not  a  confirmation 
of  ihe  first :  and  both  bonds  were  set  aside  against 
her: — Eddy  also,  that  she  was  not  barred  by 
laches,  notwithstanding  the  time  which  had 
elapsed  before  she  asserted  her  right  to  relief. 
KuiFSGN  V.  Abhbes  -  -         -  -       16 

TTVPAID  YEFDOB— Sale  of  good»— Lien  -     491 
See  Vendob's  Lien  on  Goods. 

VJnOJjn  mm)— Person  of —Appointment  of 
new  trustee  -  -  -  66, 878,  878 

See  Tbtjsteb  Acts.    1,  2,  3. 

^—  Person  of— Service  on — Settled  Estates  Act 
See  Settled  Estates  Act.  [801 

ITBER—Prtvale— Road— Bridge      -  -     460 

See  Aooommodation  Wobks. 

—^  Reasonable— Easement           -  -     688 

See  Alteration  of  Easeuent.  1. 

TTSITAL  CltAUBEB— Mining  lease     -  -     688 

500  Agbeeuent  for  Lease. 

USUitlOXTB  OOVnUiCI—Morigage—Beversion — 
JExpeetani  Eeir — Beatonable  Bargain.']  A  man 
twenty-six  years  of  age,  entitled  to  a  reversion  of 
£600,  out  wholly  without  present  means,  applied 
to  a  money  lender,  who  aavanced  him  £85  on  a 
mortgage  of  the  reversion  fur  £100,  with  a  pro- 
vision ^t  if  default  should  be  made  in  payment 
of  the  £100,  the  £100  should  bear  intercKt  at 
5  per  cent,  per  month.  Twelve  years  after- 
wards tho  reversion  fell  into  possession^  and  on  a 
bill  filed  by  the  personal  representative  of  the 
mortgagor,  a  decree  was  made  for  redemption  on 
payment  of  the  sum  borrowed  and  simple  interest 
at  5  per  cent. — Decree  of  tho  Master  of  the  Rolls 
affirmed.    Beynon  v.  Gook  -.         -         -     889 

YACATIOH  VQSanESI^Payment  out  of  DepoaitJ] 
An  Act  authorizing  the  execution  of  part  of  the 
undertaking  proposed  by  a  railway  bill,  the  rest 
being  abandoned,  proviaed  for  the  return  to  the 
promoters  of  a  part  of  the  deposit.  The  Act 
passed  so  lately  that  no  application  could  be  made 
to  the  Gourt  before  the  Long  Vacation  : — Held 
(reversing  the  decision  of  Bacon,  Y.G.),  that  the 
obtaining  payment  of  this  sum  out  of  Gourt  was 
vacation  business.  In  re  Wioan  Junction  Rail- 
ways Act,  1875         -         -         -         -     641 

VJUiiiOB  AVD  PUBOHASXB — Apportionment  of 
purchase-money  —  Properties  held  -  on 
distinct  trusts  .  -         •     819 

See  AFPOBTiONMJKnf. 


YZVDOB  AVD  FDB0KA8SR— eontintied. 

Deposit— Forfeiture      -  -         -     618 

See  Deposit  on  Sale. 
Purchase  for  value  without  notice      -       88 

See    PcRCHASE    fob   Value    without 
Notice. 
Specific  perfonnanoe  with  compensation  484 

See  Specific  Perfobmance  with  Gom- 

PENSATION. 

VZ1ID0R*B  LISH— Shipbuilding  contract— Bills 
of  exchange  ^  •  .     406 

See  Secubities  fob  Bills  of  Exchange. 
VXVDO&'S  USK  OH  GOODS— Pa^e^i^  by  Ac- 
ceptances— Wharfinqef^s  Certificate — Document  of 
Title — Curiom  of  iVade — Payment  into  Court — 
Keeping  Fund  in  medio.']  B.  &  Co,  sold  some- 
iron  rails  to  the  A.  Company  by  a  written  con- 
tract  stipulating  that  payment  should  be  made 
by  buyers'  acceptances  of  sellers'  drafts  againnt 
inspector's  certificate  of  approval  and  wharfinger's 
certificate  of  each  500  tons  being  stacked  ready 
for  shipment.  As  the  wharfinger's  certificates 
were  delivered  the  A,  Company  accepted  the 
drafts  of  B.  &  Co.,  according  to  the  contract, 
which  B.  &  Co.  negotiated :  but  the  rails  remained 
m  B.&  Co.*8  possession.  The  Plaintiff  advanced 
money  to  the  A.  Company  on  the  security  of  some 
of  the  wharfinger's  certificates  which  were  handed 
over  to  him  with  a  written  memorandum.  The- 
A.  Company  became  insolvent,  and  their  ac- 
ceptances were  consequently  not  paid.  The 
Plaintiff  filed  a  bill  against  B.  <k  Co.  and  the 
receiver  of  the  estate  of  the  A.  Company,  claiming 
a  lien  on  the  rails  in  the  hands  of  B.  A  Co.  iit 
priority  to  their  lien  as  vendors.  The  bill  alleged 
that  acoording  to  tlie  custom  of  the  iron  trade, 
the  wharfinger's  certificates  were  in  fact  **  war- 
rants." The  Plaintiff  having  moved  for  an  in- 
junction to  restrain  B.  &  Co.  from  parting  with 
the  rails,  or  with  the  money  which  they  might 
receive  in  respect  of  them,  the  Vice-Ghancellor 
ordered  B.  A  Co.  io  pay  the  value  of  the  rails 
into  Gourt,  to  be  kept  in  medio  till  the  decision  of 
the  case: — Beldy  first,  that  the  giving  of  the 
acceptances  in  pursuance  of  the  contract  was  not 
an  absolute  payment,  but  conditional  on  the 
acceptances  being  met ;  that  upon  tho  insolvency 
of  the  acceptors  the  vendor's  lien  on  the  goods 
revived ;  and  that  the  fact  of  the  vendors  having 
negotiated  the  bills  made  no  difference. — 
Se^ndly,  tbat  the  wharfinger's  certificates  were 
not  documents  of  title,  and  their  delivery  passed 
no  right  to  the  goods;  and  that  no  custom  of 
trade  could  give  them  the  effect  of"  warrants  "  or 
documents  of  title  as  a^inst  tlie  vendors.— An 
order  to  bring  a  fund  into  Gourt  to  remain  in 
medio  ought  not  to  be  made  upon  a  mere  allega- 
tion in  the  bill  that  there  is  a  question  to  be  tried 
at  the  hearing. — ^Decision  of  Bacon,  V.G.,  reversed. 
GrwN  V,  BoLCKOW,  VAroHAN,  &  Go.  -     491 

VIVA  VOCE— Evidence  at  the  hearing  -  187 
See  Evidence  at  the  Heabing.    1. 

Proof  of  documents  at  the  hearing    -     838 

-*  See  Evidence  at  the  Heabing.    2. 

VOLUVTABY  GIFT— Advancement  of  child  481 
See  Advancbmbht.    2. 

-^->  Purchase  in  joint  names  «  •-^  348 
See  Advancement.    1. 
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Y0LT7HTABT  SBITLIIIUT— Lmiatio— Prooeed- 
ings  to  impeach  ...  igft 
Bee  Settlimbnt  by  LuNXTia 

TOTS— Meeting  of  orediton— Penoii  appointed 
by  Court  of  Chancery  -  -  218 
Ae  Bight  to  tbndbb  Pfioor. 


WABIVO,  SX  PABTB  (19  Vcb.  845)— Doctrine 
of     '  -         IM,  406,  e28,  686,  689 

Bee  Seoubctibs  tob  Bills  of  Exohanob. 
1—5. 

WABBAHT— Wharfinger's  certificate  -  491 
1800  Yendob's  Lien  on  Goods. 

A  landowner,  who  has  demised  for  a  tenn  of 
years  the  rigbt  of  shooting  OTcr  his  lands,  is  not 
thereby  prevented  from  catting  timber  as  he 
thinks  fit  in  tl)e  ordinary  management  of  his 
land,  although  .injurious  to  the  shooting.  Order 
of  JETatt,  y.C  reversed.    Gbabsts  v,  Bakbb      866 

WATSB— Abstraction  of— Waterworks  company 
—Compensation      -         .  «     469 

See  Compensatiok'itndeb  Lands  Clauses 
Act.    8. 

WZ8TXIDIVOB10I8TBTACT      .         ^        8 

See  YoBKSHiBB  Reoistbt  Aot. 

WHAB]1]r0SS^-<3ertiflcate  by— Right  of  posses- 
sion ....  491 
1800  Yendob's  Lien  on  Goods. 

WnX— Appointment — ^Remoteness — ^Power  to  ap- 
point by  will  ...  86 
Bee  Exoessitb  Affointmbnt. 

Gift  to  a  class    -         -         -         «*     868 

See  Gift  to  a  Class. 

Marshalling — Specific  and  residuary  devise 

Bee  Mabshallino.    2.  [186 

WtRDIHO-irP— Address  of  contributory  -     S87 

See  SuBsiTUTED  Sebviob. 
Appeal — ^Inrolment  of  order  -         -     816 

Bee  Affbal  in  Winding-uf. 
Concurrent  petitions    ...     689 

See  CoNOUBBENT  Petitions. 
Costs — Insurance  company — ^Bfarshalling   1 

Bee  Mabshallino.    1. 
Direction — ^Profit  by— Paid-up  shares      96, 

Bee  FiDuoiABT  Relation.    1,  2.      [698 

Paid-up  shares— Contract   for— Companies 

Act,  1867,  s.  25       -         -        167,614 
Bee  Contbact  fob  faid-xtf  Shabes. 

Petition  -         -  188,470,618 

Bee  Windino-uf  PErmoN.    1,  2, 8. 

Petition — Production  of  documents — Cross- 
examination  of  secretary  -  •>  194 
Bee  Pboduction  of  Docttxents.    1. 

Proof- Bill  of  exchange— Securities  for  198 

Bee  Sboubitibb  fob  Bills  of  Exceanoe. 
1. 

Setoff     .....     648 

Bee  Mutual  Cbedits. 

Unregistered  company— Proof  against  bank- 

■     ruptxontributory    -         -  -       48 

Bee  Tboow  against  Co-pabtneb,    1. 
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WmnrG-VP  nxmOM-^AUegaUons.]  A 
ing-up  order  will  be  lefoaed  if  a  snfBcient  cue  9 
windmg  up  is  not  stated  on  the  petition,  thnc: 
such  a  case  be  proved  in  evidence.   J*  n  Wj 
Engine  Wobks  Coxpavt     - 

9. Company — Pradioe—BlaUmnlifli^ 

tereet  of  Petitioner — Adverliaemeni—UUi^  u 
l^ame  of  Company — Jtvie  at  to  Seven  Qmt  I^** 
— Dieeretion  of  Judge-^QtnereX  Order  0/  ^V, 
1862,  rr.  2,  53.]  A  winding-up  petttioo  bj  a 
shareholder  of  a  company  oontained  no  aUe^atkia 
that  the  Petitioner  tiad  held  his  shsies  for  si 
months  before  filing  the  petition:— £ia{i  (affim* 
ing  the  decision  of  Baeon^  V.C),  that  the  ms»<i 
of  this  statement  did  not  make  the  petitioo  ii- 
mumble.— The  registered  name  of  the  conpuT 
must  be  accurately  stated  in  the  advertisaKfitif 
a  winding-up  petition,  otherwise  the  adre&e- 
ment  is  invalid. — The  advertisements  of  t  vbd- 
ing-up  petition  were  inserted  only  six  cleu  dt.n 
before  the  hearing,  the  day  for  hesrizur  v^ 
having  been  changed  in  consequenoe  of  the  ifgus 
day  being  the  Queen's  birthday;  but  serol  1 
the  oontributories  and  oreditors  appesiedii^ 
hearing.  The  Vice-chancellor  dispmsedvithtbr 
necessity  of  publishing;  fresh  adveiiifleiiiaii,iDd 
msde  an  order  for  winding  up  the  eompiDT:'- 
Held,  by  the  Ixnds  Justioee,  that  the  Yitt^- 
cellor  had  properly  exercised  his  diKRtkm  m 
dispensing  with  the  advertisements,  bat  the  oitter 
for  winding  up  was  discharged  under  the  eotaffl' 
stances,  to  enable  the  ahareholden  to  meet  m 
decide  whether  the  company  should  be  voaQdop 
voluntarily.    In  re  Citt  and  OouKTr  Biff  ^ 

8.  Companf-'Winding-up-'S^^ 

Order  or  Winding-up  Order— Witket  of  www" 
— Cbmpoates  iict,  1862,  «».  91. 149.]   After*  pe- 
tition by  a  creditor  for  winding  up  »  cob^J 
bad  been  presented  the  company  aoly  p^J 
resolution  for  voluntarily  winding  up.  At»« 
hearing  a  majority  in  number  and  ▼wj**  7^ 
creditors  appeared,  and  aaked  to  have  tbe  toI^- 
tary  winding-up  continued  under  ■operroM^^'" 
no  creditor  except  the  Petitioner  Mked  w » 
winding-up  order.    Yice-Chancellor  ^' ^ 
ever,  made  an  order  for  comP'*!**'^.     iJlLj 
From  this  order  a  number  of  the  c*^^**^i5  ■ 
majority  of  the  unsecured  creditors,  »PP**' 
other  creditors  supported  the  same  vie«,  »^ 
one  but  the  Petitioner  aaked  for  o  o«»P°*3 
winding-up  i—Heid,  that  it  ■«ffi«e""y  *?Jnhe 
without  calling  a  meeting  of  creditors,  tM* 
majority  of  the  creditors  desired  the  vomoH^ 
winding-up  to  be  continued  under  ^V^j^ 
and  that,  as  it  was  not  shewn  that  thi»  ^f^, 
any  injustice  to  the  petitioning  ^^rrditor,^'^ 
vision  orderoughttobe  made.a  creditor  ik»w  "j 
entitled  ex  debitoJuBtUim  to  a  winding-ap  oroer 
between  himself  and  other  creditors,  thon^" 
so  entitled  as  between  himself  and  the  comp»  .^ 

lareWEBTHABTLEPOOLlBONWOBKsOOMPAJ^ 

WifliiOW— Enlargement  of  "       ' 

Bee  IdOHT  AND  AlB. 

WITHUB— Costs— Cross-examiDatioD. 

^See  Cons  or  Witness.  .     ,,. 
Hostile-Examination  in  chief  beR«»  ^ 

ftsEvroENCB  atthbH«abw«'  '• 
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^WXa  OF  n  FA.— DeUTered  to  aheriff  before 
lefloliition  for  oompoiiticii  -•      068 

See  J&xmaxmaa  Obkditob.    2* 

TOlXBEntI  BniRBT  iXn—BegiMier  Ckmniy 
— EgwUabU  IiMirai&rofu30--2  A  8  Anne,  e.  i— 
J?b(&— Pri6f%.]  SM  (affizmlDg  the  dedfion 
of  Baetm,  Y-O.),  that  a  fiirther  duurge  in  &Yoiir 
eftbefixBtnoor^iageeof  landinthe  WetiBiding 


TOUaKZBB  BWUBT  iM-'-etnainiud, 
of  Torkihire  leqoizee  leKiatratioii,  and  in  the 
abflenoe  of  legistiation  will  be  pottponed  to  a  sab- 
eeqnent  regittered  nuirtgaffe  taken  without  notice 
of  the  ftirtner  charge;  and  that  notice  of  the  flnt 
mortgage  does  not  unpoae  on  the  sabaeqnent  in- 
onmbruioer  the  duty  of  making  inouiiy  of  the  first 
mortgagee,  and  bo  affect  him  with  notice  of  the 
fiirther  charge.   QsiDLAaD  v.  Pottkb      -       8 
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